
UNITED STATES OF AMERICA
UNITED STATES DISTRICT COURT

FOR THE WESTERN DISTRICT OF MICHIGAN
NORTHERN DIVISION

            

ANDRE C. BROWN #270886,

Plaintiff, Case No. 2:07-cv-140

v. Honorable Gordon J. Quist

PATRICIA CARUSO, et al.,

Defendants.
____________________________________/

REPORT AND RECOMMENDATION

This is a civil rights action brought by a state prisoner pursuant to 42 U.S.C. § 1983.

The Court has granted Plaintiff leave to proceed in forma pauperis, and Plaintiff has paid the initial

partial filing fee.  Under the Prison Litigation Reform Act, PUB. L. NO. 104-134, 110 STAT. 1321

(1996), the Court is required to dismiss any prisoner action brought under federal law if the

complaint is frivolous, malicious, fails to state a claim upon which relief can be granted, or seeks

monetary relief from a defendant immune from such relief.  28 U.S.C. §§ 1915(e)(2), 1915A; 42

U.S.C. § 1997e(c).  The Court must read Plaintiff’s pro se complaint indulgently, see Haines v.

Kerner, 404 U.S. 519, 520 (1972), and accept Plaintiff’s allegations as true, unless they are clearly

irrational or wholly incredible.  Denton v. Hernandez, 504 U.S. 25, 33 (1992). Applying these

standards, I recommend that Plaintiff’s complaint be dismissed for failure to state a claim.
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Discussion

I.  Factual allegations

Plaintiff Andre C. Brown, a former state prisoner and current parolee filed this pro

se civil rights action pursuant to 42 U.S.C. § 1983 against Defendants MDOC Director Patricia

Caruso and Chief Medical Officer George Pramstaller.  Plaintiff states that he was assaulted by a

fellow prisoner on May 30, 2007 and immediately sought medical assistance.  Plaintiff was evaluated

by Nurse Penny Filion, R.N., who placed his arm in a sling.  Nurse Filion refused Plaintiff’s request

to be sent to the emergency room, telling Plaintiff that she saw no indication that he needed to be

seen by a physician.  Plaintiff also asked prison officials if photographs could be taken of his bruises

and if the Michigan State Police could be contacted.  Plaintiff’s requests were refused.  Plaintiff’s

fiancé contacted Assistant Deputy Warden Michael Sibbald and asked that Plaintiff be transferred

to another prison.  In retaliation for this, health services staff had Plaintiff placed naked in a

segregation cell, claiming that Plaintiff had told his fiancé that he was considering suicide.  Staff then

insulted Plaintiff and degraded him for having his fiancé go over their heads by writing to the

Assistant Deputy Warden.  Plaintiff seeks damages and injunctive relief. 

II.  Failure to state a claim

A complaint fails to state a claim upon which relief can be granted when it is clear

that no relief could be granted under any set of facts that could be proved consistent with the

allegations of the complaint.  Jones v. City of Carlisle, 3 F.3d 945, 947 (6th Cir. 1993).  To state a

claim under 42 U.S.C. § 1983, a plaintiff must allege the violation of a right secured by the federal

Constitution or laws and must show that the deprivation was committed by a person acting under

color of state law.  West v. Atkins, 487 U.S. 42, 48 (1988); Street v. Corr. Corp. of Am., 102 F.3d

810, 814 (6th Cir. 1996).  Because § 1983 is a method for vindicating federal rights, not a source of
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substantive rights itself, the first step in an action under § 1983 is to identify the specific

constitutional right allegedly infringed.  Albright v. Oliver, 510 U.S. 266, 271 (1994). 

Plaintiff alleges that his right to have his claims investigated by the Michigan State

Police was violated in this case.  However, no such right exists.  White v. City of Toledo, 217 F.

Supp. 2d 838, 841 (N.D. Ohio, Sept. 18, 2002); Langworthy v. Dean, 37 F. Supp. 2d 417, 422 (D.

Maryland, Feb. 8, 1999) (both citing DeShaney v. Winnebago County Dep’t of Social Services, 489

U.S. 189, 195, 109 S. Ct. 998 (1989)).  “No federal appellate court, including the Supreme Court .

. . has recognized that there is a federally enforceable right for the victim [of a crime] to have

criminal charges investigated at all.”  White, 217 F. Supp. 2d at 841-42; Langworthy, 37 F. Supp.

2d at 422.  The conclusion that such a right does not exist is supported by the fact that there is no

federally protected right to compel the prosecution of a criminal activity.  Diamond v. Charles, 476

U.S. 54, 63, 106 S. Ct. 1697, 1704 (1986); Linda R. S. v. Richard D., 410 U.S. 614, 619, 93 S. Ct.

1146, 1149 (1973); Associated Builders & Contractors v. Perry, 16 F.3d 688, 691-92 (6th Cir.

1994).  Therefore, because Plaintiff has not shown the deprivation of a federally protected right, this

claim is properly dismissed. 

Plaintiff also asserts a violation of his rights under the Eighth Amendment.  The

Eighth Amendment prohibits the infliction of cruel and unusual punishment against those convicted

of crimes.  U.S. Const. amend. VIII.  The Eighth Amendment obligates prison authorities to provide

medical care to incarcerated individuals, as a failure to provide such care would be inconsistent with

contemporary standards of decency.  Estelle v. Gamble, 429 U.S. 102, 103-04 (1976).  The Eighth

Amendment is violated when a prison official is deliberately indifferent to the serious medical needs

of a prisoner.  Id. at 104-05; Comstock v. McCrary, 273 F.3d 693, 702 (6th Cir. 2001). 
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A claim for the deprivation of adequate medical care has an objective and a subjective

component.  Farmer v. Brennan, 511 U.S. 825, 834 (1994).  To satisfy the objective component, the

plaintiff must allege that the medical need at issue is sufficiently serious.  Id.  In other words, the

inmate must show that he is incarcerated under conditions posing a substantial risk of serious harm.

Id.  The objective component of the adequate medical care test is satisfied “[w]here the seriousness

of a prisoner’s need[ ] for medical care is obvious even to a lay person.”  Blackmore v. Kalamazoo

County, 390 F.3d 890, 899 (6th Cir. 2004).  If, however the need involves “minor maladies or

non-obvious complaints of a serious need for medical care,” Blackmore, 390 F.3d at 898,  the inmate

must “place verifying medical evidence in the record to establish the detrimental effect of the delay

in medical treatment.”  Napier v. Madison County, Ky., 238 F.3d 739, 742 (6th Cir. 2001).

The subjective component requires an inmate to show that prison officials have “a

sufficiently culpable state of mind in denying medical care.”  Brown v. Bargery, 207 F.3d 863, 867

(6th Cir. 2000) (citing Farmer, 511 U.S. at 834).  Deliberate indifference “entails something more

than mere negligence,” Farmer, 511 U.S. at 835, but can be “satisfied by something less than acts

or omissions for the very purpose of causing harm or with knowledge that harm will result.”  Id.

Under Farmer, “the official must both be aware of facts from which the inference could be drawn

that a substantial risk of serious harm exists, and he must also draw the inference.”  Id. at 837. 

Not every claim by a prisoner that he has received inadequate medical treatment states

a violation of the Eighth Amendment.  Estelle, 429 U.S. at 105.  As the Supreme Court explained:

[A]n inadvertent failure to provide adequate medical care cannot be
said to constitute an unnecessary and wanton infliction of pain or to be
repugnant to the conscience of mankind.  Thus, a complaint that a
physician has been negligent in diagnosing or treating a medical
condition does not state a valid claim of medical mistreatment under
the Eighth Amendment. Medical malpractice does not become a
constitutional violation merely because the victim is a prisoner.  In
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order to state a cognizable claim, a prisoner must allege acts or
omissions sufficiently harmful to evidence deliberate indifference to
serious medical needs. 

Estelle, 429 U.S. at 105-06 (quotations omitted).  Thus, differences in judgment between an inmate

and prison medical personnel regarding the appropriate medical diagnoses or treatment are not

enough to state a deliberate indifference claim.  Sanderfer, 62 F.3d at 154-55; Ward v. Smith, No.

95-6666, 1996 WL 627724, at *1 (6th Cir. Oct. 29, 1996).  This is so even if the misdiagnosis results

in an inadequate course of treatment and considerable suffering.  Gabehart v. Chapleau, No. 96-

5050, 1997 WL 160322, at *2 (6th Cir. Apr. 4, 1997). 

The Sixth Circuit distinguishes “between cases where the complaint alleges a

complete denial of medical care and those cases where the claim is that a prisoner received

inadequate medical treatment.”  Westlake v. Lucas, 537 F.2d 857, 860 n. 5 (6th Cir. 1976).  Where,

as here, “a prisoner has received some medical attention and the dispute is over the adequacy of the

treatment, federal courts are generally reluctant to second guess medical judgments and to

constitutionalize claims which sound in state tort law.”  Westlake v. Lucas, 537 F.2d 857, 860 n.5

(6th Cir. 1976); see also, Brock v. Crall, No. 00-5914, 2001 WL 468169, at *2 (6th Cir. Apr. 27,

2001); Jones v. Martin, No. 00-1522, 2001 WL 223859, at *1 (6th Cir. Feb. 28, 2001); Williams v.

Mattson, No. 99-1796, 2000 WL 924145, at *1 (6th Cir. June 28, 2000); Davis v. Ulep, No. 97-2124,

1999 WL 98390, at *1 (6th Cir. Jan. 29, 1999); Cain v. Huff, No. 96-1613, 1997 WL 377029, at *

4 (6th Cir. July 2, 1997); Gabehart v. Chapleau, No. 96-5050, 1997 WL 160322, at * 2 (6th Cir.

Apr. 4, 1997).  In this case, Plaintiff was evaluated by a Registered Nurse and was found to be

suffering from bruises, which were treated.  The fact that Plaintiff wished to be seen in an emergency

room does not raise his claim to the level of an Eighth Amendment violation.  Therefore, the

undersigned recommends dismissal of Plaintiff’s Eighth Amendment medical care claims.
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In addition, Plaintiff’s claim that he was placed in suicide watch does not rise to the

level of an Eighth Amendment violation.  The Sixth Circuit has held that without a showing that

basic human needs were not met, the denial of privileges as a result of segregation cannot establish

an Eighth Amendment violation.  See Bradley v. Evans, No. 98-5861, 2000 WL 1277229, at *8 (6th

Cir. Aug. 23, 2000), cert. denied, 531 U.S. 1023 (2000); Collmar v. Wilkinson, No. 97-4374, 1999

WL 623708, at *3 (6th Cir. Aug.11, 1999).  Moreover, Plaintiff cannot not bring an Eighth

Amendment claim for emotional or mental damages because he does not allege a physical injury.

See 42 U. S.C. §1997e(e); see also Hudson, 503 U.S. at 5; Watson v. McClanahan, No. 99-6124,

2000 WL 922899, at *2 (6th Cir. June 27, 2000); Benson v. Carlton, No. 99-6433, 2000 WL

1175609, at *1 (6th Cir. Aug. 9, 2000).

In addition, release from prison moots a prisoner’s request for declaratory or

injunctive relief.  Preiser v. Newkirk, 422 U.S. 395, 402-03, 95 S. Ct. 2330, 2335 (1975); Kensu v.

Haigh, 87 F.3d 172, 175 (6th Cir. 1996).  Because Plaintiff was released from prison on parole

following the alleged misconduct in this case, his claim for injunctive relief is now moot.  Preiser,

422 U.S. at 402-03, 95 S. Ct. at 2335; Kensu, 87 F.3d at 175.  As such, Plaintiff fails to state an

Eighth Amendment claim against Defendants. 

Finally, liability under Section 1983 must be based on more than merely the right to

control employees.  Polk Co. v. Dodson, 454 U.S. 312, 325-26 (1981); Monell v. New York City

Department of Social Services, 436 U.S. 658 (1978).  Thus, Section 1983 liability cannot be

premised upon mere allegations of respondeat superior.  Monell, 436 U.S. at 691; Polk, 454 U.S.

at 325.  A party cannot be held liable under Section 1983 absent a showing that the party personally

participated in, or otherwise authorized, approved or knowingly acquiesced in, the allegedly

unconstitutional conduct.  See e.g. Leach v. Shelby Co. Sheriff, 891 F.2d 1241, 1246 (6th Cir. 1989),
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cert. denied, 495 U.S. 932 (1990); Hays v. Jefferson, 668 F.2d 869, 874 (6th Cir.), cert. denied, 459

U.S. 833 (1982).  See also Bellamy v. Bradley, 729 F.2d 416, 421 (6th Cir.), cert. denied 469 U.S.

845 (1984). 

Supervisory officials can be held liable for the acts of their subordinates only if

plaintiff establishes that the supervisor failed to appropriately discharge his supervisory duties, and

that this failure resulted in a denial or deprivation of plaintiff’s federal rights.  See e.g. Leach, 891

F.2d at 1246; Hayes v. Vessey, 777 F.2d 1149, 1154 (6th Cir. 1985).  However, the failure of a

supervisor to supervise, control or train the offending employee is not actionable absent a showing

that the official implicitly encouraged, authorized, approved or knowingly acquiesced in, or in some

other way directly participated in, the offensive conduct.  Leach, 891 F.2d at 1246.  Such a claim

requires, at a minimum, that the official had knowledge of the offending employee’s conduct at a

time when the conduct could be prevented, or that such conduct was otherwise foreseeable or

predictable.  See e.g. Gibson v. Foltz, 963 F.2d 851, 854 (6th Cir. 1992).  In addition, plaintiff must

show that defendant had some duty or authority to act.  See e.g. Birrell v. Brown, 867 F.2d 956, 959

(6th Cir. 1989) (lower level official not liable for shortcomings of building); Ghandi v. Police Dept.

of City of Detroit, 747 F.2d 338, 351 (6th Cir. 1984) (mere presence at the scene is insufficient

grounds to impose Section 1983 liability in the absence of a duty to act); accord Hall v. Shipley, 932

F.2d 1147 (6th Cir. 1991).  In addition, merely bringing a problem to the attention of a supervisory

official is not sufficient to impose such liability.  See Shelly v. Johnson, 684 F. Supp. 941, 946 (W.D.

Mich. 1987) (Hillman, C.J.), aff’d 849 F.2d 228 (6th Cir. 1988).  Finally, supervisory liability claims

cannot be based on simple negligence.  Leach, 891 F.2d at 1246; Weaver v. Toombs, 756 F. Supp.

335, 337 (W.D. Mich. 1989), aff’d 915 F.2d 1574 (6th Cir. 1990).
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Plaintiff has not alleged facts establishing that either of the named defendants in this

case were personally involved in the activity which forms the basis of his claim.  Defendants Caruso

and Pramstaller only roles in this action involve the denial of administrative grievances or the failure

to act.  Defendants Caruso and Pramstaller cannot be liable for such conduct under § 1983.  Shehee

v. Luttrell, 199 F.3d 295, 300 (6th Cir. 1999), cert. denied, 530 U.S. 1264, 120 S. Ct. 2724 (2000).

Accordingly, the Court concludes that Plaintiff’s complaint is properly dismissed.

Recommended Disposition

Having conducted the review now required by the Prison Litigation Reform Act, I

recommend that Plaintiff’s complaint be dismissed for failure to state a claim pursuant to 28 U.S.C.

§§ 1915(e)(2) and 1915A(b), and 42 U.S.C. § 1997e(c).  Should this report and recommendation be

adopted, the dismissal of this action will count as a strike for purposes of 28 U.S.C. § 1915(g). 

I further recommend that the Court find no good-faith basis for appeal within the

meaning of 28 U.S.C. § 1915(a)(3).  See McGore v. Wrigglesworth, 114 F.3d 601, 611 (6th Cir.

1997). 

 /s/ Timothy P. Greeley                                       
TIMOTHY P. GREELEY
UNITED STATES MAGISTRATE JUDGE

Dated:   December 20, 2007

NOTICE TO PARTIES

Any objections to this Report and Recommendation must be filed and served within ten days of
service of this notice on you.  28 U.S.C. § 636(b)(1)(C); FED. R. CIV. P. 72(b).  All objections and
responses to objections are governed by W.D. Mich. LCivR 72.3(b).  Failure to file timely objections
may constitute a waiver of any further right of appeal.  United States v. Walters, 638 F.2d 947 (6th
Cir. 1981); see Thomas v. Arn, 474 U.S. 140 (1985).
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