
UNITED STATES OF AMERICA
UNITED STATES DISTRICT COURT

FOR THE WESTERN DISTRICT OF MICHIGAN
NORTHERN DIVISION

            

MICHAEL ANTHONY IRVING #342477,

Plaintiff, Case No. 2:07-cv-190

v. Honorable R. Allan Edgar

R. MASKER, et al.,

Defendants.
____________________________________/

REPORT AND RECOMMENDATION

This is a civil rights action brought by a state prisoner pursuant to 42 U.S.C. § 1983.

The Court has granted Plaintiff leave to proceed in forma pauperis, and Plaintiff has paid the initial

partial filing fee.  Under the Prison Litigation Reform Act, PUB. L. NO. 104-134, 110 STAT. 1321

(1996), the Court is required to dismiss any prisoner action brought under federal law if the

complaint is frivolous, malicious, fails to state a claim upon which relief can be granted, or seeks

monetary relief from a defendant immune from such relief.  28 U.S.C. §§ 1915(e)(2), 1915A; 42

U.S.C. § 1997e(c).  The Court must read Plaintiff’s pro se complaint indulgently, see Haines v.

Kerner, 404 U.S. 519, 520 (1972), and accept Plaintiff’s allegations as true, unless they are clearly

irrational or wholly incredible.  Denton v. Hernandez, 504 U.S. 25, 33 (1992). Applying these

standards, I recommend that Plaintiff’s complaint be dismissed for failure to state a claim.
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Discussion

I.  Factual allegations

Plaintiff Michael Anthony Irving, an inmate at the Baraga Maximum Correctional

Facility (AMF), filed this pro se civil rights action pursuant to 42 U.S.C. § 1983 against Defendants

Mail Room Employee R. Masker, Grievance Coordinator B. Smith, Warden Unknown Luoma,

Assistant Resident Unit Supervisor Unknown Pertte, Warehouse / Property Room Employee

Unknown Party and Corrections Officer Unknown Hill.

Plaintiff alleges in his complaint that on October 31, 2005, Defendant Luoma was

notified of Defendant Smith’s retaliatory refusal to process Plaintiff’s step I grievance or provide

Plaintiff with a step II form, but that Defendant Luoma refused to take corrective action.  Plaintiff

complains that Defendant Pertte took Plaintiff’s “legal prisoner constitutional rights book and

dictionaries” in 2005, so Plaintiff was unable to learn his rights.  In addition, Plaintiff asserts that

Defendant Unknown Party has not yet disposed of the books or returned them. 

Plaintiff contends that Defendant Hill refused to give Plaintiff clean sheets while he

was in segregation on August 9, 2005.  On September 22, 2005, Defendant Hill denied Plaintiff the

ability to file a step III grievance in retaliation for Plaintiff’s conduct in filing several grievances and

Defendant Masker wrote a major misconduct ticket on Plaintiff for mail fraud.  Plaintiff states that

according to the misconduct, the misconduct was with regard to the envelope and that the contents

of the envelope were to be returned to Plaintiff.  Plaintiff claims that he never received these

contents.  Plaintiff alleges that Defendant Smith improperly responded to grievances filed by

Plaintiff against her in violation of MDOC policy.  Finally, Plaintiff claims that he requested a job
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and was told that upon completion of six days of school, he would receive a job assignment.

However, Plaintiff never received a job.  Plaintiff seeks monetary damages and equitable relief.

II.  Failure to state a claim

A complaint fails to state a claim upon which relief can be granted when it is clear

that no relief could be granted under any set of facts that could be proved consistent with the

allegations of the complaint.  Jones v. City of Carlisle, 3 F.3d 945, 947 (6th Cir. 1993).  To state a

claim under 42 U.S.C. § 1983, a plaintiff must allege the violation of a right secured by the federal

Constitution or laws and must show that the deprivation was committed by a person acting under

color of state law.  West v. Atkins, 487 U.S. 42, 48 (1988); Street v. Corr. Corp. of Am., 102 F.3d

810, 814 (6th Cir. 1996).  Because § 1983 is a method for vindicating federal rights, not a source of

substantive rights itself, the first step in an action under § 1983 is to identify the specific

constitutional right allegedly infringed.  Albright v. Oliver, 510 U.S. 266, 271 (1994). 

Plaintiff claims that Defendant Smith’s improper handling of his grievances violated

his constitutional rights.  The Sixth Circuit has indicated that the filing of grievances is

constitutionally-protected conduct for which a prisoner cannot be retaliated against.  Shehee v.

Luttrell, 199 F.3d 295, 300-301 (6th Cir. 1999), cert. denied, 120 S. Ct. 2724 (2000).  However, a

prisoner has no constitutional right to any effective grievance procedures or access to any such

procedure voluntarily established by the state.  See Hewitt v. Helms, 459 U.S. 460, 467 (1983);

Antonelli v. Sheahan, 81 F.3d 1422, 1430 (7th Cir.1996); Adams v. Rice, 40 F.3d 72, 75 (4th Cir.

1994), cert. denied, 510 U.S. 1022 (1995) (collecting cases); Flick v. Alba, 932 F.2d 728, 729 (8th

Cir. 1991); Lutchey v. Wiley, No. 98-3760, 1999 WL 645951, at **1 (6th Cir. Aug 13, 1999);

Carpenter v. Wilkinson, No. 99-3562, 2000 WL 190054, at *2 (6th Cir. Feb. 7, 2000); Miller v.
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Haines, No. 97-3416, 1998 WL 476247, at *1 (6th Cir. Aug. 3, 1998); Saylor v. O’Dea, No. 96-

6685, 1997 WL 693065, at *2 (6th Cir. Oct. 31, 1997); Wilcox v. Johnson, No. 95-1754, 1996 WL

253868, at *1 (6th Cir. May 13, 1996).  Michigan law does not create a liberty interest in the

grievance procedure.  See Wilcox, 1996 WL 253868, at *1; Wynn v. Wolf, No. 93-2411, 1994 WL

105907, at *1 (6th Cir. March 28, 1994).  Therefore, Plaintiff has no protected liberty interest in

filing a grievance.  

Plaintiff also claims that Defendant Smith acted in retaliation because Plaintiff had

previously filed grievances against her.  The filing of a prison grievance is constitutionally-protected

conduct for which a prisoner cannot be retaliated against.  See Smith v. Campbell, 250 F.3d 1032,

1037 (6th Cir. 2001); Hall v. Nusholtz, No. 99-2442, 2000 WL 1679458, at *2 (6th Cir. Nov. 1,

2000); Burton v. Rowley, No. 00-1144, 2000 WL 1679463, at *2 (6th Cir. Nov. 1, 2000).  In order

to set forth a First Amendment retaliation claim, a plaintiff must establish that:  (1) he was engaged

in protected conduct; (2) an adverse action was taken against him that would deter a person of

ordinary firmness from engaging in that conduct; and (3) the adverse action was motivated, in least

in part, by the protected conduct.  Thaddeus-X v. Blatter, 175 F.3d 378, 394 (6th Cir.1999) (en banc).

The undersigned notes that it is well recognized that “retaliation” is easy to allege and

that it can seldom be demonstrated by direct evidence.  See Murphy v. Lane, 833 F.2d 106, 108 (7th

Cir. 1987); Vega v. DeRobertis, 598 F. Supp. 501, 506 (N.D. Ill. 1984), aff’d, 774 F.2d 1167 (7th

Cir. 1985).  “[A]lleging merely the ultimate fact of retaliation is insufficient.”  Murphy, 833 F.2d at

108.  Conclusory allegations of retaliatory motive “with no concrete and relevant particulars” fail

to raise a genuine issue of fact for trial.  Salstrom v. Sumner, No. 91-15689, 1992 WL 72881, at *1

(9th Cir. Apr. 10, 1992); see also Birdo v. Lewis, No. 95-5693, 1996 WL 132148, at *1 (6th Cir.
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Mar. 21, 1996); Fields v. Powell, No. 94-1674, 1995 WL 35628, at *2 (6th Cir. Jan. 30, 1995);

Williams v. Bates, No. 93-2045, 1994 WL 677670, at *3 (6th Cir. Dec. 2, 1994).  Plaintiff merely

alleges the ultimate fact of retaliation in this action.  He has alleged no facts to support his

conclusion that Defendant Smith’s conduct was motivated by the fact that had filed a grievance

against her.  Accordingly, Plaintiff’s speculative allegation fails to state a claim.  

Plaintiff appears to be claiming that the confiscation of his legal books and his letter

violated his Fourteenth Amendment due process rights.  The Due Process Clause does not prohibit

deprivation of property by the state; instead it prohibits such deprivations without due process of

law.  Parratt v. Taylor, 451 U.S. 527, 537 (1981), overruled in part on other grounds Daniels v

Williams, 474 U.S. 327 (1986).  

A plaintiff alleging infringement of property rights must show that the deprivation

was caused by action taken pursuant to established state procedures.  Hudson v. Palmer, 468 U.S.

517, 532 (1984); Logan v. Zimmerman Brush Co., 455 U.S. 422, 435-436 (1982).  Plaintiff herein

fails to make the required distinction between challenging the “established state procedure” itself and

the failure of the state employee to follow that procedure.  Id.  If the official performing the state

procedure fails to follow the state procedure or conform his conduct to state law, the plaintiff’s injury

is the result of a “random and unauthorized act” which the state was unable to foresee and thus

prevent.  In Parratt, the Supreme Court held that no procedural due process violation occurs when

the deprivation is the result of a “random and unauthorized act,” unless the state failed to provide

the plaintiff with an “adequate post-deprivation remedy.”  

Application of the principles recited above to this case leads us to
conclude the respondent has not alleged a violation of the Due
Process Clause of the Fourteenth Amendment.  Although he has been
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deprived of property under color of state law, the deprivation did not
occur as a result of some established state procedure.  Indeed, the
deprivation occurred as a result of the unauthorized failure of agents
of the state to follow established state procedure.  There is no
contention that the procedures themselves are inadequate nor is there
any contention that it was practicable for the State to provide a
predeprivation hearing.  Moreover, the State of Nebraska has
provided respondent with the means by which he can receive redress
for the deprivation. 

Parratt, 451 U.S. at 543.

The Sixth Circuit has held that in procedural due process claims brought pursuant to

42 U.S.C. § 1983, the “Parratt doctrine” allows dismissal where the state provides an adequate

postdeprivation remedy if:

1) the deprivation was unpredictable or “random”; 2) predeprivation
process was impossible or impracticable; and 3) the state actor was
not authorized to take the action that deprived the plaintiff of property
or liberty.

Copeland v. Machulis, 57 F.3d 476, 479 (6th Cir. 1995); see also Pilgrim v. Littlefield, 92 F.3d 413,

416-417 (6th Cir. 1996).  In cases where these conditions are present, “a procedural due process

claim will not be stated unless the plaintiff pleads and proves that his available state remedies are

inadequate to redress the wrong.”  Copeland, 57 F.3d at 479; Pilgrim, 92 F.3d at 417.

Plaintiff in this case has not demonstrated the absence of adequate state remedies for

Defendants’ alleged misconduct.  Plaintiff allegedly filed a grievance regarding the failure to return

his letter after Plaintiff’s mail fraud misconduct.  However, according to the attachments to

Plaintiff’s complaint, the proper recourse for this conduct was to appeal the underlying misconduct

conviction.  It does not appear from the complaint that Plaintiff appealed the mail fraud misconduct

conviction.  In addition, Plaintiff fails to allege that he filed a grievance regarding the confiscation
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of his legal books, or that he otherwise challenged this conduct.  Plaintiff had a right to pursue a

claim through the Prisoner Benefit Fund per Policy Directive 04.02.110 for reimbursement of his

lost property.  Prisoners may also pursue claims of up to $1,000 through the State Administrative

Board, or through the courts if over $1,000.  See Policy Directive 04.07.112.  The fact that the

remedies provided by the state do not provide all the relief which may be available under 42 U.S.C.

§ 1983 does not mean that the state remedies are ineffective.  Parratt, 451 U.S. at 544.  Therefore,

pursuant to Parratt, Plaintiff’s due process claims regarding his letter and legal books should be

dismissed.

Nor has Plaintiff shown that the confiscation of his legal books constitutes a

violation of his First Amendment right of access to the courts.  In Bounds v. Smith, 430 U.S. 817

(1977), the Supreme Court recognized a prisoner’s fundamental right of access to the courts.  While

the right of access to the courts does not allow a State to prevent an inmate from bringing a

grievance to court, it also does not require the State to enable a prisoner to discover grievances or

litigate effectively.  Lewis v. Casey, 518 U.S. 343 (1996).  Thus, Bounds did not create an abstract,

free-standing right to a law library, litigation tools, or legal assistance.  Id. at 351 (1996).  Further,

the right may be limited by legitimate penological goals, such as maintaining security and

preventing fire or sanitation hazards.  See Acord v. Brown, No. 91-1865, 1992 WL 58975 (6th Cir.

March 26, 1992); Hadix v. Johnson, No. 86-1701, 1988 WL 24204 (6th Cir. March 17, 1988);

Wagner v. Rees, No. 85-5637, 1985 WL 14025 (6th Cir. Nov. 8, 1985).  

To state a claim, an inmate must show that any shortcomings in the library, litigation

tools, or legal assistance caused actual injury in his pursuit of a legal claim.  Lewis, 518 U.S. at 351;

Talley-Bey, 168 F.3d at 886; Kensu v. Haigh, 87 F.3d 172, 175 (6th Cir. 1996); Pilgrim v.

Case 2:07-cv-00190-RAED-TPG  Doc #8 Filed 11/14/07  Page 7 of 11   Page ID#<pageID>



- 8 -

Littlefield, 92 F.3d 413, 416 (6th Cir. 1996); Walker v. Mintzes, 771 F.2d 920, 932 (6th Cir. 1985).

An inmate must make a specific claim that he was adversely affected or that the litigation was

prejudiced.  Vandiver v. Niemi, No. 94-1642, 1994 WL 677685, at *1 (6th Cir. Dec. 2, 1994).

Plaintiff in this case has failed to demonstrate actual injury to pending or contemplated litigation.

Therefore, his First Amendment access to courts claim is properly dismissed.  Dellis v. Corrections

Corp. of America, 257 F.3d 508, 511 (6th Cir. 2001)(citing Lewis v. Casey, 518 U.S. 343, 351

(1996)). 

Plaintiff claims that Defendants violated his rights by failing to provide him with a

job after he completed six days of school, as he had been promised.  The court notes that this claim

is without merit on the basis of Sandin v. Conner, 515 U.S. 472, 115 S. Ct. 2293 (1995).  In Sandin,

the plaintiff alleged that prison officials deprived him of procedural due process by refusing to allow

him to present witnesses during a disciplinary hearing and then sentencing him to segregation for

misconduct.  Sandin, 515 U.S. at 474, 115 S. Ct. at 2294.  In reversing the Ninth Circuit’s decision

that the prisoner had a liberty interest in remaining free of disciplinary segregation, the Supreme

Court abandoned the search for mandatory language in prisoner regulations as previously called for

under Hewitt v. Helms, 459 U.S. 460 (1983), and ruled instead that it was time to return to the due

process principles which were established in Wolff v. McDonnell, 418 U.S. 539 (1974), and

Meachum v. Fano, 427 U.S. 215 (1976).  Sandin, 515 U.S. at 483, 115 S. Ct. at 2300 (internal

citations omitted). 

In Sandin, the Supreme Court noted that in some cases, a restraint might be so

extreme as to implicate rights arising directly from the Due Process Clause itself.  Sandin, 515 U.S.

at 483-484, 115 S. Ct. at 2300 (internal citations omitted).  In addition, the Court recognized that
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States may create liberty interests protected by the Due Process Clause where the freedom from

restraint imposed “atypical and significant hardship on the inmate in relation to the ordinary

incidents of prison life.”  Sandin, 515 U.S. at 484, 115 S. Ct. at 2300.  However, the denial of a job

assignment does not constitute an atypical and significant hardship because Plaintiff has no inherent

constitutional right to rehabilitation, education, job assignments, or other programming.  See Rhodes

v. Chapman, 452 U.S. 337, 348, 101 S. Ct. 2392, 2400 (1981); Moody v. Daggett, 429 U.S. 78, 88

n.9, 97 S. Ct. 274, 279 n.9 (1976); Newsom v. Norris, 888 F.2d 371, 374-75 (6th Cir. 1989);

Canterino v. Wilson, 869 F.2d 948, 952-54 (6th Cir. 1989); Ivey v. Wilson, 832 F.2d 950, 955 (6th

Cir. 1987); Bills v. Henderson, 631 F.2d 1287 (6th Cir. 1980).  Therefore, this claim is properly

dismissed.

Finally, the undersigned notes that liability under Section 1983 must be based on

more than merely the right to control employees.  Polk Co. v. Dodson, 454 U.S. 312, 325-26 (1981);

Monell v. New York City Department of Social Services, 436 U.S. 658 (1978).  Thus, Section 1983

liability cannot be premised upon mere allegations of respondeat superior.  Monell, 436 U.S. at 691;

Polk, 454 U.S. at 325.  A party cannot be held liable under Section 1983 absent a showing that the

party personally participated in, or otherwise authorized, approved or knowingly acquiesced in, the

allegedly unconstitutional conduct.  See e.g. Leach v. Shelby Co. Sheriff, 891 F.2d 1241, 1246 (6th

Cir. 1989), cert. denied, 495 U.S. 932 (1990); Hays v. Jefferson, 668 F.2d 869, 874 (6th Cir.), cert.

denied, 459 U.S. 833 (1982).  See also Bellamy v. Bradley, 729 F.2d 416, 421 (6th Cir.), cert.

denied 469 U.S. 845 (1984). 

Supervisory officials can be held liable for the acts of their subordinates only if

plaintiff establishes that the supervisor failed to appropriately discharge his supervisory duties, and
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that this failure resulted in a denial or deprivation of plaintiff’s federal rights.  See e.g. Leach, 891

F.2d at 1246; Hayes v. Vessey, 777 F.2d 1149, 1154 (6th Cir. 1985).  However, the failure of a

supervisor to supervise, control or train the offending employee is not actionable absent a showing

that the official implicitly encouraged, authorized, approved or knowingly acquiesced in, or in some

other way directly participated in, the offensive conduct.  Leach, 891 F.2d at 1246.  Such a claim

requires, at a minimum, that the official had knowledge of the offending employee’s conduct at a

time when the conduct could be prevented, or that such conduct was otherwise foreseeable or

predictable.  See e.g. Gibson v. Foltz, 963 F.2d 851, 854 (6th Cir. 1992).  In addition, plaintiff must

show that defendant had some duty or authority to act.  See e.g. Birrell v. Brown, 867 F.2d 956, 959

(6th Cir. 1989) (lower level official not liable for shortcomings of building); Ghandi v. Police Dept.

of City of Detroit, 747 F.2d 338, 351 (6th Cir. 1984) (mere presence at the scene is insufficient

grounds to impose Section 1983 liability in the absence of a duty to act); accord Hall v. Shipley, 932

F.2d 1147 (6th Cir. 1991).  In addition, merely bringing a problem to the attention of a supervisory

official is not sufficient to impose such liability.  See Shelly v. Johnson, 684 F. Supp. 941, 946

(W.D. Mich. 1987) (Hillman, C.J.), aff’d 849 F.2d 228 (6th Cir. 1988).  Finally, supervisory liability

claims cannot be based on simple negligence.  Leach, 891 F.2d at 1246; Weaver v. Toombs, 756 F.

Supp. 335, 337 (W.D. Mich. 1989), aff’d 915 F.2d 1574 (6th Cir. 1990).

Plaintiff has not alleged facts establishing that Defendant Luoma was personally

involved in the activity which forms the basis of his claims.  Defendant Luoma’s only roles in this

action involve the denial of administrative grievances or the failure to act.  Defendant Luoma cannot

be liable for such conduct under § 1983.  Shehee v. Luttrell, 199 F.3d 295, 300 (6th Cir. 1999), cert.
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denied, 530 U.S. 1264, 120 S. Ct. 2724 (2000).  Accordingly, the Court concludes that Plaintiff’s

claims against Defendant Luoma are properly dismissed for lack of personal involvement.

Recommended Disposition

Having conducted the review now required by the Prison Litigation Reform Act, I

recommend that Plaintiff’s complaint be dismissed for failure to state a claim pursuant to 28 U.S.C.

§§ 1915(e)(2) and 1915A(b), and 42 U.S.C. § 1997e(c).  Should this report and recommendation

be adopted, the dismissal of this action will count as a strike for purposes of 28 U.S.C. § 1915(g).

I further recommend that the Court find no good-faith basis for appeal within the

meaning of 28 U.S.C. § 1915(a)(3).  See McGore v. Wrigglesworth, 114 F.3d 601, 611 (6th Cir.

1997). 

 /s/ Timothy P. Greeley                                       
TIMOTHY P. GREELEY
UNITED STATES MAGISTRATE JUDGE

Dated:   November 14, 2007

NOTICE TO PARTIES

Any objections to this Report and Recommendation must be filed and served within ten days of
service of this notice on you.  28 U.S.C. § 636(b)(1)(C); FED. R. CIV. P. 72(b).  All objections and
responses to objections are governed by W.D. Mich. LCivR 72.3(b).  Failure to file timely
objections may constitute a waiver of any further right of appeal.  United States v. Walters, 638 F.2d
947 (6th Cir. 1981); see Thomas v. Arn, 474 U.S. 140 (1985).
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