
UNITED STATES OF AMERICA
UNITED STATES DISTRICT COURT

FOR THE WESTERN DISTRICT OF MICHIGAN
NORTHERN DIVISION

            

OPELTON KELLY #225090,

Plaintiff, Case No. 2:07-cv-206

v. Honorable Robert Holmes Bell

UNKNOWN HOLMAN, et al.,

Defendants.
____________________________________/

REPORT AND RECOMMENDATION

This is a civil rights action brought by a state prisoner pursuant to 42 U.S.C. § 1983.

The Court has granted Plaintiff leave to proceed in forma pauperis, and Plaintiff has paid the initial

partial filing fee.  Under the Prison Litigation Reform Act, PUB. L. NO. 104-134, 110 STAT. 1321

(1996), the Court is required to dismiss any prisoner action brought under federal law if the

complaint is frivolous, malicious, fails to state a claim upon which relief can be granted, or seeks

monetary relief from a defendant immune from such relief.  28 U.S.C. §§ 1915(e)(2), 1915A; 42

U.S.C. § 1997e(c).  The Court must read Plaintiff’s pro se complaint indulgently, see Haines v.

Kerner, 404 U.S. 519, 520 (1972), and accept Plaintiff’s allegations as true, unless they are clearly

irrational or wholly incredible.  Denton v. Hernandez, 504 U.S. 25, 33 (1992). Applying these

standards, I recommend that Plaintiff’s complaint be dismissed for failure to state a claim.
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Discussion

I.  Factual allegations

Plaintiff Opelton Kelly, an inmate at the Alger Maximum Correctional Facililty

(LMF), filed this pro se civil rights action pursuant to 42 U.S.C. § 1983 against Defendants

Corrections Officer Unknown Holman, Corrections Officer Unknown Kennedy, and Corrections

Officer Unknown Tweedle.  Plaintiff alleges that on May 1, 2007, Defendant Holman fabricated a

misconduct against him and that he was inappropriately placed on mattress restriction for seven

days.  Plaintiff states that during this time he was only given two thin blankets in lieu of a mattress.

The misconduct was dismissed by the hearing officer.  Plaintiff claims that he suffers from back

problems as a result of being on mattress restriction for seven days.  Plaintiff seeks compensatory

and punitive damages, as well as injunctive relief.

II.  Failure to state a claim

A complaint fails to state a claim upon which relief can be granted when it is clear

that no relief could be granted under any set of facts that could be proved consistent with the

allegations of the complaint.  Jones v. City of Carlisle, 3 F.3d 945, 947 (6th Cir. 1993).  To state a

claim under 42 U.S.C. § 1983, a plaintiff must allege the violation of a right secured by the federal

Constitution or laws and must show that the deprivation was committed by a person acting under

color of state law.  West v. Atkins, 487 U.S. 42, 48 (1988); Street v. Corr. Corp. of Am., 102 F.3d

810, 814 (6th Cir. 1996).  Because § 1983 is a method for vindicating federal rights, not a source of

substantive rights itself, the first step in an action under § 1983 is to identify the specific

constitutional right allegedly infringed.  Albright v. Oliver, 510 U.S. 266, 271 (1994). 

Plaintiff claims that Defendant Holman’s conduct in fabricating a misconduct against

him violated his right to procedural due process.  However, Plaintiff’s complaint, as well as the
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attached documents, establish that if Plaintiff had a right implicating the due process protections of

the Constitution, Plaintiff received due process of law.  In all cases where a person stands to be

deprived of his life, liberty or property, he is entitled to due process of law.  This due process of law

gives the person the opportunity to convince an unbiased decision maker that, for example, he has

been wrongly or falsely accused or that the evidence against him is false.  Zinermon v. Burch, 494

U.S. 113, 127-28, 110 S. Ct. 975, 984 (1990).  The Due Process Clause does not guarantee that the

procedure will produce a correct decision.  “It must be remembered that even if a state decision does

deprive an individual of life, [liberty], or property, and even if that decision is erroneous, it does not

necessarily follow that the decision violated that individual’s right to due process.”  Martinez v.

California, 444 U.S. 277, 284, n.9, 100 S. Ct. 553, 558, n. 9 (1980).  “[T]he deprivation by state

action of a constitutionally protected interest in ‘life, liberty or property’ is not in itself

unconstitutional; what is unconstitutional is the deprivation of such an interest without due process

of law.”  Zinermon, 494 U.S. at 125, 110 S. Ct. at 983 (1990) (emphasis in original).  Further, an

inmate has no right to counsel in disciplinary proceedings.  Wolff v. McDonnell, 418 U.S. 539, 569-

70, 94 S. Ct. 2963, 2981 (1974); Franklin v. Aycock, 795 F.2d 1253, 1263 (6th Cir. 1986).  In this

case, Plaintiff received a hearing on his major misconduct which resulted in the misconduct charge

being dismissed.  Therefore, Plaintiff’s due process claim is properly dismissed. 

Plaintiff appears to be claiming that the seven day denial of a mattress violated his

rights under the Eighth Amendment.  The Eighth Amendment imposes a constitutional limitation

on the power of the states to punish those convicted of crimes.  Punishment may not be “barbarous”

nor may it contravene society’s “evolving standards of decency.”  Rhodes v. Chapman, 452 U.S. 337,

346 (1981).  The Amendment, therefore, prohibits conduct by prison officials that involves the

“unnecessary and wanton infliction of pain.”  Ivey v. Wilson, 832 F.2d 950, 954 (6th Cir. 1987) (per
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curiam) (quoting Rhodes, 452 U.S. at 346).  The deprivation alleged must result in the denial of the

“minimal civilized measure of life’s necessities.” Rhodes, 452 U.S. at 347; see also Wilson v.

Yaklich, 148 F.3d 596, 600-601 (6th Cir. 1998).  The Eighth Amendment is only concerned with

“deprivations of essential food, medical care, or sanitation” or “other conditions intolerable for

prison confinement.”  Rhodes, 452 U.S. at 348 (citation omitted).  Moreover, “Not every unpleasant

experience a prisoner might endure while incarcerated constitutes cruel and unusual punishment

within the meaning of the Eighth Amendment.”  Ivey, 832 F.2d at 954.  In the opinion of the

undersigned, Plaintiff’s allegations regarding the seven day denial of a mattress do not rise to the

level of an Eighth Amendment violation. 

Finally, Plaintiff claims that Defendants’ conduct was motivated by a desire to

retaliate against him.  However, Plaintiff fails to allege any specific facts in support of such an

assertion.  Retaliation based upon a prisoner’s exercise of his or her constitutional rights violates the

Constitution.  See Thaddeus-X v. Blatter, 175 F.3d 378, 394 (6th Cir.1999) (en banc).  In order to

set forth a First Amendment retaliation claim, a plaintiff must establish that:  (1) he was engaged in

protected conduct; (2) an adverse action was taken against him that would deter a person of ordinary

firmness from engaging in that conduct; and (3) the adverse action was motivated, at least in part,

by the protected conduct.  Thaddeus-X, 175 F.3d at 394.  Moreover, Plaintiff must be able to prove

that the exercise of the protected right was a substantial or motivating factor in the defendant’s

alleged retaliatory conduct.  See Smith v. Campbell, 250 F.3d 1032, 1037 (6th Cir. 2001) (citing

Mount Healthy City Sch. Dist. Bd. of Educ. v. Doyle, 429 U.S. 274, 287 (1977)).  

It is well recognized that “retaliation” is easy to allege and that it can seldom be

demonstrated by direct evidence.  See Murphy v. Lane, 833 F.2d 106, 108 (7th Cir. 1987); Vega v.

DeRobertis, 598 F. Supp. 501, 506 (C.D. Ill. 1984), aff’d, 774 F.2d 1167 (7th Cir. 1985).
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“[A]lleging merely the ultimate fact of retaliation is insufficient.”  Murphy, 833 F.2d at 108.

Conclusory allegations of retaliatory motive “with no concrete, relevant particulars” fail to raise a

genuine issue of fact for trial.  Salstrom v. Sumner, No. 91-15689, 1992 WL 72881, at *1 (9th Cir.

Apr. 10, 1992); see also Birdo v. Lewis, No. 95-5693, 1996 WL 132148, at *1 (6th Cir. Mar. 21,

1996); Fields v. Powell, No. 94-1674, 1995 WL 35628, at *2 (6th Cir. Jan. 30, 1995); Williams v.

Bates, No. 93-2045, 1994 WL 677670, at *3 (6th Cir. Dec. 2, 1994).  As noted above, Plaintiff

merely alleges the ultimate fact of retaliation in this action.  He has not presented any facts to support

his conclusion that Defendants’ conduct was motivated by a desire to retaliate against him.

Accordingly, his speculative allegation fails to state a claim. 

Recommended Disposition

Having conducted the review now required by the Prison Litigation Reform Act, I

recommend that Plaintiff’s complaint be dismissed for failure to state a claim pursuant to 28 U.S.C.

§§ 1915(e)(2) and 1915A(b), and 42 U.S.C. § 1997e(c).  Should this report and recommendation be

adopted, the dismissal of this action will count as a strike for purposes of 28 U.S.C. § 1915(g). 

I further recommend that the Court find no good-faith basis for appeal within the

meaning of 28 U.S.C. § 1915(a)(3).  See McGore v. Wrigglesworth, 114 F.3d 601, 611 (6th Cir.

1997). 

 /s/ Timothy P. Greeley                                       
TIMOTHY P. GREELEY
UNITED STATES MAGISTRATE JUDGE

Dated:   December 14, 2007
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NOTICE TO PARTIES

Any objections to this Report and Recommendation must be filed and served within ten days of
service of this notice on you.  28 U.S.C. § 636(b)(1)(C); FED. R. CIV. P. 72(b).  All objections and
responses to objections are governed by W.D. Mich. LCivR 72.3(b).  Failure to file timely objections
may constitute a waiver of any further right of appeal.  United States v. Walters, 638 F.2d 947 (6th
Cir. 1981); see Thomas v. Arn, 474 U.S. 140 (1985).
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