
UNITED STATES OF AMERICA
UNITED STATES DISTRICT COURT

FOR THE WESTERN DISTRICT OF MICHIGAN
NORTHERN DIVISION

            

RAMONE JONES #410202,

Plaintiff, Case No. 2:07-cv-239

v. Honorable Robert Holmes Bell

MICHIGAN DEPARTMENT
OF CORRECTIONS, et al.,

Defendants.
____________________________________/

REPORT AND RECOMMENDATION

This is a civil rights action brought by a state prisoner pursuant to 42 U.S.C. § 1983.

The Court has granted Plaintiff leave to proceed in forma pauperis, and Plaintiff has paid the initial

partial filing fee.  Under the Prison Litigation Reform Act, PUB. L. NO. 104-134, 110 STAT. 1321

(1996), the Court is required to dismiss any prisoner action brought under federal law if the

complaint is frivolous, malicious, fails to state a claim upon which relief can be granted, or seeks

monetary relief from a defendant immune from such relief.  28 U.S.C. §§ 1915(e)(2), 1915A; 42

U.S.C. § 1997e(c).  The Court must read Plaintiff’s pro se complaint indulgently, see Haines v.

Kerner, 404 U.S. 519, 520 (1972), and accept Plaintiff’s allegations as true, unless they are clearly

irrational or wholly incredible.  Denton v. Hernandez, 504 U.S. 25, 33 (1992). Applying these

standards, I recommend that Plaintiff’s complaint be dismissed for failure to state a claim.

Case 2:07-cv-00239-RHB-TPG  Doc #7 Filed 02/14/08  Page 1 of 6   Page ID#<pageID>



- 2 -

Discussion

I.  Factual allegations

Plaintiff Ramone Jones #410202, an inmate at the Chippewa Correctional Facility

(URF), filed this pro se civil rights action pursuant to 42 U.S.C. § 1983 against Defendants Michigan

Department of Corrections (MDOC), Resident Unit Officer Unknown Jenkins, Sergeant Unknown

Porter, Librarian C. Henson, Library Manager A. Winnicki, Warden Jeri-Ann Sherry, and Hearing

Officer Lawrence J. Hough.  

Plaintiff alleges in his complaint that on July 27, 2007, Defendant Henson denied his

request for photocopies of the Uniform Commercial Code (UCC).  Plaintiff claims that this denial

prevented him from a reasonable opportunity to research the statutes.  Plaintiff filed a step I

grievance on August 3, 2007, which was denied by Defendant Winnicki.  Plaintiff’s step II appeal

was denied by Defendant Sherry.  Plaintiff filed a step III appeal, but received no response.  

Plaintiff states that on October 26, 2007, Defendant Jenkins confiscated some

documents from Plaintiff’s cell, including legal drafts completed by Plaintiff, and publications

purchased by Plaintiff’s family and sent directly from the publisher.  Plaintiff filed a grievance.  On

October 27, 2007, Defendant Porter proposed destroying Plaintiff’s documents.  An administrative

hearing was conducted, after which Plaintiff was denied his documents.  Plaintiff filed a step I

grievance on this issue on November 19, 2007.  Plaintiff seeks damages as well as equitable relief.

II.  Failure to state a claim

A complaint fails to state a claim upon which relief can be granted when it is clear

that no relief could be granted under any set of facts that could be proved consistent with the

allegations of the complaint.  Jones v. City of Carlisle, 3 F.3d 945, 947 (6th Cir. 1993).  To state a
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claim under 42 U.S.C. § 1983, a plaintiff must allege the violation of a right secured by the federal

Constitution or laws and must show that the deprivation was committed by a person acting under

color of state law.  West v. Atkins, 487 U.S. 42, 48 (1988); Street v. Corr. Corp. of Am., 102 F.3d

810, 814 (6th Cir. 1996).  Because § 1983 is a method for vindicating federal rights, not a source of

substantive rights itself, the first step in an action under § 1983 is to identify the specific

constitutional right allegedly infringed.  Albright v. Oliver, 510 U.S. 266, 271 (1994). 

Plaintiff appears to be claiming that the refusal to provide him with photocopies of

the UCC violates his First Amendment right of access to the courts.  In Bounds v. Smith, 430 U.S.

817 (1977), the Supreme Court recognized a prisoner’s fundamental right of access to the courts.

While the right of access to the courts does not allow a State to prevent an inmate from bringing a

grievance to court, it also does not require the State to enable a prisoner to discover grievances or

litigate effectively.  Lewis v. Casey, 518 U.S. 343 (1996).  Thus, Bounds did not create an abstract,

free-standing right to a law library, litigation tools, or legal assistance.  Id. at 351 (1996).  Further,

the right may be limited by legitimate penological goals, such as maintaining security and preventing

fire or sanitation hazards.  See Acord v. Brown, No. 91-1865, 1992 WL 58975 (6th Cir. March 26,

1992); Hadix v. Johnson, No. 86-1701, 1988 WL 24204 (6th Cir. March 17, 1988); Wagner v. Rees,

No. 85-5637, 1985 WL 14025 (6th Cir. Nov. 8, 1985).  

To state a claim, an inmate must show that any shortcomings in the library, litigation

tools, or legal assistance caused actual injury in his pursuit of a legal claim.  Lewis, 518 U.S. at 351;

Talley-Bey, 168 F.3d at 886; Kensu v. Haigh, 87 F.3d 172, 175 (6th Cir. 1996); Pilgrim v. Littlefield,

92 F.3d 413, 416 (6th Cir. 1996); Walker v. Mintzes, 771 F.2d 920, 932 (6th Cir. 1985).  An inmate

must make a specific claim that he was adversely affected or that the litigation was prejudiced.
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Vandiver v. Niemi, No. 94-1642, 1994 WL 677685, at *1 (6th Cir. Dec. 2, 1994).  Particularly, an

inmate cannot show injury when he still has access to his legal materials by request, Kensu, 87 F.3d

at 175, when he fails to state how he is unable to replicate the confiscated documents, Vandiver,

1994 WL 677685, at *1, or when he could have received the material by complying with the limits

on property, e.g., where he had the opportunity to select the items that he wanted to keep in his cell,

or when he had an opportunity to purchase a new footlocker that could hold the property.  Carlton

v. Fassbender, No. 93-1116, 1993 WL 241459, at *2 (6th Cir. July 1, 1993).  Because Plaintiff has

failed to allege that he suffered an actual injury as required by Lewis, the undersigned recommends

dismissal of this claim. 

With regard to the confiscation of materials from Plaintiff’s cell, Plaintiff’s

complaint, as well as the attached documents, establish that if Plaintiff had a right implicating the

due process protections of the Constitution, Plaintiff received due process of law.  In all cases where

a person stands to be deprived of his life, liberty or property, he is entitled to due process of law.

This due process of law gives the person the opportunity to convince an unbiased decision maker

that, for example, he has been wrongly or falsely accused or that the evidence against him is false.

Zinermon v. Burch, 494 U.S. 113, 127-28, 110 S. Ct. 975, 984 (1990).  The Due Process Clause does

not guarantee that the procedure will produce a correct decision.  “It must be remembered that even

if a state decision does deprive an individual of life, [liberty], or property, and even if that decision

is erroneous, it does not necessarily follow that the decision violated that individual’s right to due

process.”  Martinez v. California, 444 U.S. 277, 284, n.9, 100 S. Ct. 553, 558, n. 9 (1980).  “[T]he

deprivation by state action of a constitutionally protected interest in ‘life, liberty or property’ is not

in itself unconstitutional; what is unconstitutional is the deprivation of such an interest without due
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process of law.”  Zinermon, 494 U.S. at 125, 110 S. Ct. at 983 (1990) (emphasis in original).

Further, an inmate has no right to counsel in disciplinary proceedings.  Wolff v. McDonnell, 418 U.S.

539, 569-70, 94 S. Ct. 2963, 2981 (1974); Franklin v. Aycock, 795 F.2d 1253, 1263 (6th Cir. 1986).

Plaintiff concedes that he had a hearing on the confiscated materials.  Plaintiff’s complaint

challenges the result of the hearing, not the lack of a hearing.  Consequently, the undersigned

recommends dismissal of this claim. 

Finally, Plaintiff may not maintain a § 1983 action against the Michigan Department

of Corrections.  Regardless of the form of relief requested, the states and their departments are

immune under the Eleventh Amendment from suit in the federal courts, if the state has not waived

immunity and Congress has not expressly abrogated Eleventh Amendment immunity by statute.  See

Pennhurst State Sch. & Hosp. v. Halderman, 465 U.S. 89, 98-101 (1984); Alabama v. Pugh, 438

U.S. 781, 782 (1978); O’Hara v. Wigginton, 24 F.3d 823, 826  (6th Cir. 1993).  Congress has not

expressly abrogated Eleventh Amendment immunity by statute, Quern v. Jordan, 440 U.S. 332, 341

(1979), and the State of Michigan has not consented to civil rights suits in federal court.  Abick v.

Michigan, 803 F.2d 874, 877 (6th Cir. 1986).  In numerous unpublished opinions, the Sixth Circuit

has specifically held that the MDOC is absolutely immune from suit under the Eleventh Amendment.

See, e.g., Turnboe v. Stegall, No. 00-1182, 2000 WL1679478, at *2 (6th Cir. Nov. 1, 2000); Erdman

v. Mich. Dep’t of Corr., No. 94-2109, 1995 WL 150341, at *1 (6th Cir. Apr. 5, 1995); Cullens v.

Bemis, No. 92-1582, 1992 WL 337688, at *1 (6th Cir. Nov. 18, 1992); Adams v. Mich. Dep’t of

Corr., No. 86-1803, 1987 WL 36006, at *1 (6th Cir. May 7, 1987).  In addition, the State of

Michigan (acting through the Michigan Department of Corrections) is not a “person” who may be

sued under § 1983 for money damages.  See Lapides v. Bd. of Regents, 535 U.S. 613 (2002) (citing

Case 2:07-cv-00239-RHB-TPG  Doc #7 Filed 02/14/08  Page 5 of 6   Page ID#<pageID>



- 6 -

Will v. Mich. Dep’t of State Police, 491 U.S. 58 (1989)).  Therefore, the undersigned recommends

dismissal of the Michigan Department of Corrections.

Recommended Disposition

Having conducted the review now required by the Prison Litigation Reform Act, I

recommend that Plaintiff’s complaint be dismissed for failure to state a claim pursuant to 28 U.S.C.

§§ 1915(e)(2) and 1915A(b), and 42 U.S.C. § 1997e(c).  Should this report and recommendation be

adopted, the dismissal of this action will count as a strike for purposes of 28 U.S.C. § 1915(g). 

I further recommend that the Court find no good-faith basis for appeal within the

meaning of 28 U.S.C. § 1915(a)(3).  See McGore v. Wrigglesworth, 114 F.3d 601, 611 (6th Cir.

1997). 

 /s/ Timothy P. Greeley                                       
TIMOTHY P. GREELEY
UNITED STATES MAGISTRATE JUDGE

Dated:   February 14, 2008

NOTICE TO PARTIES

Any objections to this Report and Recommendation must be filed and served within ten days of
service of this notice on you.  28 U.S.C. § 636(b)(1)(C); FED. R. CIV. P. 72(b).  All objections and
responses to objections are governed by W.D. Mich. LCivR 72.3(b).  Failure to file timely objections
may constitute a waiver of any further right of appeal.  United States v. Walters, 638 F.2d 947 (6th
Cir. 1981); see Thomas v. Arn, 474 U.S. 140 (1985).
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