
UNITED STATES OF AMERICA
UNITED STATES DISTRICT COURT

FOR THE WESTERN DISTRICT OF MICHIGAN
NORTHERN DIVISION

            

JEREMY MOSELY #281663,

Plaintiff, Case No. 2:08-cv-17

v. Honorable Robert Holmes Bell

DAVID BERGH, et al.,

Defendants.
____________________________________/

REPORT AND RECOMMENDATION

This is a civil rights action brought by a state prisoner pursuant to 42 U.S.C. § 1983.

The Court has granted Plaintiff leave to proceed in forma pauperis, and Plaintiff has paid the initial

partial filing fee.  Under the Prison Litigation Reform Act, PUB. L. NO. 104-134, 110 STAT. 1321

(1996), the Court is required to dismiss any prisoner action brought under federal law if the

complaint is frivolous, malicious, fails to state a claim upon which relief can be granted, or seeks

monetary relief from a defendant immune from such relief.  28 U.S.C. §§ 1915(e)(2), 1915A; 42

U.S.C. § 1997e(c).  The Court must read Plaintiff’s pro se complaint indulgently, see Haines v.

Kerner, 404 U.S. 519, 520 (1972), and accept Plaintiff’s allegations as true, unless they are clearly

irrational or wholly incredible.  Denton v. Hernandez, 504 U.S. 25, 33 (1992). Applying these

standards, I recommend that Plaintiff’s complaint be dismissed for failure to state a claim.
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Discussion

I.  Factual allegations

Plaintiff Jeremy Mosely #281663, an inmate at the Alger Maximum Correctional

Facility (LMF), filed this pro se civil rights action pursuant to 42 U.S.C. § 1983 against Defendants

Warden David Bergh, Sergeant M. Arkens, Resident Unit Manager Denver McBurney, and

Corrections Officer Unknown Sebaly.  Plaintiff alleges in his complaint that there is a long-standing

custom at LMF of using the deprivation of food, mail, showers and yard privileges to punish

prisoners for conduct deemed inappropriate by segregation staff.  

Plaintiff states that on August 22, 2007, Nurse Sebaly closed Plaintiff’s window

cover, which is routinely a signal that the prisoner inside the cell masturbated or exposed himself.

Nurse Sebaly then left the wing.  Later that day, Defendant Sebaly, who is married to Nurse Sebaly,

noticed that the window was shut and told Plaintiff “you don’t want to eat today.”  Defendant Sebaly

deprived Plaintiff of food on August 22, 2007, which prompted Plaintiff to squirt liquid onto

Defendant Sebaly.  Defendant Sebaly then reported Plaintiff and caused the Response Team to

become involved.  

Plaintiff alleges that the Response Team, led by Defendant Arkens, used large

amounts of chemical agent on Plaintiff, despite the fact that he complied with all orders.  Plaintiff

claims that the camera was turned off during this time, so that the incident was not recorded.

Defendant Arkens also wrote a major misconduct ticket on Plaintiff, which was dismissed at an

administrative hearing on September 11, 2007.  Plaintiff states that Defendants Bergh and McBurney

have failed to correct the misconduct of their subordinates despite receiving hundreds of complaints

regarding such incidents.  Plaintiff claims that Defendants’ conduct violated his rights under the
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Eighth and Fourteenth Amendments.  Plaintiff seeks compensatory and punitive damages, as well

as equitable relief.

II.  Failure to state a claim

A complaint fails to state a claim upon which relief can be granted when it is clear

that no relief could be granted under any set of facts that could be proved consistent with the

allegations of the complaint.  Jones v. City of Carlisle, 3 F.3d 945, 947 (6th Cir. 1993).  To state a

claim under 42 U.S.C. § 1983, a plaintiff must allege the violation of a right secured by the federal

Constitution or laws and must show that the deprivation was committed by a person acting under

color of state law.  West v. Atkins, 487 U.S. 42, 48 (1988); Street v. Corr. Corp. of Am., 102 F.3d

810, 814 (6th Cir. 1996).  Because § 1983 is a method for vindicating federal rights, not a source of

substantive rights itself, the first step in an action under § 1983 is to identify the specific

constitutional right allegedly infringed.  Albright v. Oliver, 510 U.S. 266, 271 (1994). 

Plaintiff claims that Defendants’ conduct in depriving him food and the using a

chemical agent on him on August 22, 2007, violated his Eighth Amendment rights.  The Eighth

Amendment imposes a constitutional limitation on the power of the states to punish those convicted

of crimes.  Punishment may not be “barbarous” nor may it contravene society’s “evolving standards

of decency.”  Rhodes v. Chapman, 452 U.S. 337, 346 (1981).  The Amendment, therefore, prohibits

conduct by prison officials that involves the “unnecessary and wanton infliction of pain.”  Ivey v.

Wilson, 832 F.2d 950, 954 (6th Cir. 1987) (per curiam) (quoting Rhodes, 452 U.S. at 346).  The

deprivation alleged must result in the denial of the “minimal civilized measure of life’s necessities.”

Rhodes, 452 U.S. at 347; see also Wilson v. Yaklich, 148 F.3d 596, 600-601 (6th Cir. 1998).  The

Eighth Amendment is only concerned with “deprivations of essential food, medical care, or
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sanitation” or “other conditions intolerable for prison confinement.”  Rhodes, 452 U.S. at 348

(citation omitted).  Moreover, “Not every unpleasant experience a prisoner might endure while

incarcerated constitutes cruel and unusual punishment within the meaning of the Eighth

Amendment.”  Ivey, 832 F.2d at 954.  The undersigned notes that the deprivation of food for one day

does not rise to the level of an Eighth Amendment violation.  

Plaintiff’s claim regarding the allegedly improper use of a chemical agent is properly

analyzed as one of “excessive force.”  Generally, restrictions and even harsh conditions of

confinement are not necessarily cruel and unusual punishment prohibited by the Eighth Amendment.

Rhodes, 452 U.S. 347.  The Supreme Court has held that “whenever guards use force to keep order,”

the standards enunciated in Whitley, 475 U.S. 312, should be applied.  Hudson v. McMillian, 503

U.S. 1, 7 (1992).  Under Whitley, the core judicial inquiry is “whether force was applied in a good-

faith effort to maintain or restore discipline, or maliciously and sadistically to cause harm.”  Hudson,

503 U.S. at 6-7.  In determining whether the use of force is wanton and unnecessary, the court should

evaluate the need for application of force, the relationship between that need and the amount of force

used, the threat “reasonably perceived by the responsible officials,” and any efforts made to temper

the severity of the forceful response.  Id. (citing Whitley, 475 U.S. at 321); accord McHenry v.

Chadwick, 896 F.2d 184 (6th Cir. 1990).  Physical restraints are constitutionally permissible where

there is penological justification for their use.  Rhodes, 452 U.S. at 346; Jones v. Toombs, No. 95-

1395, 1996 WL 67750, at *1 (6th Cir. Feb. 15, 1996); Hayes v. Toombs, No. 91-890, 1994 WL

28606, at * 1 (6th Cir. Feb. 1, 1994); Rivers v. Pitcher, No. 95-1167, 1995 WL 603313, at *2 (6th

Cir. Oct. 12, 1995). 
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In this case, Plaintiff concedes squirting a “liquid” onto Defendant Sebaly prior to the

use of a chemical agent.  Therefore, it appears that there was a penological justification for the use

of the chemical agent.  Moreover, the prisoner must allege that he sustained more than de minimis

injury in order to state a viable excessive force claim. See id. at 9-10; Thaddeus-X v. Blatter, 175

F.3d 378, 402 (6th Cir. 1999) (en banc).  In this case, Plaintiff fails to allege that he suffered any

significant injury as a result of the chemical agent.  Therefore, Plaintiff’s Eighth Amendment claims

are properly dismissed.  

Furthermore, Plaintiff’s complaint, as well as the attached documents, establish that

if Plaintiff had a right implicating the due process protections of the Constitution, Plaintiff received

due process of law.  In all cases where a person stands to be deprived of his life, liberty or property,

he is entitled to due process of law.  This due process of law gives the person the opportunity to

convince an unbiased decision maker that, for example, he has been wrongly or falsely accused or

that the evidence against him is false.  Zinermon v. Burch, 494 U.S. 113, 127-28, 110 S. Ct. 975, 984

(1990).  The Due Process Clause does not guarantee that the procedure will produce a correct

decision.  “It must be remembered that even if a state decision does deprive an individual of life,

[liberty], or property, and even if that decision is erroneous, it does not necessarily follow that the

decision violated that individual’s right to due process.”  Martinez v. California, 444 U.S. 277, 284,

n.9, 100 S. Ct. 553, 558, n. 9 (1980).  “[T]he deprivation by state action of a constitutionally

protected interest in ‘life, liberty or property’ is not in itself unconstitutional; what is unconstitutional

is the deprivation of such an interest without due process of law.”  Zinermon, 494 U.S. at 125, 110

S. Ct. at 983 (1990) (emphasis in original).  Further, an inmate has no right to counsel in disciplinary

proceedings.  Wolff v. McDonnell, 418 U.S. 539, 569-70, 94 S. Ct. 2963, 2981 (1974); Franklin v.
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Aycock, 795 F.2d 1253, 1263 (6th Cir. 1986).  In this case, Plaintiff had a hearing on the major

misconduct, which resulted in a dismissal of the charges against him.  Therefore, his due process

claims are properly dismissed. 

Finally, the undersigned notes that liability under Section 1983 must be based on

more than merely the right to control employees.  Polk Co. v. Dodson, 454 U.S. 312, 325-26 (1981);

Monell v. New York City Department of Social Services, 436 U.S. 658 (1978).  Thus, Section 1983

liability cannot be premised upon mere allegations of respondeat superior.  Monell, 436 U.S. at 691;

Polk, 454 U.S. at 325.  A party cannot be held liable under Section 1983 absent a showing that the

party personally participated in, or otherwise authorized, approved or knowingly acquiesced in, the

allegedly unconstitutional conduct.  See e.g. Leach v. Shelby Co. Sheriff, 891 F.2d 1241, 1246 (6th

Cir. 1989), cert. denied, 495 U.S. 932 (1990); Hays v. Jefferson, 668 F.2d 869, 874 (6th Cir.), cert.

denied, 459 U.S. 833 (1982).  See also Bellamy v. Bradley, 729 F.2d 416, 421 (6th Cir.), cert. denied

469 U.S. 845 (1984). 

Supervisory officials can be held liable for the acts of their subordinates only if

plaintiff establishes that the supervisor failed to appropriately discharge his supervisory duties, and

that this failure resulted in a denial or deprivation of plaintiff’s federal rights.  See e.g. Leach, 891

F.2d at 1246; Hayes v. Vessey, 777 F.2d 1149, 1154 (6th Cir. 1985).  However, the failure of a

supervisor to supervise, control or train the offending employee is not actionable absent a showing

that the official implicitly encouraged, authorized, approved or knowingly acquiesced in, or in some

other way directly participated in, the offensive conduct.  Leach, 891 F.2d at 1246.  Such a claim

requires, at a minimum, that the official had knowledge of the offending employee’s conduct at a

time when the conduct could be prevented, or that such conduct was otherwise foreseeable or
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predictable.  See e.g. Gibson v. Foltz, 963 F.2d 851, 854 (6th Cir. 1992).  In addition, plaintiff must

show that defendant had some duty or authority to act.  See e.g. Birrell v. Brown, 867 F.2d 956, 959

(6th Cir. 1989) (lower level official not liable for shortcomings of building); Ghandi v. Police Dept.

of City of Detroit, 747 F.2d 338, 351 (6th Cir. 1984) (mere presence at the scene is insufficient

grounds to impose Section 1983 liability in the absence of a duty to act); accord Hall v. Shipley, 932

F.2d 1147 (6th Cir. 1991).  In addition, merely bringing a problem to the attention of a supervisory

official is not sufficient to impose such liability.  See Shelly v. Johnson, 684 F. Supp. 941, 946 (W.D.

Mich. 1987) (Hillman, C.J.), aff’d 849 F.2d 228 (6th Cir. 1988).  Finally, supervisory liability claims

cannot be based on simple negligence.  Leach, 891 F.2d at 1246; Weaver v. Toombs, 756 F. Supp.

335, 337 (W.D. Mich. 1989), aff’d 915 F.2d 1574 (6th Cir. 1990).

Plaintiff has not alleged facts establishing that Defendants Bergh and McBurney were

personally involved in the activity which forms the basis of his claim.  The only roles that

Defendants Bergh and McBurney had in this action involve the denial of administrative grievances

or the failure to act.  Defendants Bergh and McBurney cannot be liable for such conduct under §

1983.  Shehee v. Luttrell, 199 F.3d 295, 300 (6th Cir. 1999), cert. denied, 530 U.S. 1264, 120 S. Ct.

2724 (2000).  Accordingly, the Court concludes that Plaintiff’s claims against Defendants Bergh and

McBurney are properly dismissed for lack of personal involvement.

Recommended Disposition

Having conducted the review now required by the Prison Litigation Reform Act, I

recommend that Plaintiff’s complaint be dismissed for failure to state a claim pursuant to 28 U.S.C.

§§ 1915(e)(2) and 1915A(b), and 42 U.S.C. § 1997e(c).  Should this report and recommendation be

adopted, the dismissal of this action will count as a strike for purposes of 28 U.S.C. § 1915(g). 
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I further recommend that the Court find no good-faith basis for appeal within the

meaning of 28 U.S.C. § 1915(a)(3).  See McGore v. Wrigglesworth, 114 F.3d 601, 611 (6th Cir.

1997). 

 /s/ Timothy P. Greeley                                       
TIMOTHY P. GREELEY
UNITED STATES MAGISTRATE JUDGE

Dated:   April 10, 2008

NOTICE TO PARTIES

Any objections to this Report and Recommendation must be filed and served within ten days of
service of this notice on you.  28 U.S.C. § 636(b)(1)(C); FED. R. CIV. P. 72(b).  All objections and
responses to objections are governed by W.D. Mich. LCivR 72.3(b).  Failure to file timely objections
may constitute a waiver of any further right of appeal.  United States v. Walters, 638 F.2d 947 (6th
Cir. 1981); see Thomas v. Arn, 474 U.S. 140 (1985).
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