
UNITED STATES OF AMERICA
UNITED STATES DISTRICT COURT

FOR THE WESTERN DISTRICT OF MICHIGAN
NORTHERN DIVISION

            

DEMARCUS ROWE #415009
and EVERETT COX #235218,

Plaintiff, Case No. 2:08-cv-31

v. Honorable R. Allan Edgar

D. BERGH, et al.,

Defendants.
____________________________________/

REPORT AND RECOMMENDATION

This is a civil rights action brought by two state prisoners pursuant to 42 U.S.C.

§ 1983.  The Court has granted Plaintiffs leave to proceed in forma pauperis, and Plaintiffs have paid

the initial partial filing fee.  Under the Prison Litigation Reform Act, PUB. L. NO. 104-134, 110 STAT.

1321 (1996), the Court is required to dismiss any prisoner action brought under federal law if the

complaint is frivolous, malicious, fails to state a claim upon which relief can be granted, or seeks

monetary relief from a defendant immune from such relief.  28 U.S.C. §§ 1915(e)(2), 1915A; 42

U.S.C. § 1997e(c).  The Court must read Plaintiffs’ pro se complaint indulgently, see Haines v.

Kerner, 404 U.S. 519, 520 (1972), and accept Plaintiffs’ allegations as true, unless they are clearly

irrational or wholly incredible.  Denton v. Hernandez, 504 U.S. 25, 33 (1992). Applying these

standards, I recommend that Plaintiffs’ complaint be dismissed for failure to state a claim.
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Discussion

I.  Factual allegations

Plaintiffs Demarcus Rowe and Everett Cox, inmates at the Alger Maximum

Correctional Facility (LMF), filed this pro se civil rights action pursuant to 42 U.S.C. § 1983 against

Defendants Warden D. Bergh, Resident Unit Officer Unknown Flury, Sergeant Unknown Rankin,

Assistant Resident Unit Supervisor Unknown Carberry, Resident Unit Manager Unknown

McBurney, Resident Unit Officer K. Johnson, Lieutenant Unknown Harris, Inspector Unknown

Corterez, Sergeant Unknown O’Dell, and Corrections Officer Unknown Warzak.  

Plaintiffs allege that on November 21, 2007, Defendants Flury and Johnson accused

Plaintiff Cox of concealing contraband on his body and placed him in his cell.  However, they did

not discover any contraband.  Defendant Flury later turned the water off in Plaintiff Cox’s cell and

told him that he was not getting his lunch.  Plaintiff Rowe observed Defendant Flury’s conduct and

asked to see the shift commander, to which Defendant Flury responded by writing him a false

misconduct ticket.  Defendant Harris subsequently came onto the unit and spoke to all of the

prisoners who had been denied food, but took no corrective action.  Plaintiffs wrote grievances to

Defendants Corterez and Bergh, who never responded.  In addition, complaints were made to

Defendants Carberry and McBurney, who failed to take corrective action.

On December 7, 2007, Defendant Flury came into work and refused to give Plaintiff

Rowe his breakfast and lunch.  Plaintiff filed grievances which were reviewed by Defendants Rankin

and O’Dell, who took no corrective action.  In addition, Plaintiffs allege that on December 12, 2007,

Defendant Flury went into prisoners’ cells while they were at yard or on call out and destroyed

and/or took their personal property.  Plaintiff Rowe claims that after a distraction during which six
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inmates were placed in restraints, Plaintiff was missing four dial soaps and two clear soaps.  In

addition, Defendant Flury slammed inmates’ windows and cut off water.  Defendant Flury refused

to flush Plaintiff Rowe’s toilet while Plaintiff Rowe was on toilet restriction.  Plaintiff Rowe states

that Defendant Flury refused to feed him on December 7, 2007, so he filed a grievance and spoke

with Defendants Rankin, Carberry and McBurney, who indicated that they would “check it out.”

However, due to prior grievances by Plaintiffs Rowe and Cox, they refused to take any corrective

action.  Plaintiffs fail to specify the relief being sought in this case. 

II.  Failure to state a claim

A complaint fails to state a claim upon which relief can be granted when it is clear

that no relief could be granted under any set of facts that could be proved consistent with the

allegations of the complaint.  Jones v. City of Carlisle, 3 F.3d 945, 947 (6th Cir. 1993).  To state a

claim under 42 U.S.C. § 1983, a plaintiff must allege the violation of a right secured by the federal

Constitution or laws and must show that the deprivation was committed by a person acting under

color of state law.  West v. Atkins, 487 U.S. 42, 48 (1988); Street v. Corr. Corp. of Am., 102 F.3d

810, 814 (6th Cir. 1996).  Because § 1983 is a method for vindicating federal rights, not a source of

substantive rights itself, the first step in an action under § 1983 is to identify the specific

constitutional right allegedly infringed.  Albright v. Oliver, 510 U.S. 266, 271 (1994). 

Initially, the undersigned notes that Plaintiffs appear to be claiming that Defendants’

conduct violated their rights under the Eighth Amendment.  The Eighth Amendment imposes a

constitutional limitation on the power of the states to punish those convicted of crimes.  Punishment

may not be “barbarous” nor may it contravene society’s “evolving standards of decency.”  Rhodes

v. Chapman, 452 U.S. 337, 346 (1981).  The Amendment, therefore, prohibits conduct by prison
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officials that involves the “unnecessary and wanton infliction of pain.”  Ivey v. Wilson, 832 F.2d 950,

954 (6th Cir. 1987) (per curiam) (quoting Rhodes, 452 U.S. at 346).  The deprivation alleged must

result in the denial of the “minimal civilized measure of life’s necessities.” Rhodes, 452 U.S. at 347;

see also Wilson v. Yaklich, 148 F.3d 596, 600-601 (6th Cir. 1998).  The Eighth Amendment is only

concerned with “deprivations of essential food, medical care, or sanitation” or “other conditions

intolerable for prison confinement.”  Rhodes, 452 U.S. at 348 (citation omitted).  Moreover, “Not

every unpleasant experience a prisoner might endure while incarcerated constitutes cruel and unusual

punishment within the meaning of the Eighth Amendment.”  Ivey, 832 F.2d at 954. 

Only those deprivations denying “the minimal civilized measure of life’s necessities”

are sufficiently grave for an Eighth Amendment claim.  Hudson v. McMillian, 503 U.S. 1, 8-9

(1992).  A prisoner must allege that he has suffered or is threatened with suffering actual harm as

a result of defendants’ acts or omission before he can make a claim with an arguable basis in Eighth

Amendment jurisprudence.  Wilson v. Yaklich, 148 F.3d 596, 598 (6th Cir. 1998).  In this case,

Plaintiffs claim that Defendant Flury denied them meals on three separate occasions and that other

Defendants failed to intervene.  Plaintiffs fail to allege that they suffered any actual harm as a result

of Defendants’ conduct.  Such allegations do not rise the level of an Eighth Amendment violation.

Therefore, the undersigned recommends dismissal of Plaintiffs’ Eighth Amendment claims. 

Plaintiffs also claim that Defendants’ conduct was motivated by a desire to retaliate

against them for their use of the grievance system.  Retaliation based upon a prisoner’s exercise of

his or her constitutional rights violates the Constitution.  See Thaddeus-X v. Blatter, 175 F.3d 378,

394 (6th Cir.1999) (en banc).  In order to set forth a First Amendment retaliation claim, a plaintiff

must establish that:  (1) he was engaged in protected conduct; (2) an adverse action was taken against
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him that would deter a person of ordinary firmness from engaging in that conduct; and (3) the

adverse action was motivated, at least in part, by the protected conduct.  Thaddeus-X, 175 F.3d at

394.  Moreover, a plaintiff must be able to prove that the exercise of the protected right was a

substantial or motivating factor in the defendant’s alleged retaliatory conduct.  See Smith v.

Campbell, 250 F.3d 1032, 1037 (6th Cir. 2001) (citing Mount Healthy City Sch. Dist. Bd. of Educ.

v. Doyle, 429 U.S. 274, 287 (1977)). 

It is well recognized that “retaliation” is easy to allege and that it can seldom be

demonstrated by direct evidence.  See Murphy v. Lane, 833 F.2d 106, 108 (7th Cir. 1987); Vega v.

DeRobertis, 598 F. Supp. 501, 506 (N.D. Ill. 1984), aff’d, 774 F.2d 1167 (7th Cir. 1985).  “Merely

alleging the ultimate fact of retaliation is insufficient.”  Murphy, 833 F.2d at 108.  Conclusory

allegations of retaliatory motive “with no concrete and relevant particulars” fail to raise a genuine

issue of fact for trial.  Salstrom v. Sumner, No. 91-15689, 1992 WL 72881, at *1 (9th Cir. April 10,

1992); see also Birdo v. Lewis, No. 95-5693, 1996 WL 132148, at *1 (6th Cir. March 21, 1996);

Fields v. Powell, No. 94-1674, 1995 WL 35628, at *2 (6th Cir. Jan. 30, 1995); Williams v. Bates,

No. 93-2045, 1994 WL 677670, at *3 (6th Cir. Dec. 2, 1994).  Plaintiffs merely allege the ultimate

fact of retaliation in this action.  They have alleged no facts to support their conclusion that

Defendants’ conduct was motivated by the fact that Plaintiffs had filed grievances against them.

Accordingly, their speculative allegation fails to state a claim. 

Moreover, to the extent that Plaintiffs claim they were subjected to false misconduct

tickets, these claims are barred by Heck v. Humphrey, 512 U.S. 477, 486-87 (1994).  The Supreme

Court has held that a claim for equitable relief and monetary damages that necessarily implies the

invalidity of the punishment imposed, is not cognizable under § 1983 until the conviction has been
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overturned.  Edwards v. Balisok, 520 U.S. 641, 648 (1997) (addressing allegations of deceit and bias

on the part of the decisionmaker in a misconduct hearing).  The Court relied upon Heck v.

Humphrey, 512 U.S. 477, 486-87 (1994), which held that “in order to recover damages for allegedly

unconstitutional conviction or imprisonment, or for other harm caused by actions whose

unlawfulness would render a conviction or sentence invalid, a § 1983 plaintiff must prove that the

conviction or sentence has been [overturned].”  Edwards, 520 U.S. at 646 (emphasis in original).

As the Supreme Court recently has stated, “[t]hese cases, taken together, indicate that a state

prisoner’s § 1983 action is barred (absent prior invalidation) – no matter the relief sought (damages

or equitable relief), no matter the target of the prisoner’s suit (state conduct leading to conviction or

internal prison proceedings) – if success in that action would necessarily demonstrate the invalidity

of confinement or its duration.”  Wilkinson v. Dotson, 125 S. Ct. 1242, 1248 (2005).  Thus, where

a prisoner’s claim of unfair procedures in a disciplinary hearing necessarily implies the invalidity of

the deprivation of good-time credits, his claim is not cognizable under § 1983.  Id.; see also Bailey

v. McCoy, No. 98-1746, 1999 WL 777351, at *2 (6th Cir. Sept. 21, 1999) (collecting Sixth Circuit

decisions applying Edwards to procedural due process challenges), cert. denied, 122 S. Ct. 1795

(2002).  See also Muhammad v. Close, 540 U.S. 749 (2004) (holding that the Heck-Edwards bar

applies to prison misconduct challenges only when good-time credits are implicated).

In Muhammad v. Close, 540 U.S. 749 (2004), the Supreme Court clarified that

Edwards requires the favorable termination of a disciplinary proceeding before a civil rights action

may be filed only in cases where the duration of the prisoner’s sentence is affected.  See Johnson v.

Coolman, No. 03-1909, 2004 WL 1367271, at *1 (6th Cir. June 15, 2004).  In other words, Edwards

still applies where a plaintiff has lost good time as the result of the misconduct conviction.  Under
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Michigan law, a prisoner loses good time credits for the month of his major misconduct disciplinary

conviction.  See MICH. COMP. LAWS § 800.33.  In addition, the warden may order forfeiture of

previously accumulated credits in cases.  Id.  Plaintiffs do not assert that they did not forfeit good

time credit for the month of their convictions.  Accordingly, Plaintiffs’ claims remain noncognizable

under § 1983 because a ruling on the claims would, if established, necessarily imply the invalidity

of the disciplinary convictions.  See  Shavers v. Stapleton, No. 03-2210, 2004 WL 1303359, at *1

(6th Cir. June 9, 2004). 

Finally, Plaintiffs’ due process claims regarding the alleged destruction and loss of

personal property are barred by the doctrine of Parratt v. Taylor, 451 U.S. 527 (1981), overruled in

part by Daniels v. Williams, 474 U.S. 327 (1986).  Under Parratt, a person deprived of property by

a “random and unauthorized act” of a state employee has no federal due-process claim unless the

state fails to afford an adequate post-deprivation remedy.  If an adequate post-deprivation remedy

exists, the deprivation, although real, is not “without due process of law.”  Parratt, 451 U.S. at 537.

This rule applies to both negligent and intentional deprivation of property, as long as the deprivation

was not done pursuant to an established state procedure.  See Hudson v. Palmer, 468 U.S. 517, 530-

36 (1984); Mitchell v. Fankhauser, 375 F.3d 477, 483-84 (6th Cir. 2004).  Because Plaintiffs’ claims

are premised upon allegedly unauthorized negligent acts of a state official, they must plead and prove

the inadequacy of state post-deprivation remedies.  See Copeland v. Machulis, 57 F.3d 476, 479-480

(6th Cir. 1995); Gibbs v. Hopkins, 10 F.3d 373, 378 (6th Cir. 1993).  Under settled Sixth Circuit

authority, a prisoner’s failure to sustain this burden requires dismissal of his § 1983 due-process

action.  See Brooks v. Dutton, 751 F.2d 197 (6th Cir. 1985). 
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Plaintiffs have not sustained their burden in this case.  Plaintiffs have not alleged that

state post-deprivation remedies are inadequate.  Moreover, numerous state post-deprivation remedies

are available to them.  First, a prisoner who incurs a loss through no fault of his own may petition

the institution’s Prisoner Benefit Fund for compensation.  MICH. DEP’T OF CORR., Policy Directive

04.07.112 ¶ II(B) (effective Sept. 24, 1998).  Aggrieved prisoners may also submit claims for

property loss of less than $1,000 to the State Administrative Board.  MICH. COMP. LAWS § 600.6419;

Policy Directive, 04.07.112 ¶ II(B).  Alternatively, Michigan law authorizes actions in the Court of

Claims asserting tort or contract claims “against the state and any of its departments, commissions,

boards, institutions, arms, or agencies.”  MICH. COMP. LAWS § 600.6419(1)(a); see Green v. State

Corrections Dep’t, 192 N.W.2d 491 (Mich. 1971) (state liable for tortuous injury sustained by a

sentenced convict at the Detroit House of Correction).  The Sixth Circuit has specifically held that

Michigan provides adequate post-deprivation remedies for deprivation of property.  See Copeland,

57 F.3d at 480.  Plaintiffs do not allege any reason why a state-court action would not afford them

complete relief for the deprivation, either negligent or intentional, of their personal property.

Accordingly, Plaintiffs’ complaint will be dismissed.

Recommended Disposition

Having conducted the review now required by the Prison Litigation Reform Act, I

recommend that Plaintiff’s complaint be dismissed for failure to state a claim pursuant to 28 U.S.C.

§§ 1915(e)(2) and 1915A(b), and 42 U.S.C. § 1997e(c).  Should this report and recommendation be

adopted, the dismissal of this action will count as a strike for purposes of 28 U.S.C. § 1915(g). 
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I further recommend that the Court find no good-faith basis for appeal within the

meaning of 28 U.S.C. § 1915(a)(3).  See McGore v. Wrigglesworth, 114 F.3d 601, 611 (6th Cir.

1997). 

 /s/ Timothy P. Greeley                                       
TIMOTHY P. GREELEY
UNITED STATES MAGISTRATE JUDGE

Dated:   April 22, 2008

NOTICE TO PARTIES

Any objections to this Report and Recommendation must be filed and served within ten days of
service of this notice on you.  28 U.S.C. § 636(b)(1)(C); FED. R. CIV. P. 72(b).  All objections and
responses to objections are governed by W.D. Mich. LCivR 72.3(b).  Failure to file timely objections
may constitute a waiver of any further right of appeal.  United States v. Walters, 638 F.2d 947 (6th
Cir. 1981); see Thomas v. Arn, 474 U.S. 140 (1985).
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