
UNITED STATES OF AMERICA
UNITED STATES DISTRICT COURT

FOR THE WESTERN DISTRICT OF MICHIGAN
NORTHERN DIVISION

            

KELVIN M. MCCRAY #212930,

Plaintiff, Case No. 2:08-cv-157

v. Honorable R. Allan Edgar

UNKNOWN SCHULTZ,

Defendant.
____________________________________/

REPORT AND RECOMMENDATION

This is a civil rights action brought by a state prisoner pursuant to 42 U.S.C. § 1983.

The Court has granted Plaintiff leave to proceed in forma pauperis, and Plaintiff has paid the initial

partial filing fee.  Under the Prison Litigation Reform Act, PUB. L. NO. 104-134, 110 STAT. 1321

(1996), the Court is required to dismiss any prisoner action brought under federal law if the

complaint is frivolous, malicious, fails to state a claim upon which relief can be granted, or seeks

monetary relief from a defendant immune from such relief.  28 U.S.C. §§ 1915(e)(2), 1915A; 42

U.S.C. § 1997e(c).  The Court must read Plaintiff’s pro se complaint indulgently, see Haines v.

Kerner, 404 U.S. 519, 520 (1972), and accept Plaintiff’s allegations as true, unless they are clearly

irrational or wholly incredible.  Denton v. Hernandez, 504 U.S. 25, 33 (1992). Applying these

standards, I recommend that Plaintiff’s complaint be dismissed for failure to state a claim.
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Discussion

I.  Factual allegations

Plaintiff Kelvin M. McCray #212930, an inmate at the Saginaw Correctional Facility,

filed this pro se civil rights action pursuant to 42 U.S.C. § 1983 against Defendant Unknown

Schultz.  Plaintiff alleges in his complaint that on July 25, 2007, while he was confined at the

Newberry Correctional Facility, he received a letter in the mail from his mother, Faye Green, which

contained a $200.00 money order.  The money order was processed by the business office and

deposited in Plaintiff’s account.  However, Plaintiff was later notified that a notice of intent had been

issued indicating that the money was from an unidentified source.  An administrative hearing was

held on August 2, 2007, by Defendant Schultz.  At the hearing, Defendant Schultz concluded that

the person identified on the money order as the sender was not actually the sender, based on

handwriting analysis.  Defendant Schultz further stated that the money would be forfeited and placed

in the Prisoner Benefit Fund pursuant to Policy Directive 04.02.105 ¶ N.  

On August 7, 2007, Plaintiff wrote a grievance complaining that the taking violated

his constitutional rights.  On August 9, 2007, Assistant Deputy Warden Sprader interviewed Plaintiff

on the grievance and found that the money order was properly forfeited.  On November 6, 2007,

Plaintiff filed a step III grievance, which was also denied.  Plaintiff seeks compensatory and punitive

damages, as well as injunctive relief.

II.  Failure to state a claim

A complaint fails to state a claim upon which relief can be granted when it is clear

that no relief could be granted under any set of facts that could be proved consistent with the

allegations of the complaint.  Jones v. City of Carlisle, 3 F.3d 945, 947 (6th Cir. 1993).  To state a

claim under 42 U.S.C. § 1983, a plaintiff must allege the violation of a right secured by the federal
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Constitution or laws and must show that the deprivation was committed by a person acting under

color of state law.  West v. Atkins, 487 U.S. 42, 48 (1988); Street v. Corr. Corp. of Am., 102 F.3d

810, 814 (6th Cir. 1996).  Because § 1983 is a method for vindicating federal rights, not a source of

substantive rights itself, the first step in an action under § 1983 is to identify the specific

constitutional right allegedly infringed.  Albright v. Oliver, 510 U.S. 266, 271 (1994). 

Plaintiff claims that Defendant Schultz improperly deprived him of his $200.00

money order.  However, Plaintiff concedes that he received a hearing.  In the step II grievance

response, which is attached as an exhibit to Plaintiff’s complaint, respondent Warden Barry D. Davis

stated:

The Hearing Officer found that your mother’s street number was
absent from the address on the [money order].  Also, the name was
not signed, but was simply printed, as Inspector Schultz analyzed
concluded, in writing matching that of an ex-employee with whom
you had a relationship. 

(See September 6, 2007, Step II response to Grievance NCF 0708-0-0721-01c.) 

Plaintiff’s complaint, as well as the attached documents, establish that if Plaintiff had

a right implicating the due process protections of the Constitution, Plaintiff received due process of

law.  In all cases where a person stands to be deprived of his life, liberty or property, he is entitled

to due process of law.  This due process of law gives the person the opportunity to convince an

unbiased decision maker that, for example, he has been wrongly or falsely accused or that the

evidence against him is false.  Zinermon v. Burch, 494 U.S. 113, 127-28, 110 S. Ct. 975, 984 (1990).

The Due Process Clause does not guarantee that the procedure will produce a correct decision.  “It

must be remembered that even if a state decision does deprive an individual of life, [liberty], or

property, and even if that decision is erroneous, it does not necessarily follow that the decision

violated that individual’s right to due process.”  Martinez v. California, 444 U.S. 277, 284, n.9, 100
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S. Ct. 553, 558, n. 9 (1980).  “[T]he deprivation by state action of a constitutionally protected interest

in ‘life, liberty or property’ is not in itself unconstitutional; what is unconstitutional is the deprivation

of such an interest without due process of law.”  Zinermon, 494 U.S. at 125, 110 S. Ct. at 983 (1990)

(emphasis in original).  Further, an inmate has no right to counsel in disciplinary proceedings.  Wolff

v. McDonnell, 418 U.S. 539, 569-70, 94 S. Ct. 2963, 2981 (1974); Franklin v. Aycock, 795 F.2d

1253, 1263 (6th Cir. 1986).  As noted above, Plaintiff received a hearing prior to the deprivation of

his money order.  Therefore, Plaintiff’s complaint is properly dismissed.  

Recommended Disposition

Having conducted the review now required by the Prison Litigation Reform Act, I

recommend that Plaintiff’s complaint be dismissed for failure to state a claim pursuant to 28 U.S.C.

§§ 1915(e)(2) and 1915A(b), and 42 U.S.C. § 1997e(c).  Should this report and recommendation be

adopted, the dismissal of this action will count as a strike for purposes of 28 U.S.C. § 1915(g). 

I further recommend that the Court find no good-faith basis for appeal within the

meaning of 28 U.S.C. § 1915(a)(3).  See McGore v. Wrigglesworth, 114 F.3d 601, 611 (6th Cir.

1997). 

 /s/ Timothy P. Greeley                                       
TIMOTHY P. GREELEY
UNITED STATES MAGISTRATE JUDGE

Dated:   August 7, 2008

NOTICE TO PARTIES

Any objections to this Report and Recommendation must be filed and served within ten days of
service of this notice on you.  28 U.S.C. § 636(b)(1)(C); FED. R. CIV. P. 72(b).  All objections and
responses to objections are governed by W.D. Mich. LCivR 72.3(b).  Failure to file timely objections
may constitute a waiver of any further right of appeal.  United States v. Walters, 638 F.2d 947 (6th
Cir. 1981); see Thomas v. Arn, 474 U.S. 140 (1985).
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