
UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF MICHIGAN

NORTHERN DIVISION
______

BRYAN CARY,  

Plaintiff, Case No. 2:16-CV-29
v. Honorable Paul L. Maloney

ROBERT NAPEL, et al.,   

Defendants.
____________________________________/

REPORT AND RECOMMENDATION

Plaintiff, Bryan Cary, an inmate currently confined by the Michigan Department

of Corrections (MDOC), filed this pro se civil rights action pursuant to 42 U.S.C. § 1983

alleging violations of his constitutional rights. ECF No. 1. After screening, Plaintiff sues

Defendants Napel, Alexander, Huss, Niemisto, Robare, Contrares, Schroderus, Caron, and

Unknown Parties ##1-6. ECF No. 1, 13, 14.  Presently before this Court is Defendants’ motion

for summary judgment based on failure to exhaust administrative remedies. ECF No. 34. Plaintiff

filed a response in opposition on June 27, 2016. ECF No. 38. Plaintiff also filed a motion for

summary judgment with the Court on June 27, 2016. ECF No. 41. Plaintiff seeks compensatory

and punitive damages, as well as equitable relief. The matter is now ready for a decision.  

The following are the events in question viewed in the light most favorable to

Plaintiff. Muhammad v. Close, 379 F.3d 413, 416 (6th Cir. 2004) (citing Adams v. Metiva, 31

F.3d 375, 382 (6th Cir. 1994) (noting any direct evidence offered by Plaintiff in response to a

summary judgment motion are accepted as true)). Plaintiff asserts that while at Marquette Branch

Prison (MBP), he provided Defendants Contrares and Schroderus information about gangs,
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drugs, and weapons. PageID.3. On October 4, 2013, Defendant Contrares had another officer

issue a false misconduct ticket against Plaintiff, which resulted in Plaintiff being placed in

segregation. PageID.3. The misconduct ticket was dismissed. PageID.3  Plaintiff asserts that it

was issued as a “bully tactic” to make Plaintiff provide more information to prison officials.

PageID.3. Plaintiff did end up providing more information to prison officials, but he also filed a

grievance against Defendant Contrares. Due to Plaintiff’s grievance against him, Defendant

Contrares harassed Plaintiff by telling the other inmates that Plaintiff was an informant.

PageID.3. After this incident, one gang member (inmate Sanders) was sent to stab Plaintiff, but

Plaintiff defended himself and broke Sanders’s jaw. PageID.3. Defendant Contrares wrote a

misconduct ticket against Plaintiff for this incident, and Plaintiff was placed in segregation on

June 8, 2014. PageID.3. Plaintiff identified the gang member who attacked him, and Sanders’s

cell was searched. PageID.3.  “Shanks” were found in Sanders’s possession. PageID.3. Sanders

received a misconduct ticket.  PageID.3. Sanders wrote a note to Plaintiff that said Sanders knew

that Plaintiff told on him, and that Defendant Contrares had told him that Plaintiff was an

informant. PageID.3. 

After six months in segregation, Plaintiff was forced to return to the general

population by Defendant Niemisto. PageID.3. On November 5, 2015, Defendant Schroderus told

Plaintiff there was a “hit” on him, and that Defendant Schroderus would try and get Plaintiff

transferred as soon as possible. PageID.3. Plaintiff asked Defendants to be transferred or placed

in protection, but his requests were denied. On November 7, 2015, Plaintiff was in the yard and

was attacked by inmate Pagan. Plaintiff tried to defend himself, and then he was issued a

misconduct ticket for fighting. PageID.3. Plaintiff was found guilty and placed in segregation.
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PageID.3.

Plaintiff asserts that Unknown Parties ##1-6 used excessive force against him

when they attempted to break up the fight in the yard between Plaintiff and inmate Pagan by

using tasers, pepper spray, and physical force. Plaintiff claims that as a result of this excessive

force, he now has four holes in the middle of his neck from the tasers, burning eyes, nose, and

throat, a small cut on his left cheek, a bloody and painful nose, and pain in his thumbs and wrists.

PageID.18.  

Plaintiff found out that there was a “stab on sight” order on him, which means that

when a gang member has a chance to stab him, they must do so or else the gang member will be

stabbed by other members of their own gang. PageID.4. Plaintiff requested to be transferred, but

was denied. PageID.4. Plaintiff talked to Defendant Robare about being transferred, but she only

asked if Plaintiff was a snitch or was in a gang himself. PageID.4

Defendant Robare knew Plaintiff was a “cutter” but did not help him. PageID.4. In

June of 2014, Plaintiff told Defendants Robare and Contrares that he was going to cut himself,

and then he did, which required him to receive stitches. PageID.4. Then, on December 28, 2015,

Plaintiff told Defendant Robare that he was going to cut himself, and then he purposely did cut

his arm so that he needed nineteen stitches. PageID.4. On January 6, 2016, Plaintiff told

Defendant Robare that he was going to cut himself before he did so, but Defendant Robare said

“whatever.” PageID.4. Plaintiff indicates that when his mental disorders “overload,” he cuts

himself. Plaintiff asserts that Defendant Robare failed to protect him from injuring himself.

PageID.4.

Based on these occurrences, Plaintiff alleges that Defendant Contrares failed to
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protect Plaintiff when he labeled Plaintiff a snitch, thereby putting him in danger of assault by

other inmates. In addition, Plaintiff claims that Defendants Napel, Alexander, Huss, Niemisto,

Schroderus, Robare, and Caron knew of the threats against Plaintiff and failed to take any actions

to protect him, which resulted in Plaintiff being attacked on two separate occasions. Finally,

Plaintiff claims that Defendants Unknown Parties ##1-6 used excessive force against him when

breaking up a fight. Plaintiff seeks legal redress before this Court for these alleged violations.

Presently before the Court is Defendants’ motion for summary judgment, pursuant

to Fed. R. Civ. P. 56.  Summary judgment is appropriate only if the moving party establishes that

there is no genuine issue of material fact for trial and that he is entitled to judgment as a matter of

law.  Fed. R. Civ. P. 56(c); Celotex Corp. v. Catrett, 477 U.S. 317, 322-323 (1986).  If the

movant carries the burden of showing there is an absence of evidence to support a claim or

defense, then the party opposing the motion must demonstrate by affidavits, depositions, answers

to interrogatories, and admissions on file, that there is a genuine issue of material fact for trial.

Celotex, 477 U.S. at 324-25.  The nonmoving party cannot rest on its pleadings but must present

“specific facts showing that there is a genuine issue for trial.”  Id. at 324 (quoting Fed. R. Civ. P.

56(e)).  The evidence must be viewed in the light most favorable to the nonmoving party. 

Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 251-52 (1986).  Thus, any direct evidence offered

by the plaintiff in response to a summary judgment motion must be accepted as true. 

Muhammad, 379 F.3d at 416 (citing Adams, 31 F.3d at 382).  However, a mere scintilla of

evidence in support of the nonmovant’s position will be insufficient.  Anderson, 477 U.S. at 251-

52.  Notably, “[w]hen opposing parties tell two different stories, one of which is blatantly

contradicted by the record, so that no reasonable jury could believe it, a court could not adopt
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that version of the facts for the purposes of ruling on a motion for summary judgment.”  Scott v.

Harris, 550 U.S. 372, 380 (2007). Ultimately, the court must determine whether there is

sufficient “evidence on which the jury could reasonably find for the plaintiff.”  Anderson, 477

U.S. at 252; see also Leahy v. Trans Jones, Inc., 996 F.2d 136, 139 (6th Cir. 1993) (single

affidavit, in presence of other evidence to the contrary, failed to present genuine issue of fact); cf.

Moore, Owen, Thomas & Co. v. Coffey, 992 F.2d 1439, 1448 (6th Cir. 1993) (single affidavit

concerning state of mind created factual issue).

Plaintiff raises claims of excessive force and failure to protect against Defendants.

Defendants contend, however, that Plaintiff’s claims should be dismissed because he failed to

exhaust his administrative remedies. Pursuant to 42 U.S.C. § 1997e(a), a prisoner bringing an

action under 42 U.S.C. § 1983 must exhaust his available administrative remedies. A prisoner

must exhaust available administrative remedies, even if the prisoner may not be able to obtain the

specific type of relief he seeks in the state administrative process.  See Porter v. Nussle, 534 U.S.

516, 520 (2002); Booth v. Churner, 532 U.S. 731, 741 (2001); Freeman v. Francis, 196 F.3d

641, 643 (6th Cir. 1999).  In order to exhaust administrative remedies, prisoners must complete

the administrative review process in accordance with the deadlines and other applicable

procedural rules.  Jones v. Bock, 549 U.S. 199, 217-19 (2007); Woodford v. Ngo, 548 U.S. 81,

90-91 (2006).  

The Supreme Court held in Woodford that the PLRA exhaustion requirement

requires “proper exhaustion.”  “Proper exhaustion” means that the plaintiff complied with the

administrative agency’s deadlines and “critical procedural rules,” such as time limits for filing

grievances.  Woodford, 548 U.S. at 90-95. Therefore, following Woodford, if a plaintiff’s
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grievance was not filed in a timely manner pursuant to the state’s administrative rules, the

plaintiff has not properly exhausted his administrative remedies and the claim is barred.  A

prisoner’s failure to exhaust his administrative remedies is an affirmative defense for which 

Defendants have the burden to plead and prove.  Jones, 549 U.S. at 212-216.  

MDOC Policy Directive 03.02.130 (effective July 9, 2007), sets forth the

applicable grievance procedures for prisoners in MDOC custody at the time relevant to this

complaint.  Inmates must first attempt to resolve a problem orally within two business days of

becoming aware of the grievable issue, unless prevented by circumstances beyond his or her

control ECF No. 35-2 at ¶ P.  If oral resolution is unsuccessful, the inmate may proceed to Step I

of the grievance process and submit a completed grievance form within five business days of the

attempted oral resolution.  Id. at ¶¶ P, V.  The Policy Directive also provides the following

directions for completing grievance forms: “The issues should be stated briefly but concisely. 

Information provided is to be limited to the facts involving the issue being grieved (i.e., who,

what, when, where, why, how).  Dates, times, places, and names of all those involved in the issue

being grieved are to be included.”  Id. at ¶ R (emphasis in original).  The inmate submits the

grievance to a designated grievance coordinator, who assigns it to a respondent.  Id. at ¶ V.  

If the inmate is dissatisfied with the Step I response, or does not receive a timely

response, he may appeal to Step II by obtaining an appeal form within ten business days of the

response, or if no response was received, within ten days after the response was due.  Id. at ¶¶ T,

BB.  The respondent at Step II is designated by the policy, e.g., the regional health administrator

for a medical care grievances.  Id. at ¶ DD.  If the inmate is still dissatisfied with the Step II

response, or does not receive a timely Step II response, he may appeal to Step III using the same
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appeal form.   Id. at ¶¶ T, FF.  The Step III form shall be sent within ten business days after

receiving the Step II response, or if no Step II response was received, within ten business days

after the date the Step II response was due.  Id. at ¶ T, FF.  The Grievance and Appeals Section is

the respondent for Step III grievances on behalf of the MDOC director.  Id. at ¶ GG.   “The total

grievance process from the point of filing a Step I grievance to providing a Step III response shall

generally be completed within 120 calendar days unless an extension has been approved . . . .” 

Id. at ¶ S.

Since being incarcerated, Plaintiff has filed several grievances. See ECF No. 35-3,

35-4, 35-5 (MDOC Prisoner Step III Grievance Report and Grievances). From the date Plaintiff’s

first claim arose (around October 4, 2013) until the date he filed this lawsuit (February 4, 2016),

Plaintiff filed sixty-five Step I grievances. PageID.150-153; ECF No. 35-3, 35-4, 35-5.  Each one

of the sixty-five Step I grievances was appealed through Step III. Id. As a result, the Court has

reviewed these grievances only to determine whether they raise the claims Plaintiff has alleged in

this action against Defendants. 

Out of these sixty-five grievances, only two touched on Plaintiff’s claims of either

failure to protect or excessive force against the remaining Defendants.1 The two applicable

grievances are MBP-15-04-0558-03b (PageID.223) and MBP-14-10-1791-28b (PageID.301).2 

1The large majority of Plaintiff’s grievances dealt with medical care, food trays, the law library, and
discrepancies with his personal money account. 

2While Plaintiff raises the “snitch” claim against Defendant Contrares in one other grievance (MBP-14-06-
1087-28a, PageID.401), this grievance does not apply to Plaintiff’s present claim against Defendant Contrares. This
is because, in Plaintiff’s complaint, he states that Defendant Contrares, at an unknown time, told the other prisoners
Plaintiff was a snitch, which caused another prisoner to attack Plaintiff. Based on this attack, Plaintiff was placed in
segregation on June 8, 2014. PageID.3 Given this time line, the Court can infer that Defendant Contrares had to have
called Plaintiff a snitch on or before June 8, 2014. Therefore, because grievance 28a says that Defendant Contrares
called Plaintiff a snitch on June 9 and June 17, 2014, this grievance cannot apply to Plaintiff’s present claim against
Defendant Contrares. PageID.401. In addition, while grievance 03b has the “date of incident” being April 3, 2015, it
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These grievances both reference Plaintiff’s present failure to protect claim against Defendant

Contrares. Specifically, the grievances state that starting sometime in 2013, Defendant Contrares

put Plaintiff’s life in danger when he told the other prisoners that Plaintiff was a snitch. This

claim is sufficient to overcome Defendant Contrares’s motion for summary judgment based on

failure to exhaust. As a result, the undersigned recommends that Plaintiff’s Eighth Amendment

failure to protect claim against Defendant Contrares remain outstanding. 

With regard to Defendants Napel, Alexander, Huss, Niemisto, Robare,

Schroderus, Caron, and Unknown Parties ##1-6, Plaintiff failed to file any grievances against

these Defendants pertaining to the issues of excessive force or failure to protect.  As a result, the

undersigned recommends that these Defendants be dismissed from this action. 

Nonetheless, Plaintiff argues in his motion for summary judgment that Defendants

prevented him from exhausting his administrative remedies, and therefore his claims against all

Defendants should be permitted to proceed. PageID.479-480. Specifically, he argues that his

grievances were wrongly denied or rejected, and that Defendant Caron failed to provide Plaintiff

with appeal papers. PageID.479-480. Notably, however, Plaintiff does not argue that he filed

more grievances than Defendants provided with their motion, or that those potentially unfiled

grievances raised his present claims against Defendants. As a result, this argument does not

demonstrate that Plaintiff exhausted his claims against Defendants Napel, Alexander, Huss,

Niemisto, Robare, Schroderus, Caron, and Unknown Parties ##1-6. 

states in the substance of the grievance that the “snitch” and “failure to protect” issues had been ongoing for a year

and a half (which means Plaintiff is saying that Defendant Contrares called Plaintiff a snitch around October of
2013). PageID.223. As a result, this grievance applies to the present case because it fits the time line that Plaintiff set
forth in his complaint for when Defendant Contrares labeled Plaintiff a snitch. 
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In light of the foregoing, the undersigned recommends that Defendants’ Motion

for Summary Judgment (ECF No. 34) be GRANTED in part and DENIED in part. It is

recommended that any and all claims as to Defendants Napel, Alexander, Huss, Niemisto,

Robare, Schroderus, Caron, and Unknown Parties ##1-6 be DISMISSED WITH PREJUDICE,

and that Plaintiff’s single claim against Defendant Contrares (for failure to protect Plaintiff from

harm when he told the other prisoners that Plaintiff was a snitch) remain outstanding. Moreover,

it is recommended that Plaintiff’s Motion for Summary Judgment (ECF No. 40) be DENIED. 

NOTICE TO PARTIES:  Objections to this Report and Recommendation must be

served on opposing parties and filed with the Clerk of the Court within fourteen (14) days of

receipt of this Report and Recommendation.  28 U.S.C. § 636(b)(1); FED. R. CIV. P. 72(b); W.D.

MICH. LCIVR 72.3(b).  Failure to file timely objections constitutes a waiver of any further right to

appeal. United States v. Walters, 638 F.2d 947 (6th Cir. 1981).  See also Thomas v. Arn, 474 U.S.

140 (1985).

Dated:    7/8/2016                        /s/ Timothy P. Greeley                   
TIMOTHY P. GREELEY
UNITED STATES MAGISTRATE JUDGE 
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