
UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION

BRYAN CARY, #269436, )
Plaintiff, )

) No. 2:16-cv-29
-v- )

) HONORABLE PAUL L. MALONEY
ROBERT NAPEL, et al., )

Defendants. )
____________________________________)

ORDER ADOPTING REPORT AND RECOMMENDATION, GRANTING IN PART
DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT, AND DENYING

PLAINTIFF’S MOTION FOR SUMMARY JUDGMENT

Plaintiff Bryan Cary filed a civil rights complaint against multiple named and unnamed individuals

associated with the Michigan Department of Corrections.  A motion for summary judgment for failure to

exhaust grievances was filed on behalf of the eight Defendants (Named Defendants) who have made an

appearance.1  (ECF Nos. 34 and 35.)  In addition to a response, Cary filed his own motion for summary

judgment (ECF Nos. 40 and 41), arguing that if any of his grievances were not exhausted, it was because

Defendants prevented him from doing so.  The magistrate judge issued a report (ECF No. 49)

recommending Named Defendants’ motion be granted in part and denied in part and that Cary’s motion

be denied.  Cary filed objections.  (ECF No. 51.)  Named Defendants did not file any objections.  

After being served with a report and recommendation (R&R) issued by a magistrate judge, a party

has fourteen days to file written objections to the proposed findings and recommendations.  28 U.S.C. §

636(b)(1); Fed. R. Civ. P. 72(b).  A district court judge reviews de novo the portions of the R&R to which

1The motion was filed on behalf of Defendants Robert Napel, James Alexander, Erica Huss,
Kenneth Niemisto, Amy Robare, Jeffrey Contreras, Matthew Schroderus, and Glenn Caron.  
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objections have been filed.  28 U.S.C. § 636(b)(1); Fed. R. Civ. P. 72(b).  Only those objections that are

specific are entitled to a de novo review under the statute.  Mira v. Marshall, 806 F.2d 636, 637 (6th Cir.

1986) (per curiam) (holding the district court need not provide de novo review where the objections are

frivolous, conclusive or too general because the burden is on the parties to “pinpoint those portions of the

magistrate’s report that the district court must specifically consider”). The United States Supreme Court

has held that the statute does not “positively require[] some lesser review by the district court when no

objections are filed.”  Thomas v. Arn, 474 U.S. 140, 150 (1985).   Failure to file an objection results in

a waiver of the issue and the issue cannot be appealed.  United States v. Sullivan, 431 F.3d 976, 984

(6th Cir. 2005); see also Arn, 474 U.S. at 155 (upholding the Sixth Circuit’s practice). 

Objection 1.  In his complaint, Cary states that a gang “sent a guy” to stab him and that during the

ensuing altercation, Cary broke the guy’s jaw.  (ECF No. 1 PageID.3.)  In the R&R, the magistrate judge

identifies this “guy” as “inmate Saunders.”  (ECF No. 51 PageID.540.)  Cary objects, stating that the

individual was inmate Morgette and that the altercation occurred in front of inmate Saunders’ cell.  

The objection is OVERRULED.  Assuming, for the sake of argument only, that Cary is correct,

correction of the factual error  would not alter the outcome recommended by the magistrate judge.  The

name of the individual inmate who allegedly attempted to stab Cary is not essential to his claims or to

Cary’s ability to exhaust his grievances.  

Objection 2.  The magistrate judge concludes that Cary did not exhaust either his failure to protect

claim or his excessive force claim and recommends dismissing all of Cary’s claims, with the exception of

a single claim for failure to protect brought against Defendant Contrares.  Cary objects.  Cary insists that

Named Defendants argued only that he failed to exhaust his failure to protect claim.  Cary contends that
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the magistrate judge should not recommend dismissal of the excessive force claim. 

The objection is OVERRULED.  The excessive force claim in the complaint is brought against

unknown Defendants #1-6.  (ECF No. 1 PageID.1-2 and 18-20.)  All of the defendants, named and

unnamed, are associated with the MDOC and Cary must exhaust his administrative remedies for any claim

brought against any of the defendants.  Named Defendants argued that Cary failed to exhaust all of his

claims as to any defendant.  (E.g., ECF No. 35 PageID.163.)  With their motion, Named Defendants

submitted Cary’s grievances.  Named Defendants summarize the contents of the relevant grievances,

concluding that the grievances do not address the claims brought in the complaint.  Therefore, the record

for Cary’s exhaustion of administrative remedies is complete.  The magistrate judge reviewed all of the

grievances, and concluded that Cary had not exhausted either his failure to protect claim or his excessive

force claim.  In other words, Cary was put on notice by the motion that all of his claims were challenged

for failure to exhaust.  Cary was also put on notice by the R&R that his excessive force claims was subject

to dismissal for failure to exhaust.  Cary cannot establish prejudice from the lack of notice that his excessive

force claim was subject to dismissal. 

Objection 3.   The magistrate judge found that Cary filed approximately 65 grievances and that only

two of the grievances related to the claims brought in this lawsuit.  Cary objects.  Cary insists that he filed

more than 75 grievances, and that 3-5 address his failure to protect claim and another 2 grievances

addressed his excessive force claim.  Cary further contends that he filed other grievances and that

Defendant Caron would not provide appeals forms so those other grievances could be exhausted.  

The objection is OVERRULED.  As the magistrate judge explained, Cary has not presented

sufficient evidence to support his assertions.  The affidavit Cary filed simply stated that Caron would not
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provide Step II appeal forms when requested.  Cary did not state that the appeal forms were related to any

grievance that is relevant to this lawsuit.  Cary has implicitly conceded that the vast majority of the

grievances his has filed in recent years are unrelated to this lawsuit.  In the brief in support of his motion

(ECF No. 41 PageID.479-80) illustrates the lack of specificity.  Cary generally describes how he

attempted to grieve every complaint he has made against the MDOC and how the MDOC has rejected

most of his grievances.  The brief does not describe with any specificity the grievances that were submitted

to exhaust the claims brought in this lawsuit.  On the record before this Court, Cary has not submitted and

properly exhausted 3-5 grievance related to his failure to protect claim or the 2 grievance for his excessive

force claim.  Cary has not established that the correction of the number of grievances he filed would make

a difference to the result.

Accordingly, the R&R (ECF No. 49) is ADOPTED as the Opinion of this Court.  Defendants’

motion for summary judgment (ECF No. 34) is GRANTED IN PART and DENIED IN PART.  All

claims brought in the complaint with the exception of the failure to protect claim brought against Defendant

Contrares, as specified in the R&R, are DISMISSED WITH PREJUDICE.  Plaintiff Cary’s motion for

summary judgment (ECF No. 40) is DENIED.  IT IS SO ORDERED.

Date:    July 26, 2016    /s/ Paul L. Maloney                       
Paul L. Maloney
United States District Judge
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