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UNITED STATESDISTRICT COURT
DISTRICT OF MINNESOTA

MICHAEL O'GRADY, Civil No.: 05-2203 (JNE/JJG)
Plaintiff,

V. REPORT AND
RECOMMENDATION

ROBERT M.A. JOHNSON, DANIEL

KLINT, SYNTHIA O'GRADY, MORT

McBAIN, THOMASFINLEY, and

SCOTT CORBETT,

Defendants.

JEANNE J. GRAHAM, United States Magistrate Judge

The above-entitled matter is before the undersigned Magistrate Judge of the Didtrict Court on
numerous moations filed by the parties. This case has been referred to the undersigned for resolution of
pretrial matters pursuant to 28 U.S.C. 8 636 and D. Minn. LR 72.1.

l. INTRODUCTION

Before the Court are the following motions by various defendants. (1) Motion to Dismiss by
Defendants Finley and Corbett (Doc. No. 4); (2) Motion to Diamiss or in the Alternative for Summary
Judgment by Defendants Johnson and Klint (Doc. No. 20); (3) Motion to Dismiss by Defendant McBan
(Doc. No. 60); (4) Maotion to Dismiss or in the Alternative for Summary Judgment by Defendant Synthia
O’ Grady (Doc. No. 67); and (5) Motionto Strike by Defendants Finley and Corbett (Doc. No. 51). In
addition, Plaintiff has filed the following moations: (1) Motion for Default Judgment Againgt Defendants
Synthia O’ Grady and McBain (Doc. No. 12) and (4) Motion for Preliminary Injunction (Doc. No. 80).

For the reasons set forth herein, this Court recommends that Plantiff’s Motion for Default Judgement be
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denied. The Court recommends Plaintiff’s clams againgt Defendants McBain, Finley and Corbett be
dismissed for lack of persond jurisdiction. The Court recommends the second cause of action set forth
in the Complaint, as it relates to Defendants Johnson, Klint and Synthia O’ Grady, be dismissed for lack
of subject matter jurisdiction pursuant to the Rooker-Feldman doctrine. The Court recommendsthefirst
cause of actionset forthinthe Complaint againgt Defendants Johnson, Klint and O’ Grady be dismissed for
falureto state adamuponwhichrdief can be granted. Findly, the Court further recommends, Plantiff’s
Motion for Preliminary Injunction and Motion to Strike by Defendants Finley and Corbett be denied as
moot.

. RELEVANT FACTUAL AND PROCEDURAL BACKGROUND

Thisisapro se civil action brought by Plantiff Michad O’ Grady againgt two attorneys employed
by Anoka County, Minnesota, two attorneys employed by Marathon County, Wisconsin, and the County
Adminigrator for Marathon County, Wisconan. Flaintiff’ s ex-wife, Synthia O’ Grady isdso named asa
defendant. Plaintiff bringsthiscivil rightsaction under 42 U.S.C. § 1983 for damages and declaratory and
injunctive relief reating to dleged condtitutiond deprivations and federd and Sate law violations.

Fantiff and Defendant Synthia O’ Grady were once married, but were divorced in 1997. The
divorce decree wasissued by ajudge in Marathon County, Wisconsin. At the time of the divorce, both
Fantiff and Synthia O’ Grady lived in Wisconan.  Synthia O’ Grady and Defendant Daniel Klint were
married in July 2002, and now reside with Synthia sfour sons and daughter in Coon Rapids, Minnesota.
Pantiff is the biologicd father of the four boys. A third party that is not a party to this actions is the

biologicdl father of the girl.
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Sincethe divorce in 1997, Plantiff has been involved in numerous lega proceedings inMarathon
County and Columbia County, Wisconsn, involving child custody issues and the Plaintiff’s child support
obligations. In 1998, Marathon County, asa“red party ininterest” brought amotiontoincrease Plaintiff’s
child support obligation. InMarch2004, Plantiff sought rdlief in the form of areduction in child support.
In October 2003, Paintiff brought a motion to enforce a physica placement Order. In January 2004,
Pantff initisted a lawvauit in amdl dams court againg Synthia O’ Grady for child support, dleging
interferencewithhis summer physica custody withhis sons, and seeking child support and other damages.
In September 2004, plaintiff filed a private citizen John Doe crimina complaint agang Synthia O’ Grady
accusing her of perjury during a Wisconan child custody proceeding. 1n 2005, Plantiff sought review from
the Court of Appeds of Wisconsn on numerous issues relating to the state court child custody and child
support hearings and orders. In addition, currently pending is Plaintiff gpped of aWisconsin Circuit Court
Judge's grant of summary judgment to dl defendants (Synthia O’ Grady, the Marathon County Child
Support Agency, aMarathon County attorney and a Marathon County Child Support Agency employee)
in lawsuit commenced by Plaintiff in 2004 dleging violations of 42 U.S.C. § 1983, Condtitutional Due
Process and other federal and state laws. (Marathon County, Wisconsin Case No. 04CV 293).

Fantiff now dleges in the indant federad action that the various defendants violated his
Congtitutiond rights and various federad and state lawvs when they took actions related to plantiff’s child
custody and child support obligations ariang out of plantiff's divorce from defendant Synthia O’ Grady.
Defendants chdlenge the jurisdictiond, factua and legd bass of Plantiff’ sdams pursuant to Federal Rule

of Civil Procedure 12(b)(1), 12(b)(2), 12(b)(6) and Rule 56.
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[11. DISCUSSION
A. Moation for Default Judgment

Pantiff seeks an Order of Default Judgment againgt Defendants McBain and Synthia O’ Gradly.
Pantiff contends he served a notice of summons and copy of the complaint to McBain and Synthia
O’ Grady on September 27, 2005, and September 29, 2005, respectively, by certified mail inaccordance
with Federd Rule of Civil Procedure 4. Plaintiff hasprovided photocopiesof U.S. Postal Service “green
postcards’ bearing the resdentid address of McBain and Synthia O’ Grady and the signatures of a Sue
McBan and Synthia O’ Grady respectively. Haintiff argues that he is entitled to a judgment of default
againg these two defendants under Rule 55 because each of these defendants failed to file an answer or
responsve pleading within the dlotted twenty days.

A plantiff commencing an action in the United States Didtrict Court for the Digtrict of Minnesota
may effectively serve asummonsand complaint by two methods:. elther through personal service or through
mail service with acknowledgment. See Fed. R. Civ. P. 4(e) (service upon an individud may be effected
pursuant to Minnesota law or through persona service); Minn. R. Civ. P. 4.03 (persond service); Minn.
R. Civ. P.4.05 (acknowledged mail service).

Haintiff argues he effectively served McBainand O’ Grady through certified mail. Minn.R.Civ.P.
4.05 dlows aplaintiff to obtain persond jurisdiction over a defendant through service by mail so long as
the defendant returns the acknowledgment of service form. The Rule provides.

I nany action service may be made by mailing a copy of the summons and of the complaint (by first

classmail, postage prepaid) to the person to be served, together withtwo copies of a notice and

acknowledgment conforming to Form 22 and a return envelope, postage prepaid, addressed to

the sender. If acknowledgment of serviceis not received by the sender withinthe time defendant
isrequired by these rules to serve an answer, service shdl be ineffectud.

4
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Minn. R. Civ. P. 4.05. The advisory committee note that accompaniesthe rule providesin pertinent part:
[Minn.R.Civ.P. 4.05] makes service effective if the defendant acknowledges receipt of the
summons and complaint. ... If anacknowledgment isnot sgned and returned, the plaintiff may then
serve the summons and complaint by any other means authorized by the rules or by satute. ... The
rule retains the provision of its federal counterpart shifting the cost of persona service to a
defendant who declines to acknowledge receipt of the summons and complaint by mal. The
Committee believes this provison is an essentid part of the system for service by mail, and is
necessary to discourage defendants from unjustifiedly refusing to acknowledge receipt.

Minn.R.Civ.P. 4.05 advisory committee note (1985) (citation omitted).

Thus, by the plain language of thisrule and advisory note, Plaintiff’ s attempts to effectuate service
upon McBan and Synthia O’ Grady were ineffectud because neither defendant ever returned the
acknowledgment of serviceforms asrequired for effective service under the rule. See Coonsv. S. Paul
Companies, 486 N.W.2d 771, 774 (Minn.App.,1992). Faintiff hasfalled to present evidencethat hefully
complied with the requirements of Minnesota Rule 4.05 by mailing McBain or Synthia O’ Grady a notice
and acknowledgment of serviceand a return envel ope addressed to Plantiff. The Court findsno evidence
in the record that any such acknowledgment forms were returned by McBain or Synthia O’ Grady to the
Pantiff. Consequently, service was not effective.

In the dternative, the Court finds Defendants McBain and O’ Grady have sufficiently presented
responsive pleadings in this case negating a basis for Plaintiff’ s motion for default judgment againgt them.
Fird, there has been no entry of default under Rule 55(a) in this case, a condition precedent to the entry
of default judgement under Rule 55(b). See Johnson v. Dayton Elec. Mfg. Co., 140 F.3d 781, 784 (8"
Cir.1998) (dating that whena party hasfaled to plead or otherwise defend againg apleading listed inRule

7(a), entry of default under Rule 55(a) mugt precede grant of adefault judgment under Rule 55(b)) (internd

quotations and citations omitted). In addition, both McBain and Synthia O’ Grady appeared by counsel
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at the hearing before the undersgned on January 19, 2006, and presented objections to Plantiff’ srequest
for default judgment based upon a lack of auffident service. The Court notes Defendant McBain's
response to Plantiff’s Motion for Default was immediate withM cBain filingamemorandum in opposition
the very next day. Synthia O’ Grady’ sdid not file any writtenresponse to Flantiff’ smotion, but presented
acredible and good faith defense for her falureto answer at the scheduled hearing. Given that thereisa
“judicid preference for adjudication on the merits,” Johnson, 140 F.3d at 784 (quoting Oberstar v.
F.D.1.C., 987 F.2d 494, 504 (8th Cir.1993)), and given the fact that these defendants have subsequently
filed motionsto dismiss, to which the Plaintiff has responded, the Court shal construe McBain' s written
opposition and Synthia O’ Grady’ s oral arguments to include requests for an extenson of time to answer
or otherwise plead, and those requests shdl be granted. Accordingly, there is no bass for an entry of
default againg McBain or O’ Grady and the Court recommends Plaintiff motion be denied.

B. Personal Jurisdiction - Wisconsin Defendants

Paintiff’s Complaint names three defendantswho are resdents of Wisconsin, Defendant McBan
isthe County Adminigtrator for MarathonCounty, Wisconsin. Defendants Finley and Corbett are attorneys
who were, a dl rdevant times, employed by the Marathon County Office of Corporation Counsd. During
the course of the plaintiff’s child custody and support proceedings, these defendants represented the state
of Wisconsain, pursuant to statute, onone or more occasions. Each of the Wisconsn defendantscdamsthis
Court lacks persond jurisdiction over him, and that the clams aleged againgt him must be dismissed.

To survive a motion to dismiss for lack of persond jurisdiction, a plantiff must establish aprima
fadie case that the forum state has persond jurisdictionover the defendant. Stevensv. Redwing, 146 F.3d

538, 543 (8th Cir.1998); Bell Paper Box, Inc.v. U.S Kids, Inc., 22 F.3d 816, 818 (8th Cir.1994). To
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decide whether the plantiff has made the requisite showing, a court must view the evidenceinthe light most
favorable to the plantiff. Digi-Tel Holdings, Inc. v. Proteq Telecomms., Ltd., 89 F.3d 519, 522 (8th
Cir.1996); Dakota Indus., Inc. v. Dakota Sportswear, Inc ., 946 F.2d 1384, 1387 (8th Cir.1991).
When consdering whether persona jurisdiction exists, the court may consder matters outside the
pleadings. Stevens, 146 F.3d at 546.

The court must determine whether the exerciseof personal jurisdictionover the defendant complies
with the sate long-arm Statute and, if so, whether it comports with due process. 1d.; Moog World Trade
Corp. v. Bancomer, SA., 90 F.3d 1382, 1384 (8th Cir.1996). Minnesota'slong-arm statute, Minn.Stat.
§543.19(2004), extendsjurisdiction over defendantsto the extent dlowed by due process. Soo LineRR
Co. v. Hawker Sddeley Canada, Inc., 950 F.2d 526, 528 (8th Cir.1991); Inre Minn. AsbestosLLitig.,
552 N.W.2d 242, 246 (Minn.1996). The Court therefore need only consider whether the requirements
of due process aresatisfiedtoresolve the jurisdictiond challenges. Wessels, Arnold & Hendersonv. Nat'l
Med. Waste, Inc., 65 F.3d 1427, 1431 (8th Cir.1995); Valspar Corp. v. Lukken Color Corp., 495
N.W.2d 408, 411 (Minn.1992).

Due process dlows a court to exercise persond jurisdiction over a nonresident defendant if the
defendant has “certain minimum contacts with [the forum state] suchthat the maintenance of the suit does
not offend * tradiitiona notions of far play and substantia justice.”” Int'l Shoe Co. v. Washington, 326 U.S.
310, 316 (1945) (quoting Milliken v. Meyer, 311 U.S. 457, 463 (1940)). The defendant's contactswith
the state must be such that the defendant “should reasonably anticipate being haed into court there.”

World-Wide Volkswagen Corp. v. Woodson, 444 U.S. 286, 297 (1980). Thedefendant must act soas
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to “purposefully aval[ ] itsdf of the privilege of conducting activities within the forum State, thus invoking
the benefits and protections of itslaws.” 1d.

Hve factors determinewhether the exerciseof personal jurisdictionover adefendant comportswith
due process. See Burlington Indus., Inc. v. Maples Indus,, Inc., 97 F.3d 1100, 1102 (8th Cir.1996).
Thefactors are: (1) the nature and quality of the contactswiththe forum state; (2) the quantity of contacts
with the forum state; (3) the relation of the cause of action to the contacts; (4) the forum state'sinterest in
the litigation; and (5) the convenience of the parties. Id. Thelast two factorsare secondary. Soo LineRR,,
950 F.2d at 529.

Thethird factor distinguishesgenerd jurisdiction from specific jurisdiction. Burlington Indus., 97
F.3d a 1102. Thedefendant'smaintenanceof continuousand systematic contactswith astate may subject
it to the state's generd jurisdiction, thet is, the State may assert persond jurisdictionover the defendant in
a Uit regardless of where the cause of action arose. See Wessels, 65 F.3d at 1432 n. 4. Spedific
jurisdiction refers to the state's assertion of persond jurisdiction over a defendant in a suit that arises out
of or relates to the defendant's contacts with the sate. Seeid.

1 Nature, Quality and Quantity of Contacts

To mantan persona jurisdiction over each of the Wisconsn defendants, the Paintiff must
demondtrate that each had contacts with Minnesota, and that those contacts were more than “random,”
“fortuitous,” or “attenuated .” Bell Paper Box, Inc., 53 F.3d at 922 (quoting Burger King, 471 U.S. at
475 (citations and internd quotations omitted). Each of the Wisconsin defendants must have purposefully
availed himsdf of “the privilege of conducting activities within the forum State, thus invoking the benefits

and protections of itslaws.” 1d.
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According to the affidavits submitted by the Wisconsn defendants, none of these defendants have
ever lived in Minnesota, and none have conducted busnessinthe state of Minnesota. Defendant Corbett
states he gpplied to the Minnesota state bar 19 years ago, but is not licensed to practice in Minnesota.
None of the Wisconsn defendants own or possess property inMinnesota, and dl indicatethar vidtsto the
state have beenfew and have only rel ated to personal vistswithfamily and friends, for sporting events, and
traveling through the state to other locations.

In response, Fantff offers no more than conclusory statements regarding these defendants
business contacts withMinnesota, and has submitted no affidavitsor documents specificadly supporting his
contentions that the affidavits submitted by these defendants contain fraudulent assertions regarding their
lack of business contacts with Minnesota.  From the evidence before it, the Court concludes that the
nature, quality and quantity of the Wisconsin defendants contactswithMinnesotado not support afinding
of persond jurisdiction over any of the Wisconsin defendants.

2. Relationship of Cause of Action to Contacts

Asnoted above, the third factor, the relationship of the cause of actionto the contacts, requiresthe
Court to consdersboth“generd” and specific” jurisdictionin determining whether it canestablish personal
jurisdiction over the defendants. Plaintiff’ sopposition makes severd declarationsthat Finley and Corbett
have interests in Minnesota including “ Corbett law firm interests; assets and business activities, delivery of
goods and legd services, mutud agreement for providing legd services, individua pension investment/
purchase of stock in business; associations in fact with Minnesota resdent engaged in economic activity;
purchase and/or ddlivery of office supplies, eectronic communication; eectronic transaction of goods and

sarvices and others.” However, other than through his generd assertions and conclusory statements,
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plantiff has faled to submit any affidavits or other evidentiary that specificdly support his assertions that
defendants Finley and Corbett have any of these interest in Minnesota, or that they have had any
“continuous and systematic” contacts with the forum State.

Moreover, evenif plaintiff’s bald assertions of telephone and € ectronic communications between
Finley and/or Corbett and locations in Minnesotawere supported by specific factud evidence, courtshave
held that contacts such as these are insufficdent to support a finding of personal jurisdiction. See e.g.,
Institutional Food Marketing Associates, Ltd. v. Golden StateStrawberries, Inc., 747 F.2d 448, 456
(8" Cir. 1984) (contacts limited to telephone and written correspondence are not sufficient to establish
personal jurisdictionover non-resident defendant); Schuck v. Champs Food Sys. Ltd., 424 N.W.2d 567,
570 (Minn. Ct. App. 1998)(applying federal law and holding that contacts whichincluded morethaneleven
correspondence and three telephone conversations, even though related to the cause of action, were
insuffident to confer persond jurisdiction); Maiers Lumber Supply, Inc. v. Chancey Trailers, 354
N.W.2d 585, 587 (Minn. Ct. App. 1984)(applying federal law and holding that seven-month contract
negotiations over the telephone and mail did not support persond jurisdiction even though contracts were
related to the cause of action). Significantly, Plaintiff makes no assertions whatsoever that Defendant
McBain has had any contacts with Minnesota

There is Smply no evidence in the record to support a finding of “continuous and systematic”
contacts with Minnesota by any of the Wisconan defendants, and thus no basis for this Court to exert
generd jurisdiction over McBain, Finley or Corbett. Courts have found defendants with more significant
contacts than any by the individua Wisconsin defendants nonethel ess had insuffident contactsto establish

jurisdiction. See Burlington Industries, Inc. v. Maple Industries, Inc., 97 F.3d 1100 (8" Cir.

10
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1996)(* continuous and systematic” contacts not found in Arkansas despite the fact that Alabama company
purchased and sold productsin Arkansas, because defendant was not registered to do businessthere, had
no offices, inventory, bank accounts, real estate, persona property, employees, or agents in Arkansas);
Schuck, 424 N.W.2d at 570; Maiers Lumber Supply, Inc., 354 N.W.2d at 587.

Findly, Corbett and Finley’ s contacts with the state are completely unrdated to plaintiff’s cause
of action. Plaintiff has provided no factud evidence that McBain has had contact with Minnesota. The
injuries Fantiff dleges he has suffered al arise from the divorce and child custody proceedings in
Wisconan. Accordingly, thereisno evidencein the record to support afinding of specificjurisdiction over
McBain, Finley and Corbett in this action.

3. Forum State's Interests and Convenience of Parties

The fourth and fifth factors of the persond jurisdiction andlys's, dthough given less weight, lend
further support to the finding of a lack of persona jurisdiction over the Wisconan defendants. While
Minnesota does have a generd interest in providing a forum for its resdents who have been wronged,
Marquette Nat. Bank of Minneapolisv. Norris, 270 N.W.2d 290, 295 (Minn. 1978), it has no such
interest in providing a forum for litigation brought by a non-resident plaintiff. Willisv. Willis, 655 F.2d
1333, 1338 (D.C. Cir. 1981). In this case, the Plantiff is a Wisconsin resdent. Three of the six
defendants are aso residents of Wisconsin. Under these circumstances, Minnesota shasno more than a
minimal interest in providing aforum under these circumstance.

Insum, the Court concludesthat the Rantiff has not met his burden of establishing minium contacts
by the Wisconsin defendants, and that the five factorsweigh againgt afinding of persond jurisdiction over

Defendants McBain, Finley and Corbett. The Court notes that in his opposition to Defendant McBain's

11
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Motionto Dismiss, Plantiff seekstime to conduct additional jurisdictiond discovery asit relatestoMcBain.
The Court concludes additiond discovery would yidd little support for Plantiff’s jurisdictiond argument
and would result inunnecessary burdenand expenseinlight of the minima contacts attested toinMcBain's
afidavit. These Wisconsin defendants have not lived or worked in Minnesota. They do not own property
inMinnesota. Thelr vidits to Minnesota have been rare, and have been primarily related to persond visits
and travel. Based upon this evidence, the Court finds the Wisconsin defendants have not purposefully
availed themselves of the privilege of conducting activities in Minnesota thus invoking the benefits and
protections of its laws. Accordingly the Court concludes it lacks persona jurisdiction over Defendants
McBain, Finley and Corbett, and recommends that Plaintiff Complaint, asit relates to these defendants,

should be dismissed without prejudice.*

! Under the Court’ s reading of the Complaint, only Plaintiff’ s third cause of action asserts clams
againg McBain, Finley and Corbett. Having recommended the dismissa of the daims againgt these
defendants, the Court pauses to note that in the section of the Complaint entitled “ Relief for the Third
Cause of Action,” Plaintiff seeks “a Dedaration of rights that the Plaintiff has a concrete individua
enforcegble right under Title I'\VV-D of the Security Act” in anticipation by the plaintiff of bringing
separate legd action againgt the Wisconsin defendants for compensatory damages and/or punitive
damages for their failure to comply with relevant policies and procedures related to the provision of
child support service under TitleIV-D. See Complaint a p. 19, para. 4. The Court construes this
paragraph as clam for declaratory judgment and finds the Plaintiff has no standing to seek such a
declaration.

“To show standing under Article 111 of the United States Congtitution, a plaintiff must
demondrate (1) injury in fact, (2) causa connection between that injury and the chalenged conduct,
and (3) the likelihood that a favorable decision by the court will redressthe dleged injury.” Young Am.
Co. v. Affiliated Computer Serv. (ACS), Inc., 424 F.3d 840, 843 (8™ Cir. 2005), (citing Lujan v.
Defenders of Wildlife 504 U.S. 555, 560-61 (1992). Aninjury “must consst of ‘aninvasion of a
legally protected interest which is (a) concrete and particularized, and (b) actua or imminent, not
conjecturd or hypotheticd.”” Young Am., 424 F.3d at 843.

From what the Court can discern from Flaintiff’ s rambling and frequently digointed Complaint,

12
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C. Subject-Matter Jurisdiction and Rooker-Feldman

The Court now turns to the remaining two causes of action in Plantiff’s Complaint and the
remaining three defendants againgt whom Plaintiff makes these clams. Theremaining defendants, Robert
Johnson, Danie Klint and Synthia O’ Grady are residents of Minnesota. Robert Johnsonwas, at al relevant
times, the Anaoka County Attorney and Danid Klint's supervisor. These defendants seek dismissal
pursuant to Federal Rule 12(b)(6), or, in the dternative, Rule 56.

Rule 12(b)(6) of the Federa Rules of Civil Procedure provides that a party may move to dismiss
acomplant for falureto state adam uponwhichrdief canbe granted. Whereacomplaint faillsto set forth
alegdly cognizable dam the action must be dismissed. See Fed.R.Civ.P. 12(b)(6). When considering a
motion to dismiss, the Court must assume that dl the facts dleged in the complaint are true and generdly
construe the complaint inthe light most favorable to the plantiff. Seee.g., Colemanv. Watt, 40 F.3d 255,
258 (8th Cir.1994). Any ambiguity concerning the sufficiency of the dams must be resolved in favor of
the nonmoving party. Ossman v. Diana Corp., 825 F.Supp. 870, 880 (D.Minn. 1993). A court,
however, need not “blindly accept the legd conclusions drawn by the pleader from thefacts.” Westcott
v. City of Omaha, 901 F.2d 1486, 1488 (8th Cir.1990). Toavoiddismissd, acomplaint must alegefacts

aufficient to sate a clam as a matter of law and not merely legdl conclusions. Springdale Educ. Assn v.

Paintiff appears to be chdlenging Marathon County’ s compliance with Title IV-D. Under established
law, Paintiff has no right to seek such compliance. See Blessing v. Freestone, 520 U.S. 329 (1997)
(No gtanding to seek enforcement of generd right to effective enforcement of Title IV-4); (Walters, et
al. v. Weiss, et al., 392 F.3d 306, 312 (8" Cir. 2004) (“[T]he requirement that a state operate its child
support program in ‘ subgtantid compliance’ with Title 1V-D was not intended to benefit individua
children and custodid parents, and therefore does not congtitute afederd right.”). Because Plaintiff has
failed to demondrate an invasion of alegdly protected right under Title IV-D, the dismissd inits
entirety of Plaintiff’s third cause of action is gppropriate.

13
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Soringdale Sch. Dist., 133 F.3d 649, 651 (8" Cir.1998). “A motion to dismiss should be granted asa
practical matter ... only in the unusud case in which the plaintiff includes alegations that show in the face
of the complant that thereis some insuperable bar to relief.” Frey v. City of Herculaneum, 44 F.3d 667,
671 (8" Cir. 1995).

Under Federal Rule of Civil Procedure 12(b), a motion to dismiss can be treated as one for
summary judgment and disposed of according to Rule 56 if the parties are “ given reasonable opportunity
to present dl materia's made pertinent to such motionby Rule56.” Intheingtant motions, dl of theparties,
induding the plaintiff, submitted matters outside the pleadings for the Court’s consderation. Therefore, in
the argumentsinwhichboth parties used evidence outsde the pleadings inthar arguments, the Court views
the evidence in the light most favorable to plantiff to determine whether genuine issues of materid fact
remain to be resolved. See Enterprise Bank v. Magna Bank, 92 F.3d 743, 747 (8" Cir. 1996).
Otherwise, the Court considers the issues raised by defendants teking dl alegations in the complaint as
true, as on amotion to dismiss.

However, under the Rooker -Feldman doctrine, the lower federal courts do not have subject
meatter jurisdictionover certain chalengesto state-court judgments (with certain exceptions suchas habeas
corpus petitions). See Rooker v. Fidelity Trust Co., 263 U.S. 413 (1923) and District of Columbia
Court of Appealsv. Feldman, 460 U.S. 462 (1983); see also 28 U.S.C. 1738 (providing state court
judgments shdl be given full faith and credit in federa courts). Thus, the sandard of review for motions
rasng Rooker-Feldman issuesis different fromthe genera standard for motionsto dismiss. Specificdly,
the Court is “free to weigh evidence and satisfy itsdf as to the existence of its power to hear the case.

Osborn v. United States, 918 F.2d 724, 73- (8" Cir. 1990) (quoting Mortensen v. First Fed. Sav. &

14
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Loan, Ass' n, 549 F.2d 884, 891 (3 Cir. 1977)). “In short, no presumption of truthfulness attaches to
the plaintiff’ s dlegations, and the existence of disputed materia facts will not preclude the trid court from
evauating for itsdf the merits of jurisdictiond dams” 1d.

The Rooker-Feldman doctrine limits the subject matter jurisdiction of the court. Under the
Rooker-Feldman doctrine, “with the exception of habeas corpus petitions, lower federal courts lack
subject matter jurisdiction over chalengesto state court judgments.” Mosby v. Ligon, 418 F.3d 927, 932
(8th Cir. 2005) (quoting Ballinger v. Culotta, 322 F.3d 546, 548 (8th Cir.2003)). “Instead, federa
jurisdictionto review most state court judgmentsis vested excdusively inthe United States Supreme Court.”
Lemondsv. S. Louis County, 222 F.3d 488, 492 (8th Cir.2000) (citing 28 U.S.C. § 1257). Seealso
Feldman, 460 U.S. at 486. “The Rooker-Feldman doctrine forecloses not only straightforward appeals
but dso more indirect attempts by federd plaintiffsto undermine state court decisons.” Lemonds, 222
F.3d at 492. “If the congtitutional claims presented to a United States Didtrict Court are inextricably
intertwined withthe state court'sdenid inajudicia proceeding ... thenthe Didtrict Court isinessence being
caled upon to review the state court decison. Thisthe Didrict Court may not do.” Feldman, 460 U.S.
at 482. “Federa damsareinextricably intertwined with the state court judgment if they ‘succeed[ | only
to the extent that the State court wrongly decided the issue beforeit.” ” Princev. Ark. Bd. of Examiners
in Psychology, 380 F.3d 337, 341 (8th Cir.2004) (alterationinorigind) (quoting Lemonds, 222 F.3d at
492).

Recently, inExxon Mobil Corp. v. Saudi Basic Industries Corp., 544 U.S. 280, 125S.Ct. 1517
(2005), the Supreme Court explained that the Rooker -Feldman doctrine bars federd courts from having
cases brought by the losing party instate court proceedings dleging injury caused by state-court judgment
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and seeking review and rgection of that judgment. 1d. at 1526. A clam seeking redress for an injury
caused by the state-court decison itsdf—even if the bads of the clam was not asserted to the Sate
court—asksthe federd court to conduct an appellate review of the state-court decison. Fearing v. City
of Lake S. Croix Beach, No. Civ. 04-5127, dip op. a *4 (D. Minn. March 17, 2006) (quoting Davani
v. Va. Dep't of Transp., 434 F.3d 712, 718-19 (4" Cir. 2006) (discussing Rooker-Feldman doctrine
after Exxon Mobile decision by Supreme Court). “[1]f the state-court loser seeks redress in the federa
digtrict court for the injury caused by the state-court decison, hisfederal damis, by definition, ‘inextricably
intertwined’ with the State-court decison, and is therefore outside of the jurisdiction of the federd didrict
court.” 1d. Based upon these principles, the Court concludes that the second cause of actiondleged by
Fantiff inthe Complaint isan attempt by Mr. O’ Grady to accomplish what theRooker -Fel dman doctrine
deemsimpermissible.

Although Plaintiff purportsto bring this action under 42 U.S.C. § 1983, hiscamsin the second
cause of action are, in redity nothing more than collateral attacks on the vdidity of orders and
determinations rendered onthe same issues by the Wisconsinstatecourts. Specificaly, inthesecond cause
of action set forthinthe Complaint, Plaintiff aleges the defendants conspired with each other to present a
fase affidavit and other statements to the Wisconsin courts regarding Plaintiff’ ssummer vigtation with his
sons, and falled to properly address his dlegations of this dleged perjury when he sought to bringacrimind
complaint. Paintiff also alegesin this second cause of action that the defendants illegdly prevented him
fromconducting areview of and raising chalenges to the legdity of Marathon County’ srepresentation of
Synthia O’ Grady in state proceedings relating to child support and vistaion. See Complaint at para. 57-
65.
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Therecord before the Court indicatesthese issues have beenlitigated and adjudicated inthe drcuit
and gppellate courtsin Wisconsin. Firg, in September 2004, Rantiff filed severd notices of “John Dog’
crimina complaintsin Wisconan Circuit Court, in which he made multiple dlegations of perjury and fdse
satements againg Synthia O’ Grady, employees of the Marathon County Child Support Agency, and
Marathon County atorneys in connectionwithchild support financia mattersand the County’ s participation
asa“red paty ininterest” in the O’ Grady’ sstate court proceedings. (See Marathon County, Wisconsin
Cases 04JD04). On March 30, 2005, Wisconain Circuit Judge Thomas Grover issued a written order
dismissng Plantiff notice of motions, and denying him permissonto file the crimind complaints. In doing
so the Court found Mr. O’ Grady failed to present factsof any crimes under Wisconan law, or facts from
whichthe Court could “find reasonto bdlieve that a crimehas been committed” under Wisconsinlaw. (See
Motion to Dismiss by Defendant Johnson and Defendant Klint, attached Affidavit of Robert D. Goodall
at BExhibit F). Judge Grover concluded that, in light of hisfindings, additiona hearings on the matter were
unwarranted, and the case was closed. 1d.

Moreover, the Wisconsin Court of Apped's has directly address the issue of Marathon County’s
representation of Synthia O’ Grady in the various child custody and support proceedings and Pantiff's
complaints that he was denied the opportunity to challenge the vdidity of the County’ s involvement. See
O’'Grady v. O’ Grady, 701 N.W.2d 653 (Table), 2005 WL 1283560 2005 (Wis. App., June 1, 2005).
Initsopinion, the Court of Appeals of Wiscons ndetermined that under applicable Wiscongnlaw, the State
has the authority to appear asa“red party ininteret” incertain actions regarding child support.” 1d. The

Court rgiected O’ Grady’ s chdlenge to the sanding of the Child Support Agency inthe proceedings finding
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that O’ Grady faledto meet his burden of demongtrating that the gpplicable Wisconsan statutes do not apply
inhiscase.

Although Flantiff’ sComplaint isstyled as a civil rights action under 42 U.S.C. § 1983, the Court
findsthat for dl practica purposes, the second cause of action is, in redity, an apped by Plantiff of the
Wiscongn sate court judgments rdlating to his divorce and child support and custody obligations under
which he falled to prevail and from which he now complains of injury. Consequently, in order for the
Pantiff to preval on the second cause of action in this case, this Federal Court would be required to
reverse the findings of the Wisconain state courts by voiding those orders regarding the Plaintiff’ s lack of
auffident evidence of crimind conduct, and regarding the legdity of the Child Support Agency’s
participation in the child custody and support proceedings and its representation of Synthia O’ Grady
therein. Such reief is precluded under the Rooker -Feldman doctrine. Plaintiff isalosng party in state
court proceedings who is dleging injury as aresult of the Sate court judgments and seeking review of the
date court judgmentsin federd court, dbelt under his dvil rights clam. Plaintiff wants this Federd Court
to“undo” the Wisconsin state court judgments. Under theRooker -Fel dman doctrine, this Court lacksthe
subject matter jurisdiction to condder any such clams. See Exxon, 125 S.Ct. at 1527.

The Court concludes that Plaintiff’ s second cause of action, as set forth in the Complaint, is an
impermissble attempt to appeal the judgments of the Wisconan state courts. A plaintiff who hasraised and
lost damsinstate court may not recast those claims under a different federal cause of actionand try again.
SeePrince, 380 F.3d at 340 (disdlowing state damsrecast as § 1983 cdlam). Such aplaintiff must follow
the appellate procedure through the state courts and seek review before the United States Supreme Court.

Id. Accordingly, the undersigned finds that this Court lacks subject matter jurisdiction over Plaintiff’'s
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second cause of action, and recommends that the clams made therein be dismissed againg dl defendants
without prejudice.

D. Dismissal of the Remaining Claim - Plaintiff’s First Cause of Action

What remainsis Plantiff’ sfirg cause of action. Here, Plaintiff aleges Defendants SynthiaO’ Grady
and Klint violated his condtitutiond rights by depriving Plaintiff of hisright to exercise his parentd rights,
directing the activities of the Marathon County Child Support Agency to take action againg the Plaintiff,
and compdling Rantiff’s minor children to illegdly conduct seerch and seizure activities of the Plantiff’s
resdence under color of lav. See Complant at para. 50 - 56. Plaintiff also clams Defendant Klint
improperly used his position as an Assstant Anoka County Attorney to influence the Wisconsin child
custody and support proceedings, and improperly provided privatel egd representationto SynthiaO’ Grady
relating to those proceedings. Id. In addition, Plaintiff aleges that his complaints to Klint's supervisor,
Defendant Johnson, were improperly ignored. 1d.

Fantiff seeksinjunctive rdief prohibiting Defendants Klint and Synthia O’ Grady from conducting
searchesand seizuresof Plantiff’ sresidence, and adeclarationthat Defendants’ conduct violated Plaintiff’s
date and federd congtitutiona rights. Plaintiff dso seeksthe return of dl itemsillegdly seized. Although
listed asreief sought under Plantiff’ ssecond cause of action, Plaintiff also seeksinjunctiverdief prohibiting
Defendant Klint from using his officid title and the authority of his office, and the resources of the Anoka
County, Minnesota, to assst Synthia O’ Gradly in litigation of child support issues and other Marathon
County, Wiscongn cases, as wdl as an injunction ordering Defendant Johnson to supervise Klint and

prevent him from misusang his officid title and the authority of his office in support of Synthia O’ Grady’s
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Wiscongnlitigation. Each of the Minnesota defendants seeks dismissal of these clamsfor fallure to Sate
aclam upon which relief can be granted under Federd Rule of Civil Procedure 12(b)(6).

To stateadamunder 42 U.S.C. § 1983, aplantiff “mugt dlege that conduct of a defendant acting
under color of state law deprived aplantiff of aright, privilege, or immunity secured by the congtitution or
the laws of the United States.” Hott v. Hennepin County, Minnesota, 260 F.3d 901, 905 (8™ Cir.
2001). Thecolor of state law element of the § 1983 actionrequiresthat the defendant “ exercised power
‘possessed by virtue of state law and made possible only because the wrongdoer is clothed with the
authority of statelaw.”” Roe v. Humke, 128 F.3d 1213, 1215 (8™ Cir. 1997) (quoting West v. Atkins,
487 U.S. 42, 48 (1988). “Itisclear that under color of law means under pretense of law. Thus acts of
officersin the ambit of their persond pursuits are plainly excluded.” Roe, 128 F.3d at 1216.

1 Claims Against Defendant Synthia O’ Grady

Defendant Synthia O’ Grady argues Plantiff’s dlegations fal to suffidently dlege that she acted
under color of state law and mugt therefore bedismissed. The Court agrees. Flaintiff’sComplaint contains
no dlegations that Synthia O’ Grady is employed by the state of Minnesotaor the state of Wisconan. The
Complant does not dlege that Synthia O’ Grady committed an abuse of a power that she possessed by
virtue of her authority under state law. Instead, dl of Plantiff’s dlegeations reate to Synthia O’ Grady’s
persona pursuits concerning her divorce from the Raintiff and the resulting issues or child custody and
support. By way of example, Plaintiff adleges SynthiaO Grady deprived Plaintiff of his parentd rights by
secretly moving her children from their Wausau, Wisconsin home and placing them with Danid Klint. See
Complant at para.40 and 51. Fantiff dleges Synthia O’ Grady has engaged in a systematic pattern of

psychol ogica and emoationa manipulationand conditioning by makingfa sestatementsto the Flantiff’ ssons
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againg the Flantiff and recognizing Danid Klint asthar father. 1d. at para. 54. Plantiff dso dleges Synthia
O Grady, dong with Defendant Klint, ordered Plaintiff’s oldest son to illegaly search Plantiff’s home,
video-tape and record items and seize items to bring back to Synthia O’ Grady and Klint. Id. at 41 & 51.

Paintiff argues Synthia O’ Grady should be found to have acted under color of statelaw because
she recaived adminigtrative support from the Anoka County Attorney’s Office in the preparation of legd
documents she filed in the Wisconsin Court proceedings. However, “[p]rivate action isnot converted into
state actions unlessthe state, by itslaw, hascompel led the act; mere acquiescenceisnot enough.” Reinhart
v. City of Brookings, 84 F.3d 1071, 1073 (8th Cir.1996); Wol otsky v. Huhn, 960 F.2d 1331, 1335 (6th
Cir.1992) (The principd inquiry in determining whether a private party's action congtitutes state action
under the Fourteenth Amendment is whether the party'sactions may be fairly attributable to the state). In
the vague and concdlusory alegations of the Complaint, the Court finds nothing that suggests Synthia
O’ Grady’ sdleged actionswerecompdled by state law. Evenwhen the Court givesitsmost liberd reading
to Plantiff’sdlegations, the Court can only conclude that Plantiff has misconstrued and misgpplied the
goplicable law, and has falled to sufficiently alege facts that Synthia O’ Grady acted under color of state
law. Accordingly, the Court recommendsthe remaining clamsaleged against Defendant SynthiaO'’ Grady
in Fantiff’ sfirst cause of action be dismissed with prgudice under Rule 12(b)(6).

2. Claims Against Defendant Klint

The Court next turns to the remaning clams dleged againgt Defendant Klint. Plaintiff names
Defendant Klint inboth his officia and individud capacity. Unlike Synthia O’ Grady, Defendant Klint isa
public employee, and the Court mugt, therefore, consider whether Plantiff has sufficently aleged that Klint

was acting in his capacity as an Assstant Anoka County Attorney when he is dleged to have violated
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Fantiff’s conditutiond rights. Generdly, a public employee acts under color of state law while acting in
his officid capacity or while exerciang his responshbilities pursuant to statelaw.” Roe, F.3d at 1215-1216.
Asthe Eighth Circuit hasexplained, “[t]he injury complained of must have been caused by the exercise of
some right or privilege created by the state, by arule of conduct imposed by the state, or by a person for
whom the sate isresponsible” Id. (quoting Parker v. Boyer, 93 F.3d 445, 448 (8th Cir.1996)).

Haintiff argues Klint's use of his Anoka County Attorney office for atelephonic hearing with the
Wiscongn court in which Synthia O’ Grady was a party and during which Klint spoke congtituted actions
by Klint that were within Klint's “officiad cgpacity” as an Assgant County Attorney. Pantiff generdly
aleges Defendant Klint acted inhis officid capacity by asssting Synthia O’ Grady in the Marathon County
cases, and by gppearing in person with Synthia O’ Grady at hearings held in the Marathon County
Courthouse and informing “ the Court and Marathon County officas of his officd capacity as assstant
County Attorney for Anoka County Minnesota.” See Complaint at para. 35, 43-46.

The Court concludes Defendant’ Klint's use of his County office to participate in a telephonic
conferencewith hiswife reating to child custody and support issuesarisng fromher divorcewas, at best,
conduct on that lies at the outer fringes of his pogtion as Assstant Anoka County Attorney. The Court
declines to dassfy thissngle event asrisng to the leve of “sate action.” Defendant’s Klint's use of a
government telephone onasngle occasionto conduct persona bus nesswith hiswife waswhally unrel ated
to his performance of his officid duties as anattorney for the County. AsKlint argues, he was not acting
as an attorney for Synthia O’ Grady in the Marathon County proceedings, and indeed, could not so act as

he is not authorized to practice law in the state of Wisconsin.
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The Court reaches the same conclusions regarding Plaintiff’s dlegations that Klint violated his
condtitutiona rightsby removing Plantiff’ schildrenfromWisconsnto Klint' s resdence in Minnesota, and
subsequently arranging for a video-taping and search of Pantiff’s home by one of Plaintiff’s sons. If
Faintiff’s dlegations are true, his displeasure with the actions of his ex-wife and her new husband is
underglandable. However, construing these alegations as true for the purposes of this maotion to dismiss,
the Court finds no specific dlegaions in the Complaint of a nexus between Klint's officd duties as an
Assgant County Attorney and the search and saizure at Plaintiff’s residence. The Court finds no
dlegations supporting afinding that Defendant Klint abused his power asagovernment officid to deprive
Mr. O’ Grady of his parentd rights. Instead, the Complaint describes private actions of a husband and
depfather in the midst of domegtic difficultiesinvolving his wife, his stepchildren and their father. Under
these circumstances, the Court falsto find sufficient dlegeations to support a section 1983 dam agangt
Defendant Klint.

Insum, congtruing dl the factua dlegations inthe Complaint astrue, the Court concludes Plantiff’'s
dlegation fall to sufficiently dlege that Klint was acting under color of law. Paintiff’s alegations instead
support the conclusion that the assstance Defendant Klint provided to Synthia O’ Grady was given in his
capacity as her husband and as stepfather to her four sons, and not performed in connection withis officid
capacity as, or under the statutory duties assigned to, an Assistant Anoka County Attorney. The Court
recommends the dismissal with prgjudice of theremaningdamsaleged againg Defendant Klint under Rule

12(b)(6).
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3. ClaimsAgainst Defendant Johnson

Paintiff’s alegations againg Defendant Johnson stem from complaints Pantiff made to Johnson,
in his capacity as Anoka County Attorney and Defendant Klint's supervisor, that Klint was usng his
authority as Asssant County Attorney for his persond financia interest and emotiond interest by
influencing the outcome of Wisconsin court proceedings related to custody and support of Fantiff's
children. Plantiff names Defendant Johnsonin hisindividud and officid cgpacity and seeksdedaratory and
injunctive relief regarding Johnson's aleged falure to protect the Raintiff againg the actions of Synthia
O Grady and Danid Klint. Defendant Johnson seeks dismissal of the daims againgt him arguing Plaintiff
has failed to dlege the exigence of any policy or custom which caused a condtitutional violation, and
Pantiff has faled to establish Johnson, as Klint's supervisor, had direct responghility for the improper
conduct dleged in the Complaint.

A st againg a public employeein his officid capacity is merdy a suit againg the governmenta
entity and mugt, therefore, dlege not only that condtitutiond rights were violated by the named defendant,
but that the violation occurred pursuant to an officid policy or custom of the governmentd entity. Clay v.
Conlee, 815F.2d 1164, 1170 (8" Cir.1987). Nowherein hisComplaint does Plaintiff alegethe existence
of any palicy or custom of Anoka County, of its Attorney’s Office, or of the State of Minnesota, which
caused any condtitutiond violation. Plaintiff hasfailed to sufficiently stateany officid capacity damsagaingt
Defendant Johnson.

To hold a supervisor individudly ligble under § 1983, a plantiff must dlege and show that the
supervisor persondly participated in or had direct responsibility for the dleged violations. Martin v.

Sargent, 780 F.2d 1334, 1338 (8" Cir. 1985). Or, a plaintiff could show that the supervisor actualy
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knew of, and was deliberatdly indifferent to or tacitly authorized, the uncongtitutiona acts. McDowell, 990
F.2d 433, 435 (8" Cir. 1993); Pool v. Missouri Dept. of Corr. & Human Resources, 883 F.2d 640,
645 (8th Cir.1989).

Faintiff’ sComplant isdevoid of any suchdlegations. The Complaint doesnot alege that conduct
by Defendant Johnson resulted in the deprivation of Plantiff’ sparental rights, or that Johnsonwas directly
responsible for Defendant Klint's conduct. It does not dlege Johnson was involved in the dleged search
and saizure activities at Plantiff’'s Wisconan residence. The Complaint does not alege Johnson had
knowledge of the activities of Klint regarding the Marathon County proceedings, or that he acted with
deliberate indifference or tacitly authorized any of Klint'sacts. Instead, Plaintiff’ s dlegetions concerning
Defendant Johnsonare limited to Plantiff’ sassertion that “ Johnson had become individualy involved when
the Plantiff filed aletter of complaint followed by telephone calls ... filing acomplaint againgt Danid Klint”
and that “Johnson declined to respond.” The Complaint fals to offer any further dlegations that would
support afindingof deliberateindifference or tacit authorizationof Defendant Klint's conduct by Defendant
Johnson. Plaintiff providesno alegationsthat connect Johnson' saleged fallureto respond to the complaint
with the deprivations he dleges he suffered as aresult of Defendant Klint's actions.

The Court finds Flantiff has faled to sufficiently alege facts upon which relief can be granted
pursuant to 42. U.S.C. § 1983 againgt Defendant Johnsonin his officid or individud capacity. Therefore,
the Court recommends these claims be dismissed with prejudice.

E. Plaintiff’sMotion for Preliminary Injunction

Mr. O Grady hasfiled a motion for the issuance of an injunction and restraining order that

prohibitsthe Secretary, United States Department of Hedlthand Human Service, Director, Office
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of Child Support Enforcement, from providing or making available ‘any’ fundsor grants pursuant
totitle IV-D of the socid security Act, to the State of Wisconsin and/or the state of Minnesota, or
in the dternative to Ramsay, Anoka County Minnesota, and Marathon County Wisconsin.”

Faintiff contendsthisinjunctive relief is necessary because the defendants in the ingtant actions, aswell as
aseparate RICO action Plaintiff asofiledinthis Court,? continue engagein illegal conduct that is contrary
to Wisconan's state/county contract, which requires compliance with Title IV-D.

A court may deny a maotion for a preliminary injunction without a hearing, after taking al reasonable
inferencesfrom the submissions that favor the moving party, when the motion fails as a matter of law. Cf.
United Healthcare Ins. Co. v. AdvancePCS, 316 F.3d 737, 745 (8th Cir.2002). The undersgned has
made such a determinationhere, and, for the reasons st forth below, recommends that Plaintiff’ s request
for injunctive relief be denied.

To determine whether aprdiminary injunction is appropriate, acourt must consider (1) the threat
of irreparable harmto the moving party; (2) the possibility that the moving party will succeed on the merits
of the casg; (3) the baance between the harm suffered by the moving party and the burdens imposed on
the nonmoving party; and (4) the public interest. See Emerson Elec. Co. v. Rogers, 418 F.3d 841, 844
(8thCir.2005). The burden of establishing the necessity of atemporary restraining order or apreliminary

injunction is on the movant. See Baker v. Electric Co-op, Inc. v. Chaske, 28 F.3d 1466, 1472 (8th

Cir.1994).

2 O’ Grady v. Marathon County Child Support Agency, et al, 05-cv-2418 (INE/JJG) was dismissed
for lack of subject matter jurisdiction by United States Digtrict Judge Joan n. Ericksen in an Order
dated June 19, 2006. Mr. O’ Grady hasfiled an appeal of this Order with the Eighth Circuit Court of

Appeds.
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Firdt, as discussed by the Court in Footnote 1 of this Report and Recommendation, Plantiff has
no sanding to seek enforcement of agenerd right to effective enforcement of Title1V-4. SeeBlessingv.
Freestone, 520 U.S. 329 (1997). No suchindividud federd right exigs. Walters, et al. v. Weiss, et al.,
392 F.3d 306, 312 (8" Cir. 2004) (“[T]he requirement that a state operate its child support program in
‘substantiad compliance with Title I'V-D was not intended to benefit individual children and custodia
parents, and therefore does not congtitute a federa right.”). In addition, the Court notes the sum and
substance of this Report and Recommendationisthe dismissd of Fantiff sComplant inits entirety. Thus,
there can be no finding of any likdihood of success on the merits by the Plaintiff in the instant case.
“Likelihood of success on the meritsis often the most Sgnificant of the four factors considered by courts
in determining whether to issue atemporary restraining order.” Shrink Missouri Gov't PAC v. Adams,
151 F.3d 763, 764 (8th Cir.1998). Plaintiff motion should be denied.

V. CONCLUSION

Having considered the argumentsand briefs submitted by the parties, the proceedings, the record
and the entirefile in thismetter, IT ISHEREBY RECOMMENDED that:

@ Motion to Dismiss by Defendants Finley and Corbett (Doc. No. 4) be GRANTED for
lack of persona jurisdiction as set forth in the substance of this Report and
Recommendation, and the Rantiffs Complant agang them be DISMISSED
WITHOUT PREJUDICE;

2 Motion to Strike by Defendants Finley and Corbett (Doc. No. 51) be DENIED AS
MOOT inlight of this Court’slack of persond jurisdiction over these defendants.

3 Motion to Digmiss by Defendant McBain (Doc. No. 60) be GRANTED for lack of
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personal jurisdictionas set forth in the substance of this Report and Recommendation, and
the Rantiff’s Complaint agangt him be DISMI1SSED WITHOUT PREJUDICE;

4 Motionto Dismissor inthe Alternative for Summary Judgment by Defendants Johnson and
Klint (Doc. No. 20) be GRANTED for the reasons set forth in this Report and
Recommendation, and Plantiff’s Complaint againgt them be DISMISSED WITHOUT
PREJUDI CE, with the exception of Plaintiff’'s first cause of action, which should be
DISMISSED WITH PREJUDICE;

) Motion to Dismiss or in the Alternative for Summary Judgment by Defendant Synthia
O’ Grady (Doc. No. 67) be GRANTED for the reasons set forth in this Report and
Recommendation, and Paintiff's Complaint against her be DISMISSED WITHOUT
PREJUDICE, with the exception of Plantiff’s first cause of action, which should be
DISMISSED WITH PREJUDICE;

(6) Aaintiff’ sMotionfor Default Judgment Againgt Defendants Synthia O’ Grady and McBain
(Doc. No. 12) be DENIED for the reasons st forthin the substance of this Report and
Recommendetion; and

) Paintiff’s Maotion for Preliminary Injunction (Doc. No. 80) be DENIED for the reasons
et forth in the substance of this Report and Recommendeation.

Dated: July 19, 2006 g Jeanne J. Graham

JEANNE J. GRAHAM
United States Magistrate Judge

Pursuant to D. Minn. LR 72.2(b), any party may object to this Report and Recommendetion by filing and
serving specific, written objections by August 7, 2006. A party may respond to the objections within ten
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days after service thereof. Any objections or responsesfiled under thisrule shdl not exceed 3,500 words.
A Didtrict Judge shdl make ade novo determination of those portions to whichobjectionismade. Failure
to comply with this procedure shall operate as aforfeiture of the objecting party’ s right to seek review in
the United States Court of Appedls for the Eighth Circuit. Unless the parties are prepared to stipulatethat
the Didrict Court is not required by 28 U.S.C. § 636 to review a transcript of the hearing in order to
resolve dl objections made to this Report and Recommendation, the party meking the objections shdl
timely order and cause to be filed within ten days a complete transcript of the hearing.
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