
UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI

 SOUTHEASTERN DIVISION

GEORGE F. ALDRIDGE,                   )
                                      )
                 Plaintiff,          )

)  
v.                          )     No. 1:08CV116 LMB

                                      )
ST. LOUIS JUSTICE CENTER, et al.,     )
                                      )
                 Defendants.          )

MEMORANDUM AND ORDER

This matter is before the Court upon the application of  George F. Aldridge (registration no.

318087) for leave to commence this action without payment of the required filing fee.  

28 U.S.C. § 1915(b)(1)

Pursuant to 28 U.S.C. § 1915(b)(1), a prisoner bringing a civil action in forma pauperis is

required to pay the full amount of the filing fee.  If the prisoner has insufficient funds in his prison

account to pay the entire fee, the Court must assess and, when funds exist, collect an initial partial

filing fee of 20 percent of the greater of (1) the average monthly deposits in the prisoner's account;

or (2) the average monthly balance in the prisoner's account for the prior six-month period.  See 28

U.S.C. § 1915(b)(1).  After payment of the initial partial filing fee, the prisoner is required to make

monthly payments of 20 percent of the preceding month's income credited to the prisoner's account.

See 28 U.S.C. § 1915(b)(2).  The agency having custody of the prisoner will forward these monthly

payments to the Clerk of Court each time the amount in the prisoner's account exceeds $10, until the

filing fee is fully paid.  Id. 

Plaintiff has submitted an affidavit and a certified copy of his prison account statement for the

six-month period immediately preceding the submission of his complaint.  See 28 U.S.C. §
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1915(a)(1),(2).  A review of plaintiff's account statement indicates an average monthly deposit of

$51.78, and an average monthly account balance of $5.65.  Plaintiff has insufficient funds to pay the

entire filing fee.  Accordingly, the Court will assess an initial partial filing fee of $10.36, which is 20

percent of plaintiff's average monthly deposit.  

28 U.S.C. § 1915(e)

Pursuant to 28 U.S.C. § 1915(e)(2)(B), the Court may dismiss a complaint filed in forma

pauperis at any time if the action is frivolous, malicious, fails to state a claim upon which relief can

be granted, or seeks monetary relief against a defendant who is immune from such relief.  An action

is frivolous if "it lacks an arguable basis either in law or in fact."  Neitzke v. Williams, 490 U.S. 319,

325 (1989).  An action fails to state a claim upon which relief may be granted if it appears beyond

doubt that the plaintiff can prove no set of facts in support of his claim which would entitle him to

relief.  Conley v. Gibson, 355 U.S. 41, 45-46 (1957); Jackson Sawmill Co. v. United States, 580 F.2d

302, 306 (8th Cir. 1978).

In reviewing a pro se complaint under § 1915(e)(2)(B), the Court must give the complaint

the benefit of a liberal construction.  Haines v. Kerner, 404 U.S. 519, 520 (1972).   The Court must

also weigh all factual allegations in favor of the plaintiff, unless the facts alleged are clearly baseless.

Denton v. Hernandez, 112 S. Ct. 1728, 1733 (1992); Scheuer v. Rhodes, 416 U.S. 232, 236 (1974).

The complaint

Plaintiff, an inmate at the Southeast Correctional Center, seeks monetary, declaratory, and

injunctive relief in this 42 U.S.C. § 1983 action against Missouri Department of Corrections

employees T. Wilhite, P. Phillips, T. Holstien, and Troy Steele (Superintendent).  Plaintiff seeks

reimbursement for "142 personal photos" allegedly taken by defendants as "purely a hate crime."  In
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addition, he alleges that defendants altered his personal property list after removing items which

included plaintiff's radio, T.V., sweat shirt and "other property."  Plaintiff also claims that defendants

violated his Due Process rights when they issued him false conduct violations and failed to hold his

"Ad. Seg. hearing as stated in policy."

Discussion

Having carefully reviewed the complaint, the Court concludes that, to the extent plaintiff is

attempting to assert a Due Process claim based on the loss of property, the allegations fail to state

a claim cognizable under § 1983 and are legally frivolous.  Although the Due Process Clause may be

implicated when a prisoner suffers a loss of property, if the taking of property by prison officials is

intentional and the state provides an adequate postdeprivation remedy, there is no violation of due

process.  Hudson v. Palmer, 468 U.S. 517 (1984); Parratt v. Taylor, 451 U.S. 527 (1981), overruled

on other grounds, Daniels v. Williams, 474 U.S. 327, 328 (1986).  Plaintiff does not allege that he

lacks an adequate postdeprivation remedy, and, in fact, the State of Missouri provides the

postdeprivation remedy of replevin for the recovery of personal property.  See Mo. R. Civ. P. 99.01 -

99.15. 

Moreover, plaintiff's Due Process allegations relative to the false conduct violations do not

implicate constitutionally-protected interests, because they do not constitute an "atypical and

significant hardship . . . in relation to the ordinary incidents of prison life."  Sandin v. Conner, 515

U.S. 472 (1995).  Additionally, plaintiff's allegations do not indicate that he has suffered the type of

atypical and significant hardship in which the state might conceivably create a liberty interest.  Cf. id.

at 485-86 (no atypical and significant hardship where inmate spent thirty days in solitary

confinement); Hemphill v. Delo, 124 F.3d 208 (8th Cir. 1997)(same; four days locked in housing unit,
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thirty days in disciplinary segregation, and approximately 290 days in administrative segregation);

Driscoll v. Youngman, 124 F.3d 207, 1997 WL 581072, **2 (8th Cir. 1997)(same; 135 days in

disciplinary and administrative segregation); Wycoff v. Nichols, 94 F.3d 1187, 1190 (8th Cir.

1996)(same; ten days disciplinary detention and 100 days in maximum-security cell).

Last, plaintiff's assertion that defendants failed to follow Missouri and prison regulations does

not amount to a § 1983 claim.  See Bagley v. Rogerson, 5 F.3d 325 (8th Cir. 1993) (allegation of

state law violation, statutory or decisional, does not, in itself, state claim under federal Constitution

or § 1983). 

In accordance with the foregoing,

IT IS HEREBY ORDERED that plaintiff's motion for leave to proceed in forma pauperis

[Doc. #2] is GRANTED.

IT IS FURTHER ORDERED that the plaintiff shall pay an initial partial filing fee of $10.36

within thirty (30) days from the date of this order.  Plaintiff is instructed to make his remittance

payable to "Clerk, United States District Court," and to include upon it: (1) his name; (2) his prison

registration number; (3) the case number; and (4) that the remittance is for an original proceeding.

    

IT IS FURTHER ORDERED that the Clerk shall not issue process or cause process to issue

upon the complaint, because the complaint is legally frivolous and/or fails to state a claim upon which

relief may be granted.  See 28 U.S.C. § 1915(e)(2)(B).

An appropriate Order shall accompany this Order and Memorandum.

Dated this 26th day of August, 2008.

                                                                                
  UNITED STATES DISTRICT JUDGE
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