
UNITED STATES DISTRICT COURT

EASTERN DISTRICT OF MISSOURI

EASTERN DIVISION

JEROME ANDERSON, )

)

Plaintiff, )

)

v. ) No. 4:08CV1301 CDP

)

DEBRA SUE BAILEY, et al., )

)

Defendants. )

MEMORANDUM AND ORDER

This matter is before the Court upon the motion of plaintiff (registration no.

1141190), an inmate at Farmington Correctional Center, for leave to commence this

action without payment of the required filing fee [Doc. #2].  Also before the Court is

plaintiff’s motion for leave to file an amended complaint [Doc. #5].  For the reasons

stated below, the Court finds that plaintiff does not have sufficient funds to pay the entire

filing fee and will assess an initial partial filing fee of $13.41.  See 28 U.S.C. §

1915(b)(1).  Additionally, the Court will grant plaintiff’s motion to amend his complaint.

Based upon a review of the amended complaint, the Court finds that the case should be

dismissed pursuant to 28 U.S.C. § 1915(e)(2)(B).

28 U.S.C. § 1915(b)(1)

Pursuant to 28 U.S.C. § 1915(b)(1), a prisoner bringing a civil action in forma

pauperis is required to pay the full amount of the filing fee.  If the prisoner has
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insufficient funds in his or her prison account to pay the entire fee, the Court must assess

and, when funds exist, collect an initial partial filing fee of 20 percent of the greater of

(1) the average monthly deposits in the prisoner’s account, or (2) the average monthly

balance in the prisoner’s account for the prior six-month period.  After payment of the

initial partial filing fee, the prisoner is required to make monthly payments of 20 percent

of the preceding month’s income credited to the prisoner’s account.  28 U.S.C. §

1915(b)(2).  The agency having custody of the prisoner will forward these monthly

payments to the Clerk of Court each time the amount in the prisoner’s account exceeds

$10, until the filing fee is fully paid.  Id. 

Plaintiff has submitted an affidavit and a certified copy of his prison account

statement for the six-month period immediately preceding the submission of his

complaint.  A review of plaintiff’s account indicates an average monthly deposit of

$67.06, and an average monthly balance of $58.48.  Plaintiff has insufficient funds to pay

the entire filing fee.  Accordingly, the Court will assess an initial partial filing fee of

$13.41, which is 20 percent of plaintiff’s average monthly deposit.

28 U.S.C. § 1915(e)

Pursuant to 28 U.S.C. § 1915(e)(2)(B), the Court may dismiss a complaint filed

in forma pauperis if the action is frivolous, malicious, fails to state a claim upon which

relief can be granted, or seeks monetary relief against a defendant who is immune from
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such relief.  An action is frivolous if “it lacks an arguable basis in either law or in fact.”

Neitzke v. Williams, 490 U.S. 319, 328 (1989).  An action fails to state a claim upon

which relief can be granted if it does not plead “enough facts to state a claim to relief that

is plausible on its face.”  Bell Atlantic Corp. v. Twombly, 127 S. Ct. 1955, 1974 (2007).

In reviewing a pro se complaint under § 1915(e)(2)(B), the Court must give the

complaint the benefit of a liberal construction.  Haines v. Kerner, 404 U.S. 519, 520

(1972).  The Court must also weigh all factual allegations in favor of the plaintiff, unless

the facts alleged are clearly baseless.  Denton v. Hernandez, 504 U.S. 25, 32-33 (1992);

Scheuer v. Rhodes, 416 U.S. 232, 236 (1974).

The Amended Complaint

Plaintiff brings this action pursuant to 42 U.S.C. § 1983 alleging violations of his

civil rights.  Named as defendants are plaintiff’s court-ordered therapist, Boyd Brown,

as well as two of his probation officers, Debra Sue Bailey and Sarah Elhoffer.  In his

twenty-seven (27) page amended complaint, plaintiff alleges that he was verbally

harassed by defendants during his time on probation.  Plaintiff additionally alleges that

defendant Bailey unlawfully revoked his probation.     

Discussion

To establish a prima facie case under 42 U.S.C. § 1983, a plaintiff must allege two

elements:  (1) the action occurred “under color of law” and (2) the action is a deprivation
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of a constitutional right or a federal statutory right. Parratt v. Taylor, 451 U.S. 527, 535

(1981). The purported “verbal harassment” alleged by plaintiff does not rise to the level

required to establish a constitutional violation. See, e.g., McDowell v. Jones, 990 F.2d

433, 434 (8th Cri. 1993); King v. Olmsted, 117 F.3d 1065, 1067 (8th Cir. 1997) (verbal

harassment actionable only if it is so brutal and wantonly cruel that it shocks the

conscience, or if the threat exerts coercive pressure on the plaintiff and the plaintiff

suffers from a deprivation of a constitutional right). Moreover, a mere threat to do an

unconstitutional act does not create a constitutional wrong. Gaut v. Sunn, 810 F.2d 923,

925 (9th Cir.1987) (noting that a mere naked threat to engage in an act prohibited by the

Constitution is not equivalent to doing the act itself).  A deprivation of “peace of mind”

similarly does not support a constitutional claim. King, 117 F.3d at 1067.  Accordingly,

plaintiff’s claims for verbal harassment against defendants is legally frivolous and/or fails

to state a claim upon which relief can be granted. 

Similarly, plaintiff cannot sustain a claim relating to the revocation of his

probation.  In Heck v. Humphrey, 512 U.S. 477 (1994), the Supreme Court determined

that where a judgment in favor of the plaintiff would necessarily implicate the validity

of the plaintiff's conviction or the length of his sentence, a cause of action under § 1983

is not cognizable unless the plaintiff can show that his underlying "conviction or

sentence had been reversed on direct appeal, declared invalid by a state tribunal
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authorized to make such a determination, or called into question by the issuance of a

federal writ of habeas corpus." Id. at 487.  "Heck applies to proceedings [that] call into

question the fact or duration of parole."  Jackson v.  Vannoy, 49 F.3d 175, 177 (5th Cir.),

cert. denied, 516 U.S.  851 (1995).  A plaintiff in a § 1983 suit may not question the

validity of the confinement resulting from a probation revocation hearing if he does not

allege that the parole board's decision has been reversed, expunged, set aside or called

into question.  Littles v. Bd. of Pardons and Paroles Div., 68 F.3d 122, 123 (5th

Cir.1995); see also McGrew v. Texas Bd. of Pardons & Paroles, 47 F.3d 158, 161 (5th

Cir.1995) (Heck bars § 1983 action challenging revocation of supervised release);c.f.,

Schafer v. Moore, 46 F.3d 43, 45 (8th Cir. 1995) (per curiam) (holding that Heck

precludes § 1983 action which would impliedly invalidate a denial of parole as challenge

to duration of confinement).  When a state prisoner's § 1983 suit implicates the length

of his or her incarceration, the complaint must be dismissed unless the plaintiff can

demonstrate that the decision establishing the length of incarceration (here, the decision

to revoke parole) has already been invalidated.  Butterfield v.  Bail, 120 F.3d 1023, 1025

(9th Cir.1997) (claim barred by Heck may be dismissed under Rule 12(b)).

Plaintiff has not made any showing that the decision to revoke his probation has

been reversed, expunged, set aside or called into question.  As a result, his claims relating

to the revocation of his probation are subject to dismissal.

Case: 4:08-cv-01301-CDP   Doc. #:  9   Filed: 11/10/08   Page: 5 of 6 PageID #: <pageID>



-6-

Accordingly,

IT IS HEREBY ORDERED that plaintiff’s motion for leave to file an amended

complaint [Doc. #5] is GRANTED.  

IT IS FURTHER ORDERED that plaintiff’s motion to proceed in forma

pauperis [Doc. #2] is GRANTED.

IT IS FURTHER ORDERED that the plaintiff shall pay an initial filing fee of

$13.41 within thirty (30) days of the date of this Order.  Plaintiff is instructed to make

his remittance payable to “Clerk, United States District Court,” and to include upon it:

(1) his name; (2) his prison registration number; (3) the case number; and (4) that the

remittance is for an original proceeding.

IT IS FURTHER ORDERED that the Clerk shall not issue process or cause

process to issue upon the amended complaint because the amended complaint is legally

frivolous or fails to state a claim upon which relief can be granted, or both.

An Order of Dismissal will accompany this Memorandum and Order.

Dated this 10th day of November, 2008.

CATHERINE D. PERRY

UNITED STATES DISTRICT JUDGE 
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