
UNITED STATES DISTRICT COURT 

EASTERN DISTRICT OF MISSOURI 

EASTERN DIVISION 

 

EMPLOYERS AND LOCAL 534 MEAT  ) 

EMPLOYEES PENSION FUND, et al., ) 

) 

               Plaintiffs, ) 

 ) 

v. ) Case No. 4:16-CV-01305-NCC 

) 

NORRENBERNS FOODS, INC.  ) 

d/b/a TOM'S IGA and ) 

d/b/a TOM'S SUPERMARKETS, ) 

) 

               Defendant. ) 

 

MEMORANDUM AND ORDER 

 

This matter is before the Court on Plaintiffs’ Motion for Summary Judgment filed on 

November 16, 2017 (Doc. 23).  Defendant Norrenberns Foods, Inc. d/b/a Tom’s IGA and d/b/a 

Tom’s Supermarkets (“Norrenberns”) did not file a response in the time permitted by local rule.  

The Court entered a show cause order directing Norrenberns to file a response no later than 

December 22, 2017 and warning Norrenberns that its failure to respond may result in the Court 

ruling on the unopposed motion (Doc. 26).  As of today’s date, Norrenberns has not filed a 

response.  For the following reasons, Plaintiffs’ Motion for Summary Judgment (Doc. 23) will be 

GRANTED.  

I. Factual and Procedural Background 

On August 10, 2016, Plaintiffs filed this action pursuant to the Employee Retirement 

Income Security Act of 1974 (ERISA), 29 U.S.C. §§ 1001 et seq., and the Labor Management 

Relations Act (LMRA), 29 U.S.C. §§ 141 et seq., seeking to enforce a Collective Bargaining 

Agreement between United Food and Commercial Workers Local 534 and Defendant 

Norrenberns (Doc. 1).  Defendant Norrenberns filed an Answer on September 8, 2016 (Doc. 8).  
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The Parties thereafter consented to the undersigned United States Magistrate Judge’s jurisdiction 

under 28 U.S.C. § 636(c) (Doc. 9).  The Court entered a Case Management Order on November 

9, 2016 (Doc. 13).  When no dispositive motions were filed by the required deadline, the Court 

entered a show cause order on July 6, 2017 directing the Parties file a report with the Court 

regarding the status of the current action (Doc. 14).  In their status report, the Parties indicated 

that the Parties agreed on a payment plan and, accordingly, the Court vacated all case deadlines 

and set a deadline for the filing of dismissal papers (Doc. 16).  On August 30, 3017, Plaintiffs 

filed a Motion to Enforce Settlement in which Plaintiffs indicated while Defendant initially 

complied with the parties’ resolution to this matter whereby Defendant would pay a certain 

amount per month, “defendant has recently failed to do so” (Doc. 17 at 1).  Plaintiffs also moved 

to be excused from this Court’s deadline to file appropriate dismissal papers (Doc. 18).  The 

Court denied, without prejudice, Plaintiffs’ Motion to Enforce Settlement because Plaintiffs did 

not provide the Court with an accounting or a copy of the settlement agreement and granted the 

Parties an additional thirty (30) days to file dismissal papers (Doc. 19).  

On October 4, 2017, Plaintiffs moved for leave to file a Motion for Summary Judgment 

which the Court subsequently granted (Docs. 20, 22).  Plaintiffs filed their Motion Summary 

Judgment on November 16, 2017 (Doc. 23).  In their motion, Plaintiffs seek summary judgment 

in the amount of $19,910.93, consisting of $5,304.90 in contributions, $8,591.59 in liquidated 

damages, $3,127.64 in interest, $2,379.50 in legal fees, and $507.30 in court costs (Id.).  In 

conjunction with their summary judgment motion, Plaintiffs submitted a Statement of 

Undisputed Material Facts (Doc. 25) (hereinafter “SOF”).  In support of their statement of facts, 

Plaintiffs’ provide the Court with the following evidence: (1) the Affidavit of Greg A. Campbell, 

Plaintiffs’ counsel (Doc. 23-1); (2) the Affidavit of Kim Higgins, a Contribution Processor with 
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Zenith American Solutions, the administrator of Employers and Local 534 Meat Employees’ 

Pension Trust (Doc. 23-2); (3) the collective bargaining agreement covering the period of 

October 2, 2011 through September 27, 2014 (Doc. 23-3); (4) the Extension Agreement dated 

April 15, 2015 (Doc. 23-4); (5) reports submitted by Defendant Norrenberns for its stores for the 

period August 2015 to September 2017 (Docs. 23-5, 23-6); (6) the Trust Agreement for 

Employers and Local 534 Meat Employees’ Pension Trust (Doc. 23-7); and (7) spreadsheets 

showing the amounts owed by Defendant Norrenberns for each of its two stores (Docs. 23-8; 23-

9).   

Under Local Rule 7-4.01(E), “All matters set forth in the statement of the movant shall be 

deemed admitted for purposes of summary judgment unless specifically controverted by the 

opposing party.”  Defendant Norrenberns has not filed a memorandum in opposition nor has it 

responded to Plaintiffs’ Statement of Undisputed Material Facts.  Therefore, the Court deems 

those facts admitted for the purposes of this Order.  See also Jetton v. McDonnell Douglas Corp., 

121 F.3d 423, 426 (8th Cir. 1997) (“A local rule of a district court has the force of law and the 

parties are charged with knowledge of the district court’s rules the same as with knowledge of 

the Federal Rules and all federal law.”) (citations omitted).   

As such the undisputed material facts are as follows:   

Plaintiff Employers and Local 534 Meat Employees’ Pension Trust (“Pension Fund”) is a 

multiemployer pension plan governed by the Employee Retirement Income Security Act 

(“ERISA”), 29 U.S.C. §1001 et. seq. (SOF ¶1).  The Trustees of the Pension Fund are William 

Falbe, Stephen Malec, Donald Schaper and David Dingee (Id.).  Defendant Norrenberns operates 

two stores called Tom’s IGA, one located in Freeburg, Illinois, the other located in Mascoutah, 

Illinois (SOF ¶2).   
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At all times relevant Norrenberns has been party to a collective bargaining agreement 

(“CBA”) with United Food and Commercial Workers Local 534 (“Local 534” or the “Union”) 

(SOF ¶3).  The CBA requires Norrenberns to contribute to the Pension Fund (SOF ¶4).  Based on 

reports submitted by Norrenberns to the Pension Fund, Norrenberns owes contributions of 

$2,121.03 for its Freeburg store, and $3,183.87 for its Mascoutah store (SOF ¶5). 

The Trust Agreement for the Pension Fund, which is incorporated by the CBA, requires 

Norrenberns to pay interest, liquidated damages, attorneys’ fees and court costs (SOF ¶6).  Based 

on contributions which were either delinquent at the time that this suit was filed or which became 

delinquent during the pendency of this lawsuit, Norrenberns owes interest of $1,266.03 and 

liquidated damages of $3,424.68 for the Freeburg store, and interest of $1,861.61 and liquidated 

damages of $5,166.91 for the Mascoutah store (SOF ¶7).  Plaintiffs have incurred attorneys’ fees 

of $2,379.50 and costs of $507.30 for a total of $2,886.80 in attorneys’ fees and court costs (SOF 

¶8).   

II. Discussion 

Pursuant to Federal Rule of Civil Procedure 56(c), a court may grant a motion for 

summary judgment if all of the information on the record before the court shows “there is no 

genuine issue of material fact and the moving party is entitled to judgment as a matter of law.”  

See Celotex Corp. v. Catrett, 477 U.S. 317, 322 (1986).  A fact is only material if it might affect 

the outcome of the case under the governing substantial law.  Anderson v. Liberty Lobby, Inc., 

477 U.S. 242, 249 (1986).  Additionally, a “genuine” issue only exists “if the evidence is such 

that a reasonable jury could return a verdict for the nonmoving party.”  Herring v. Can. Life 

Assur. Co., 207 F.3d 1026, 1029 (8th Cir. 2000) (citing Anderson, 477 U.S. at 248).  The moving 

party has the initial burden of clearly establishing the non-existence of any genuine issue of fact 
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that is material to a judgment in its favor.  City of Mt. Pleasant, Iowa v. Assoc. Elec. Co-op., Inc., 

838 F.2d 268, 273 (8th Cir. 1988).  Once the moving party discharges this burden, the burden 

then shifts to the non-moving party.  Anderson, 477 U.S. at 249.  The non-moving party must set 

forth affirmative evidence and specific facts showing there is a genuine dispute on an issue of 

material fact.  Id.  If, as is the case here, the facts as alleged by Plaintiffs are not in dispute, it 

does not mean that summary judgment should be automatically granted in favor of Plaintiffs, the 

undisputed facts must establish Plaintiffs are entitled to judgment as a matter of law.  Cross v. 

MHM Corr. Servs., Inc., No. 4:11CV1544 TIA, 2014 WL 5385113, at *3 (E.D. Mo. Oct. 10, 

2014). 

Under Section 515 of ERISA : 

Every employer who is obligated to make contributions to a multiemployer plan under 

the terms of the plan or under the terms of a collectively bargained agreement shall, to the 

extent not inconsistent with law, make such contributions in accordance with the terms 

and conditions of such plan or such agreement. 

 

29 U.S.C. § 1145.  “Under ERISA § 515, [multiemployer fringe benefit funds] may collect only 

those contributions that [an employer] is contractually obligated to pay.”  Carpenters Fringe 

Benefit Funds of Ill. v. McKenzie Eng’g, 217 F.3d 578, 582 (8th Cir. 2000).  Ordinary contract 

law governs the interpretation of collective bargaining agreements, and if a collective bargaining 

agreement is unambiguous, the parties will be bound by its terms.  Cent. States, Se. & Sw. Areas 

Pension Fund v. Indep. Fruit & Produce Co., 919 F.2d 1343, 1350 (8th Cir. 1990).  “The law is 

clearly established in this circuit that a contract is ambiguous only if it is reasonably susceptible 

of more than one construction,” and “[i]n ascertaining whether a contract is reasonably 

susceptible of more than one construction, words are to be given their plain and ordinary 

meaning as understood by a reasonable, average person.”  Id.  If the Court finds for the Pension 
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Fund, it must award the Fund unpaid contributions, interest on the unpaid contributions, 

liquidated damages, attorneys’ fees, and costs.  ERISA § 502(g)(2), 29 U.S.C. § 1132(g)(2) 

The Court finds that Defendant was bound by a collective bargaining agreement with the 

Union to contribute to the Pension Fund from October 2, 2011 through the present (Docs. 23-3 at 

5, 25; 23-4).  The CBA unambiguously requires payment of contributions to the Pension Fund 

for all hours paid with a maximum of forty (40) hours per employee per week (Docs. 23-1 at ¶5; 

23-3 at 14).  The CBA also incorporates the Trust Agreement of the Pension Fund (Doc. 23-3 at 

15).  The Trust Agreement requires Defendant to pay liquidated damages of ten percent (10%) 

on all delinquent contributions and an additional .75% per month thereafter for each month that 

the contributions remain delinquent (Doc. 23-7 at 17-18).  The Trust Agreement further requires 

the payment of ten percent interest on any delinquency and authorizes the Pension Fund to 

collect reasonable attorneys’ fees, expenses, and court costs due to Defendant’s delinquencies 

(Id. at 18).   

 Based on the hours reported by Defendant without payment, Plaintiffs seek recovery of 

$5,304.90 in delinquent contributions, $8,591.59 in liquidated damages, and $3,127.64 in interest 

for the period of August 2015 to September 2017 (Docs. 23-2 at ¶¶6-7; 23-8; 23-9).  Plaintiffs 

sufficiently support their requests with the detailed Affidavit of Kim Higgins, a Contribution 

Processor with Zenith American Solutions, the administrator of the Pension Fund (Doc. 23-2), as 

well as reports submitted by Defendant Norrenberns for the period August 2015 to September 

2017 (Docs. 23-5, 23-6) and thorough spreadsheets showing the calculations of the amounts 

owed by Norrenberns for each of the two stores (Docs. 23-8; 23-9).  Plaintiffs also request 

$2,379.50 in attorneys’ fees and $507.30 in court costs, as supported by the Affidavit of 

Plaintiff’s counsel (Doc. 23-1).  The Court has reviewed the Affidavit and finds that the 
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/s/ Noelle C. Collins 

attorneys’ fees expended and costs incurred were reasonable.  Therefore, the Court finds that 

Plaintiffs shall have judgment for the amounts requested. 

III. Conclusion 

Accordingly, 

IT IS HEREBY ORDERED that Plaintiffs’ Motion for Summary Judgment (Doc. 23) is 

GRANTED. 

IT IS FURTHER ORDERED that Plaintiffs are awarded outstanding contributions in 

the amount of $5,304.90, liquidated damages in the amount of $8,591.59, interest in the amount 

of $3,127.64, and attorneys’ fees and court costs in the amount of $2,886.80, for a total of 

$19,910.93.   

A separate Judgment will accompany this Memorandum and Order.   

           Dated this 16th day of February, 2018.  

 

 

 

NOELLE C. COLLINS 

UNITED STATES MAGISTRATE JUDGE 

 

Case: 4:16-cv-01305-NCC   Doc. #:  27   Filed: 02/16/18   Page: 7 of 7 PageID #: <pageID>


		Superintendent of Documents
	2018-02-21T15:01:23-0500
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




