SO ORDERED.

SIGNED this 17 day of May, 2006.

A. Thomas Small
United States Bankruptcy Judge

UNI TED STATES BANKRUPTCY COURT
EASTERN DI STRI CT OF NORTH CAROLI NA
RALEI GH DI VI SI ON

I N RE: CASE NO.
ANDREA GAYE ENNS 05-02434-5- ATS
DEBTOR

BRAD ENNS AND
SUSAN SCHERF ENNS
ADVERSARY PROCEEDI NG NO.

Plaintiffs
S-05-00141-5- AP
V.
ANDREA GAYE ENNS
Def endant .
ORDER ALLOW NG DEFENDANT' S MOTI ON FOR SUMVARY JUDGMENT,
DENYI NG PLAI NTI FFS" CROSS- MOTI ON FOR SUMVARY  JUDGVENT
AND DI SM SSI NG DI SCOVERY MOTI ONS AS MOOT
The matters before the court are the notion for summary j udgnent
filed by the defendant, Andrea Gaye Enns, the response of the

plaintiffs, whichwas treated as a cross-notion for sunary j udgnent,

and vari ous di scovery notions. Atelephonic hearing took place on
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April 13, 2006, and a further hearing took placein Ral eigh, North
Carolina on May 9, 2006.

Andrea Gaye Enns filed a petition for relief under chapter 7 of
t he Bankrupt cy Code on June 10, 2005. On Septenber 2, 2005, the pro se
plaintiffs, Brad Enns and Susan Scherf Enns, filed the conplaint in
t hi s adversary proceedi ng cont endi ng t hat t he debt or wongful Iy renoved
househol d goods fromt heir hone. The plaintiffs seek recovery of the
goods or conpensationinthe anount of $30, 000. The debtor filed a
nmotion for summary judgment and supporting affidavits, which
essentially established the follow ng facts:

On Decenber 29, 2004, Mortgage El ectroni c Regi strati on Systens
("MERS") foreclosedonthe plaintiffs' property | ocated at 5420 Li ve
Cak Trail, Ral eigh, North Carolina. MERS was t he successful bi dder and
t he forecl osure bid was subsequently assi gned to Federal Hone Loan
Mort gage Cor poration ("FHLMC'). On January 4, 2005, FHLMC sent t he
plaintiffs aletter offering themcash in exchange for their renoval of
t heir personal property and turnover of the keys withinten days. The
plaintiffsfailedtorespondtotheletter, and on January 18, 2005,
FHLMC i ssued a notice to vacate. On February 11, 2005, an application
for wit of possession was filed, and a wit of possession was
subsequently i ssued. The Wake County Sheriff served the wit of

possessi on on February 21, 2005.
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The plaintiffs failedtorespondto any of the notices, and di d
not renove their property. On March 6, 2005, t he debt or was al | owed
access to the property by agents of FHLMC, and she renpved per sonal
property fromthe prem ses.

The plaintiffs submtted an affidavit contendi ng t hat t hey di d not
receivethenoticesrelatedtothe foreclosure and wit of possession,
t hat they di d not abandon the real property, and that as | ate as March
4, 2005, they were attenpting to sell the real propertytoathird
party. The plaintiffs further contend that when they reached agents of
FHLMC on March 7, 2005, they were told that no one other than the
debt or was all owed i nthe property except for the plaintiffs, and t hat
theplaintiffs' witten approval was required before FHLMC woul d perm t
theplaintiffs' friend fromenteringthe property. The plaintiffs
contend that it was i nconsistent for FHLMCto al | owt he debtor onto t he
property, whileinsistingthat witten approval was required for any
ot her personto gain access.! The plaintiffs also attachedtotheir
affidavit aletter witten by the debtor to the North Carolina Real
Est ate Conmi ssion (inresponseto aconplaint by theplaintiffs) in
whi ch t he debt or expl ai ned t hat she obt ai ned t he personal property from

the residence with the perm ssion of the agent for FHLMC

Though the plaintiffs were the only individuals listedonthe
deed to the property, the debtor and M. Enns are t he obl i gors under
t he deed of trust. FHLMC s agent's affidavit suggests that access was
al l owed for those nanmed on the deed of trust.

3
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"[S]ummary judgnent i s proper "if the pl eadi ngs, depositions,
answers tointerrogatories and adm ssionsonfile, together withthe
affidavits, if any, showthat there is no genui ne i ssue as to any
mat eri al fact and that the noving partyisentitledto ajudgnment as a

matter of law'" Celotex Corp. v. Catrett, 477 U.S. 317, 322, 106 S.

Ct. 2548, 2552 (1986). Inmaking this determ nation, conflicts are

resol ved by viewing all facts and i nferences to be drawn fromthe facts

inthelight nost favorable to the non-noving party. United States v.

Di ebold, Inc., 369 U.S. 654, 82 S. Ct. 993 (1962). Summary j udgnment

shoul d not be grant ed unl ess the novi ng party establishes hisright to

judgment "with such clarity as to | eave no roomfor controversy."

Portis v. Folk Constr. Co., 694 F.2d 520, 522 (8th Cir. 1982).
The plaintiffs seek to recover property or paynent for property
t hat t hey contend was taken fromthemprepetition. The debt, if any,
is aprepetition debt that is dischargedunlessit falls within an
exception to discharge under 11 U S.C. 8§ 523(a). The plaintiffs
contend t hat the property was stol en fromthem whi ch woul d nake t he
debt nondi schar geabl e pursuant to 8§ 523(a)(4), which excepts from
di scharge a debt for | arceny. However, all of the evi dence shows t hat
t he debt or t ook possessi on of the property only wi th the perm ssion of
t he agent of FHLMC, which was in|awful custody of the property at the

time. The plaintiffs' affidavit fails tocreate a di sputed issue of
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mat eri al fact as to whet her t he debt or obt ai ned t he property t hrough
| arceny.

Because there i s no di sputed i ssue of materi al fact that could
render t he debt nondi schargeabl e, entry of summary judgnent i n favor of
t he def endant i s appropriate wi t hout the need to reach t he questi on of
whet her t he debtor was entitled to receive possession of the property
from FHLMC. Nonet hel ess, the court will address this issue.

The debtor relies onthe North Carolina foreclosure statutes to
establish that 10 days after the wit of possessi on was served, FHLMC
had the right tothrowaway, di spose of or sell the personal property
withinthe premses. See N C. Gen. Stat. 88 45-21.29, 42-25.9(g). The
term"di spose of " has beeninterpretedtoinclude nore than the power
to sell, and neans "to transfer i nto newhands or to the control of

soneone el se: relinquish.” See H |l v. Sumrer, 132 U. S 118, 124-25,

10S. . 42 (1889); Roberts v. First Ctizens Bank and Trust, 124 N. C.

App. 713, 478 S. E. 2d 809 (1996) (adopting definition foundinWbster's

ThirdInternational D ctionary 654 (1968)). Because the agent of FHLMC

had the right to di spose of the property, when she gave t he debt or
perm ssiontorenove personal property fromthe real property, she
transferred bothtitle and | awf ul possessi on of the personal property
to the debtor.

The court agrees with the debtor that FHLMC followed the

gui delines set forthinthe statute after the forecl osure sal e and had
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theright totransfer the personal property tothe debtor. Though the
pl aintiffs deny having received notices related to the forecl osure and
the wit of possession, theplaintiffs contendthat their realtor was
incommuni cationwith FHLMC as | ate as March 2005 tryingto sell the
property on behalf of the plaintiffs. FHLMC s agent's affidavit
establ i shes that she repeatedly explainedtothe plaintiffs' realtor
t hat t he property had been forecl osed and that the plaintiffs nolonger
retai ned any ownershiprights. The plaintiffs' contention that they
di d not receive notice does not, inthis case, create a di sputedissue
of fact that would change the result of this adversary proceedi

Based on t he foregoi ng, the court will enter summary j udgnent in
favor of the defendant. The defendant has shown that there is no
di sputed i ssue of material fact and that sheis entitledtojudgnent as
amtter of law, as there are no facts i n evidence that woul d make any
debt owed to t he pl aintiffs nondi schargeabl e. Because the plaintiffs
have not provi ded any evi dence t hat woul d support entry of judgnent in
their favor, the cross-notion for summary judgnment will be deni

There are several discovery notions al so pendi ng, i ncludingthe
plaintiffs' notionto conduct a deposition of the debtor by tel ephone,
t he def endants' nmotion for a protective order, and the plaintiffs’
notionto conpel discovery. Because sunmary judgnent will be entered
infavor of the debtor, the di scovery notions will be di sm ssed as

nmoot .

ng.

ed.
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The debtor's nmotion for summary judgment is ALLOVNED. The
plaintiffs' cross-notion for sunmary judgnment is DENI ED. The
plaintiffs' notionto conduct a deposition of the debtor by tel ephone,
t he def endants' notion for a protective order, andthe plaintiffs'

noti on to conpel discovery are DI SM SSED AS MOOT. A separ at e j udgnent

will be entered.

SO ORDERED.

END OF DOCUMENT
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