
IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF NORTH CAROLINA

JULIETTE N. FINNEY,

Plaintiff,

t11CV109

MICHAELJ. ASTRUE,
Acting Commissionet of Social
Security,

Defendant.

MEMORANDUM OPINION AND RECOMMENDATION
OF UNITED STATES MAGISTRATE JUDGE

Plaintiff, Juliette N. Finney, btought this action putsuant to Sections 205(9) and

1631(c)(3) of the Social Security Act (the "Act"), as amended (42 U.S.C. $$ a05G) and

1383(c)(3), to obtain review of a final decision of the Commissioner of Social Secudty

denying her claims for a Pedod of Disability ("POD"), Disability Insutance Benefits

("DIB"), and Supplemental Secutity Income ("SSI") undet Titles II and XVI of the A.ct.

The Court has before it the cettifìed administrative tecotd and ctoss-motions fot judgment.l

I. PROCEDURAL HISTORY

Plaintiff protectively filed applications for a POD, DIB, and SSI benefits on

Septembet 6, 2006 alleging a disability onset date of ,A.pdl 1.0, 2006. Qr. "1.2, "1.06-1.1.2, 1.1.3-

t Carolyn !Ø. Colvin became the Acting Commissioner of Social Security on February 74,2073.
Pursuant to Rule 25(d) of the Federal Rules of Civil Procedute, Carolyn W. Colvin should be
substituted for Michael J. A.strue as Defendant in this suit. No futthet action need be taken to
continue this suit by reason of the last sentence of secdon 205(g) of the A,ct, 42 U.S.C. S 405(9).
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15.)2 The applications were denied initially and upon teconsideration. (Id. at53-57,62-65.)

Plaintiff requested a hearíng before an Âdministtative Law Judge ("AIJ") . (Id. 
^t 

66.)

Present at the May 20, 2009 hearing were Plaintiff and het attorney. (Id. at 21,-48.) The AIJ

determined in his July 1, 2009 decision that Plaintiff was not disabled under the Âct. (Id. at

9-20.) On Deceml>er 17, 201,0 the,\ppeals Council denied Plaintiffs request fot teview,

making the ALJ's determination the Commissionet's final decision fot review. (Id. at1,-5.)

II. FACTUAL BACKGROUND

Plaintiff was twenty-two years old on the alleged disability onset date, had a high

school diploma, was able to communicate in English, and had past televant wotk as a

shipping clerk. (Id. at27,19.)

III. STANDARD FOR REVIEW

The Commissioner held that Plaintiff was not under a disability within the meaning

of the Act. Under 42 U.S.C. $ 405(9), the scope of iudicial teview of the Commissioner's

fìnal decision is specific and narrow. Snith u. Schweileer,795 tr.2d 343,345 (4th Cir. 1986).

This Coutt's review of that decision is limited to determining whethet thete is substantial

evidence in the tecord to support the Commissionet's decision. 42 U.S.C. $ a05G); Hanter u.

Salliuan,993F.2d31,,34 (4th Cir. 1,992);Hay u. Salliuan,90l F.2d1.453,1456 (4th Cir. 1990).

Substantial evidence is "such relevant evidence as a reasonable mind might accept as

adequate to support a conclusion." Hønter, 993 F.zd 
^t 

34 (citing Nchardson u. Perales, 402

U.S. 389, 401, (1,971)). It "consists of more than a mete scintilla" "but may be somewhat less

than a prepondet^Ítce." 1/. (quoting I-,aws u. Celebreq7e,368 tr.2d 640, 642 (4th Cir. 1,966)).

2 Transcrþt citations refer to the administrative tecord.

2
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The Commissioner must make findings of fact and resolve conflicts in the evidence.

HoJt,907 F.2d at 1.456 (citing King u. Calfano,599 F.2d 597,599 (4th Cit. 1979)). The Court

does not conduct a de novo review of the evidence nor of the Commissioner's findings.

Schweiker, 795 F.2d ^t 345. In reviewing fot substantial evidence, the Court does not

undettake to te-weigh conflicting evidence, to make credibility determinations, or to

substitute its judgment for that of the Commissioner. Craig u. Chater,76 F.3d 585, 589 (4th

Ctr. 1,996) (citing HoJt,907 tr.2d 
^t 

1,456). "l(/here conflicting evidence allows reasonable

minds to diffet as to whether a claimant is disabled, the tesponsibility for that decision falls

on the fCommissioner] (or the fCommissioner's] designate, the ALJ)." Cmig76 F.3d 
^t 

589

(quoting lYalker u. Bowen,834 tr.2d 635,640 (7th Cir. 1937)). The denial of benefits wili be

revetsed only if no reasonable mind could accept the tecord as adequate to support the

determination. See Nchardson,402 U.S. at 401. The issue befote the Cowt is not whethet

Plaintiff is disabled, but whethet the Commissionet's finding that Plaintiff is not disabled is

supported by substantial evidence and was reached based upon 
^ 

cortect application of the

relevant law. See id.; Cofnan u. Bowen,829 F.2d 51.4, 51.7 (4th Cir. 1,987).

IV. THE ALJ'S DISCUSSION

The Social Security Regulations define "disability" for the pulpose of obtaining

disability benefits under the Act as the "inability to do any substantial gainful activity by

reason of any medically detetminable physical or mental impairment3 which can be expected

to tesult in death or which has lasted or can be expected to last fot a continuous period of

3 A "physical ot mental impairment" is an impairment resulting frorr' "anatomical, physiological, or
psychological abnormalities which are demonstrable by medically acceptable clinical and laboratory
diagnostic techniques." 42 U .5.C. S S 423 (d) (3), 1 3 82c (a) (3) p).

aJ
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not less than 1.2 months." 20 C.F.R. S 404.1505(a); see also 42 U.S.C. $$ a%(d)(l)(a),

1382c(a)Q)(A). To meet this definition, a clairnant must have â severe impairment which

makes it impossible to do ptevious work ot substantial gainful activitya that exists in the

nalJonal economy. 20 C.F.R. S 404.1505 (a); see also 42 U.S.C. SS 423(dX2)(A),1,382.(aX3XB)

A. The Five-Step Sequential Analysis

The Commissionet follows a five-step sequential analysis to ascertain if the claimant is

disabled, which is set forth in 20 C.F.R. SS 404.1520, 41,6.920. See Albright u. Comm'r of Soc

Sec. Adrzin., 17 4 F.3d 473, 47 5 n.2 (4th Cir. 1,999). The ALJ must detetmine in sequence:

(1) Whether the claimant is engaged in substanttal gainful activity (i.e.,whether the

claimant is working). If so, the claimant is not disabled and the inquiry ends.

Q) lØhethet the claimant has a severe impairment. If not, then the claimant is not

disabled and the inquiry ends.

(3) Whethet the impairment meets ot equals to medical criteda of 20 C.F.R., Patt

404, Subpat P, Appendix 1, which sets forth a list of impairments that wanaît

a finding of disability without considedng vocational critena. If so, the claimant

zi disabled and the inquiry is halted.

(4) Whethet the impairment prevents the claimant ftom performing past relevant

work. If not, the claimant is not disabled and the inquity is halted.

a "substantial gainful actrvity" is work that (1) involves performing significant ot ptoductive physical
or mental duties, and Q) is done (ot intended) fot pay or profit. 20 C.F.R. SS 404.1510,476.91,0.

4
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(5) Whether the claimant is able to petfotm any other wotk considering both het

residual functional capacitys and her vocational abilities. If so, the claimant is

not disabled.

20 c.F'.R. S$ 404.1520,416.920.

Hete, the AIJ first determined that Plaintiff had not engaged in substantial gainful

acttvíty since het alleged onset date of Apdl 10, 2006. (r. 1,4.) The ,\LJ next found in step

two that Plaintiff had the following severe impairments: insulin dependent diabetes mellitus,

obesity, and a¡ affective disotder Qd.) At step three, the ÂIJ found that Plaintiff did not

have an impairment or combination of impairments listed in, or medically equal to, one

listed in Âppendix 1. (Id. at 1,5.) At the fouth step of the sequence, the ALJ determined

that Plaintiff was not disabled ftom Apdl 1,0, 2006 through the date of the decision because

she could petfotm het past televant wotk as a shipping clerk. (d. at 19-20.)

B. Residual Functio nal Capacity Determination

Ptiot to step fout, the ALJ determined Plaintiffs RtrC based on his evaluation of the

evidence. (Id. at17-19.) The '\LJ determined that Plaintiff retained the RFC to petform a

teduced rànge of medium wotk, which is gteatet than but encompasses the full range of

sedentary wotk. (Id. at 17.) Specifrcally, the ALJ concluded that Plaintiff can lift and catny 
^

maximum of fifty pounds at a ttrne occasionally and can ftequently lift and carry twenty-fìve

pounds, can sit for six hours in an eight hour workday, stand for two houts in an eight hour

s "Residual functional capacíty" is the most a claimant can do in a work setting despite the physical
and mental limitations of het impairment a;nd any related symptom (e¿., pan). See 20 C.F.R. $S

404.1545(a)(1),416.945(uX1); see a/so Hines u Baruhaft,453 F.3d 559,562 (4th Cir. 2006). The RFC
includes both a "physical exertional or strength limitation" that assesses the claimant's "ability to do
sedentary, light, medium, heavy, or very hear.y work," as well as "nonexettional limitations (mental,
sensory or skin impairments)." Ha// u. Harris, 658 F.2d 260,265 (4th Cir. 1981).

5
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workday, and walk for two houts in an eight hour wotkday. (Id.) Additionally, the ALJ

concluded that Plaintiff has non-exeftional limitations, which limit het to the petfotmance of

non-complex, tepetitive and routine tasks in a work envfuonment that does not tequhe any

intense ongoing intetaction with others. (Id.)

C. Past Relevant Work

The ALJ found in step four that Plaintiff could perform her past televant work as a

shipping clerk as it was actually performed and that this wotk does not tequire the

petfotmance of work-related activities precluded by the claimant's tesidual functional

capacrty. (Id. at 19-20.)

V. ANALYSIS

Plaintiff raises a single issue in contending that the ALJ "etred by finding Plaintiff to

be not disabled at step fout of the sequential evaluation based on arì ability to perfotm past

relevant work that exceeds Plaintiffls residual functional capacity." (Docket E.ttty 1.0 at 3,

3-S.) "[Â] claimant will be found 'not disabled' if [s]he is capable of perfotming þet] past

relevant work eithet as [s]he performed it in the p^st 0r as it is genetally tequired by

employets in the nattonal economy." Pass u. Chater,65 F.3d 1200, 1.207 (4th Cu. 1.995); :ee

Social Security Ruling ("SSR") 82-6'1., 1,982 WL 31,387, at *1,-2 (1982). Plaintiff has the

burden through the fìrst four steps of the sequential evaluation process and at the fouth

step she must establish that she has an impairment which prevents het ftom petfotming her

past televant work. See Hall u. Harris,658 F.2d 260,264 (4th Cir. 1981).

The Social Security Rulings and Regulations also speak to the proper procedute for

an ALJ to follow at step four. SSR 82-62 ptovides in pettinentpattthat

6
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In finding tha;t 
^î 

individual has the capacrty to perfotm a past
televant job, the determination or decision must contain among
the findings the following specific findings of fact:

1,. Â finding of fact as to the individual's RFC.

2. A finding of fact as to the physical and mental demands of
the past job/occup aion.

3. ,\ finding of fact that the individual's RFC would permit a

returfl to his or her past job or occupation.

SSR 82-62,1,982 lfl, 31386,*4 (1,982). See also 20 C.F.R. SS 404.1520(e),416.920(e) ("rX/e

use our IRtrC] assessment at the fourth step of the sequential evaluation ptocess to

detetmine if you can do your past relevant work . . ."). Accotding to SSR 82-62, ttft]he

claimant is the primary source fot vocational documentation, and statements by the claimant

regarding past work 
^ne 

genera,lly sufficient fot detetmining the skill level; exertional

demands and nonexertional demands of such work." SSR 82-62, at x3; îee, e.g., Ta/or u.

Astrae, Civil -,A.ction No. BPG-11-32, 20'1,2 WL 294532, at *9 (D. Md. Jan. 31., 201,2)

(unpublished); r:-/0fi u. Astrae, Civil No. 3:1,0CY474-trDW-DSC,201"1. WL 494631'1., atx4-5

CX/.D.N.C. June 6,201.1) (unpublished), adopted fu 201,1, WL 4946270 $V.D.N.C. Oct. 18,

201,1) (unpublished); Shanlee u. Astrue, Action No. 2:09-cv-290,2010 lfl- 31,87643, at*5-6

(E.D.Va. lr'f.ay 28,201.0) (unpublished), adopted þt 201,0WL 3187609 (E.D.Va. Aug. 11,2010)

(unpublish ed); see also Hønter u. Sølliuan, 993 F.2d 31,, 35 (4th Cir. 1,992) ("Thtough the foutth

step, the bwden of production and ptoof is on the clumant.").

FIere, as noted, after setting forth Plaintiffs RFC fot a narrowed range of medium

work, the A{ found in step four that Plaintiff could perform her past relevant wotk as a

shipping cletk as it was actualTy performed and that this wotk does not tequire the

7
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performance of work-related activities ptecluded by the claimant's residual functional

capacity. Ql1,9-20.) More specifically, the ALJ stated:

The ctaimant testi{ìed that she wotked as a shipping clerk fot
HaÄand, the check company. She stated that her duties

consisted of inspecting, packaging, and shipping checks to bank
customers. She said that the inspection duties tequired only
flipping thtough the checks to determine whether there wete
any printing errors, teporting that she was not tesponsible for
compadng the ptinted information to customers' acttal address

ot bank account numbet for accuracy. After inspecting the
checks, she would tape the boxes shut, affix maiJing labels to
the boxes, and place them on a conveyor belt fot shipping. She

stated that the job could be petfotmed in eithet a seated ot a

standing position. l7ith regard to het reasons for leaving this
job, the claknant explained that she was let go in 2006 after
missing two months of work following a surgery on het legs.

She acknowledged that she had worked thete full-time for a

year.

The claimant's testimony demonstrates that this position was

unskilled in natute. Consistent with both the information
contained in the Dictionary of Occupattonal Titles and the
claimant's testimony, this work activity is classified as requiring

^ r^nge of light wotk. The claimant's residual functional
capacity permits light work activity with a reduction in the
number of hours she can walk ot stand in an 8-hout wotk day.

Since the claimant's testimony revealed that het wotk as a

shipping cletk could be performed in either a sitting or standing
position, the claimant temains able to perfotm the range of
wotk activity tequited in her past relevant work. In compating
the claimant's residual functional capacity with the physical and

mental demands of this wotk the undetsigned finds that the
claimant is able to petform het past relevant wotk as it was

acínlly performed.

Çt1,9-20.)

Thus, the ÂLJ met the three criteda set forth in SSR 82-62. He tendeted a finding of

fact as to Plaintiffs RFC, concluding that she could petfotm a nartowed range of medium

work. The ALJ also made a finding of fact as to the physical and mental demands of

I
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Plaintiffs past job/occupation as a shipping cletk at a check company, based on her own

testimony as to the demands of that job. Finally, the ÂIJ made a finding of fact that

Plaintiffs RFC would permit her return to her past iob or occupation. In reaching his step

fout conclusion, the ALJ evaluated the vocational evidence and tendeted a finding that the

record evidence does not demonstrate that Plaintiff is precluded ftom performing wotk as a

shipping clerk as actrnlly petfotmed. GR. 17 -20, 29-32, 1,36-37 , 142-43,187-89.)

Plaintiff disagrees with this fìnding. She contests the ALJ's conclusion that her past

televant wotk is "unskilled." pocket Ent y 10 at 5.) She points in suppott to headng

testimony in which she stated that her shipping clerk job involved inspecting checks fot

irtegularities. Qd. cilngTr. at 30.) Plaintiff asserts these inspections tendet het past televant

work as "semi-skilled" under 20 C.F.R. 404.156S(b) and that the ALJ's conclusion to the

corrtra;ry is reversible ettot.6

Having reviewed the entire record, including Plaintiffs hearing testimony, the

undetsigned concludes that the ALJ's determination that Plaintiffs past televant wotk was

unskilled in nature is supported by substanial evidence. Unskilled work is:

u Semi-ski[ed work is defined as follows:

ffiotk which needs some skills but does not require doing the mote
complex work duties. Semi-skilled jobs may requite alertness and
close attention to wâtching machine processes; or inspecting, testing
or otherwise looking fot iregularities; ot tending ot guarding
equipment, property, materials, or persons against loss, damage or
njury; or other types of activities which are similatly less complex
than skilled work, but more complex than unskilled wotk. Â iob may
be classified as semi-skilled where coordination and dexterity ate

flecessaty, as when hands or feet must be moved quickly to do
tepetitive tasks.

9

20 c.F.R. S 404.1s68(b).
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work which needs little ot no judgment to do simple duties that
can be leatned on the job in a short period of tjme. The job
trray or may not tequire considerable strength. For example, we
considet jobs unskilled if the ptimary wotk duties are handling,
feeding and offbearing (that is, placing ot temoving materials
ftom machines which ate automatic or operated by others), or
machine tending, and a person can usually learn to do the job in
30 days, and little specifìc vocational prepatation and judgment
ate needed. A person does not gain wotk skills by doing
unskilled jobs.

20 C.F.R. $S 404.1,568(a), 41,6.968(a). "The basic mental demands of competitive,

remunerative, unskilled work include the abilities (on a sustained basis) to understand, catry

out, and remember simple instructions; to respond apptoptiately to supervision, cowotkets,

and usual work situations; and to deal with changes in a routine work setting." SSR 85-15,

1985 \)fL 56857, x4 (1985). At her headng, Plaintiff testifìed that she would "inspect

[checks] and package them and ship them." (It. 30.) The AfJ questioned Plaintiff furthet

on what this inspection entailed and she testified that she did not read checks to determine

whethet the information on them was correct, but instead looked at the checks to make sute

"the ptint on it was correct, like the lines weren't messed up" and that "thete fwere] no spots

on the checks, or nothing printed on them that shouldn't be there, like a big like ink spot on

the check ot something." (Id. at 30-31,.) In light of this, the undetsigned is not convinced

that the ALJ etted in deeming such work unskilled in natute.

Plaintiff next asserts that the Dictionary of Occupational Titles ("DOT") classifies

Plaintiffls past televant wotk as semi-skilled. (Docket Ettry 10 at 6.) Plaintiff contends that

her description at the hearing of her job as a shipping cletk (Ir. 29-32) closely matches the

10
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DOT's descrþtion fot the job of "shipping Checker." See DOT S 222.687-030.7 Plaintiff

points out that this job is classified as semi-skilled, with a specifìc vocational preparation

time of four, and that the ALJ referred to the DOT, but cited no specifìc DOT listing to

characterize PlaintifPs past work. (Id. at 6.) SSR 00-4p, 2000 \)fL 1.898704, *3 (2000) ("The

DOT lists a specifìc vocational preparation (S\IP) time fot each descdbed occupation.

Using the skill level definitions in 20 CFR 404.1.568 and 41.6.968, unskilled wotk conesponds

to an S\rP of 1-2; semi-skilled work cottesponds to an SVP of 3-4; and skilled work

corresponds to an S\? of 5-9 in the DOT.")

This objection lacks merit for at least two reasons. First, as Defendant correctly

points out, the DOT listing for Checker I also closely matches Plaintiffs description of her

past work, which tequires only level two education tequirements with an SVP of shot

demonstrations up to and including one month, i.e., an SVP of 2, or essentially unskilled

work. @ocket Entry 15 at 9.)8 Flowever, perhaps more impottantly, Plaintiff eroneously

t Th. DOT describes "shipping Checker" as one who:

Verifies quantity, quality, labeling, and addtessing of products and

items of metchandise ready fot shipmeît ^t manufacturìng or
commercial establishmenl Counts, weþhs, measutes, or examines

packagþg and contents of items for confotmance to company
specifications. Affixes postage on packages, using postal meter.

Compares items packed with customer's otder and othet identifying
data. May keep tecotds on numbet of baskets of tobacco sold and

temoved ftom auction warehouse and be desþated Tobacco-
Checkout Cletk (wholesale tt.). May ovetsee crew of workers engaged

in loading and bracing matertalin railroad cârs or trucks.

DICOT, 222.687 -030,',t 99 7 WL 67 21,35 (1991)

* The DOT describes "Checker I" as one who:

Verifies quantities, quality, condition, value, and type of atticles

l1
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assumes that the r{IJ was required to consult the DOT. As explained, undet the fourth step

of the disability inquky, a clatmant will be not found disabled if she is capable of petforming

her past relevant work eitlter as she performed it in the past 0r as it is genetally requited by

employets in the nattonal economy. Pass, 65 tr.3d at 1207 (cäng Mafün u. Sulliuan,901. tr.2d

650,653 (8th Cir. 1990) ("The two tests [in SSR 82-61] are cleaÃy meant to be disjunctive. If

the claimant is found to satis$' eithet test, then a finding of not disabled is apptopriate."));

SSR 82-61. Thus, where, as hete, an,{LJ finds that an individual is able to "perform þet]

job as þ]he did in the past, it is unnecessatry to consult the DOT in otder to determine

whethet [the claimant] would be able to petform þer past televant work] as it curtently

exists in the national economy." Parr,65 F'.3d 
^t'1,207. 

Because there is substantial evidence

that Plaintiff can petform het past televant as she performed it, this assignment of erot is

metidess.

Plaintiff also implies that the AIJ failed to propetly develop the recotd regarding her

past relevant work. In support, Plaintiff points to pottions of SSR 82-62 and suggests that

the ALJ failed to "obtain sufficient documentation of the functional demands" tequited by

PlaintifPs past relevant work. pocket Entry 1,0 at 3.) It is true that the Agency bears a

tesponsibility in developing an adequate tecord. SSR 82-62, at *3 ("[E]rr.ry effott must be

made to secure evidence that resolves the issue as cleady and explicitly as citcumstances

purchased, sold, or produced against tecotds or reports. May sott
data or items into predetermined sequence or groups. May recotd
items verified. May be desþated according to t¡¡pe of establishment
as Warehouse Checker (clerical).

DICOT, 222.687 -01,0, 1,997 Wr, 67 2130 (1991)

l2
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permit.") Yet, it must also be remembered that Plaintiff ultimately beats the burden of

ptoving that she was unable to petform her past televant wotk. Hunter, 993 F.2d at 35;

DeI-natche u. Heckler,715F.2d1.48,151, (4th Cir. 1983). SSR 82-62 does not alterthatburden,

and, as noted above, it also explicitly ptovides that the "cli:rrrant is the prirnary source fot

vocational documentation, and statements by the claimant regatding past work ate genetally

suffìcient for determining the skill level, exettional demands and nonexettional demands of

such work." SSR 82-62, ú x3. See also Flo1d, 201,1, WL 4946311,, at x4-5 ('Social Secudty

Ruling 82-62 does not alter fa claimant's] burden"). Flete, the ALJ specifìcally quetied

Plaintiffs counsel as to the adequacy of the evidentiary rccotd, specifically questioned

Plaintiff at length regarding alleged impairments, activities, and capabilities (including her

past relevant work), and agreed that the record would temain open so Plaintiff could obtain

and submit additional evidence. (ft. 24-33,35,36,37-38, 42-47.) Plaintiff is also largely

silent as to what manner the ALJ should have developed the record futthet. In light of all

this, the undersigned concludes that the ALJ developed the record suffìciently in a mannet

that permits meaningful judicial review.

Finally, in a Reply to Defendant's Motion fot Summary Judgment, Plaintiff argues the

evaluation at step four requires the A{ to evaluate if the Plaintiff "retains the capacity to

perform the functional demands and job duties of the job as ordinadly tequired by

employers throughout the national economy." (Docket Entty 16 at 4 citing SSR 82-61).

Plaintiff then faults the ALJ for failing to make a finding of fact tegatding the skill level of

Plaintiffs past work as it is generally performed in the national economy. Qd. cängTr.19-

20.) In support of this argument, Plaintiff contends futthet that the ALJ referenced the

13
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DOT, but failed to cite any specific job listing that cotresponds to Plaintiffs past relevant

work. (Id.) Plaintiff rounds this argument out by furthet faulting the ALJ fot not making a

finding as to whether Plaintiff car' petform the wotk as it is generally petformed in the

national economy. Qd.)

This argument lacks metit and largely reasserts a position the undersigned has already

rejected. -,\s explained above, SSR 82-61 is written disjunctively and contain two tests. One

test, which the ALJ did not adopt hete, requires the ALJ to consider "[w]hethet the claimant

retains the capacity to petfotm the functional demands and job duties of the job as otdinarily

requfued by employers throughout the economy" and to this end the DOT "can be telied

upon . . . to define the job as it is asualþ perfotmed in the national economy." SSR 82-61., at

*2. The second test, which the Â{ did employ hete, led the AIJ to consider "the functional

demands and job duties of a pattcular past relevant job as he or she actually petformed it."

(1/.) Given that the ALJ evaluated the actual functional demands and job duties of PlaintifPs

past relevant work, he was not also obliged to assess the functional demands and job duties

of that job as tequited by employers throughout the national economy. "[-,{] claimant will be

found 'not disabled' if [she] is capable of performing þer] past televant work eithet as [she]

petformed it in the p^st 0r as it is generally required by employets in the national economy."

Pass,65 F.3d.at 1205 (citingMartin,901, F.2d at653, for the statement that "The two tests fin

SSR 82-61] are clearþ meant to be disjunctive. If the clairrrant is found to satisfy either test,

then a finding of not disabled is apptoptiate.").

VI. CONCLUSION

After a caref:ul consideration of the evidence of record, the Coutt finds that the

t4
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Commissionet's decision is suppoted by substantial evidence. Accordingly, this Court

RECOMMENDS that PluntifPs Motion for Summary Judgment (Docket Ent"y 9) be

DENIED, Defendant's Motion for Judgment on the Pleadings (Docket Ent"y 14) be

GRANTED, and the final decision of the Commissioner be upheld.

L S'ehst+r

Stntcr Magistrr¡e ludge

Durham, Noth Carohta

January 17,201,4
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