
IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF NORTH CAROLINA

LISA A. GREGORY,

Plaintiff,

1:15CV996

MONTE BRUCE, et aI.,

Defendants.

ORDER, MEMORANDUM OPINION AND
RECOMMENDATION OF UNITED STATES MAGISTRATE JUDGE

This matter is before the court upon several motions including: Defendant Penske

Truck Leasing Company's ("Penske") motion to dismiss (Docket Entry 6), Defendant Monte

Bruce's ("Mt. Btuce") motion to dismiss (Docket E.rtry 10), Plaintiff Lisa A. Gregory's morion

to remand to state court (Docket Entry L7), Penske's motion for protective order Q)ocket

Et tty 31) and Mr. Bruce's motion for protective order pocket Entry 33). All matrers are ripe

for disposition. For the reasons stated below, the court will recommend that Penske's motion

to dismiss be granted (Docket Ent"y 6), Monte Bruce's motion to dismiss be granted (Docket

Entty 10) and, Plaintiffs motion to remand (Docket Entry 17) be denied. Furthermore, rhe

court will grant Penske's motion for protective order (Docket Entry 31) and Mr. Bruce's

motion for protective order (Docket Entry 33).

I. BACKGROUND

On August 1,7, 201,5, pro se Plaintiff fìled a complaint asserting claims against

Defendants in the Supedor Court in Rowan County, North Carolina. (Petition for Removal,

Docket Entry 1, Ex. 1.) Subsequently, Plaintiff filed an amended complaint. (Am. Compl.,
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Docket Etttty 2). On November 24,201.5, Defendants filed a petition to remove the case to

federal court. (Docket Entry 1.) In the amended complaint, Plaintiff alleges that on or about

Âpril 21,,2008, Plaintiff entered into a contract with Penske to rent a moving truck. (A-.

Compl. fl 12, DocketBntry 2.) The truck was rented through Mr. Bruce, an individual that

owns and opetates a business that packages and ships goods ftereinafter "the Packaging

Store"). (Id. ffi|3, 12.) ,tccording to Plaintiff, Mr. Bruce is an agent of Penske. (Id. 1l1l3, 4)

The truck was returned to Mr. Bruce on or about April 30, 2008. (f d.112.) On May 5, 2008,

Plaintiff and het husband made a ff250 cash deposit to rent a truck a second time. (Id. n M)

Accotding to Plaintiff, although she never touched the vehicle, Mr. Bruce requested that the

vehicle be put in her name. Qd.1l17 .) On or aboutJune 18, 2008, while operating the rental

truck, Plaintiffs husband was arrested by the Greensboro Police after attempting to pawn a

stolen lawnmower. Qd.1118) The rental truck remained on the property of the pawn store.

Qd.) On ot aboutJune 19, 2008, Plaintiff bailed her husband out of jall. (1d.n20.) Plaintiffs

husband reftieved the truck and returned it to Mr. Bruce's store. (Id.) On or about June 20,

2008, Mr. Bruce contacted Plaintiff at her place of employment and requested that Plaintiff

pay $3,000 fot the truck rental fee. (1d.n21.) Plaintiff requested to see the bill before she paid

the amount. Qd.) According to Plaintiff, Mr. Bruce refused to provide her with accounting

information and threatened to call the police if she did not pay on that day. Qd.) Between

June 20,2008 and October 23,2008, Mr. Btuce contacted the police and reported that Plaintiff

stole the rental truck. (1d.1122.) On or about October 23,2008,Plaintiff was informed by the

human resources director ather place of employment that a police offìcer came to the college

to inquite about Plaintifls husband's involvement with the rental truck. (Id.nn.) The human
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resources director performed a backgtound check which revealed an outstanding wanant for

Plaintiffs arrest for failing to 
^pper 

in court. (1d.ffi 23-24.) Plaintiff was suspended and

eventually terminated. Qd.111125,27.) On or about February '1.7,2009, Plaintiff was arrested

based on Mr. Bruce's witness statement alleging that Plaintiff stole the rental ruck. Qd.1128.)

Plaintiff posted bail the same day. (d.1130.) Additionally, on the same day Plaintrfls husband

contacted a reptesentative of Penske tequesting a copy of the rental agreement and bill. (1/. fl

31.) Plaintiffs husband's tequest was denied. (Id.) On FebruaÍy 19,2009, Plaintiff contacted

another Penske representative to obtain a copy of the brll. (Id.I 33.) Ultimately, Plaintiff was

not able to retrieve 
^ 

copy of the bt\l. (Id.lT 33, 35.) On July 6, 2009, Plaintiff was indicted in

Rowan County Superior Court for larceny. (Id.n 38.) On August 14,2014, Plaintiffs charge

was dismissed. (d. f[ 44.)

A. Removal 
II' DISCUSSI.N

,{, defendant may remove a case from state court to federal court in instance, -fr.r.

the federal court is able to exercise original judsdiction over the matter. 28 U.S.C. $ laa1(a).

Federal courts thus have original jurisdiction over primarily two types of cases: (1) those

involving federal questions and Q) those involving diversity of citizenship. 28 U.S.C. S

1,332(a). Removal jurisdiction is srictly construed against removal and in favor of temand.

Id.; see also Che:hire u. Coca*Cola Bottlingffiliand, Lnc.,758 F. Supp. 1098, 1102 Q).S.C. 1990)

("If federal jurisdiction is in doubt, such doubt must be resolved in favor of state court

iurisdiction and the case remanded."); Deaßclte Bank Nat. Tru¡t Co. u. Louett, C/A No. 3:"12-

1819-MBS-SVH, 201.2WL7070324, at x3 @.S.C. Aug. 24,2012).

In assessing the propriety of removal, the rules for determining whether a controversy

a)

Case 1:15-cv-00996-NCT-JLW   Document 38   Filed 08/25/16   Page 3 of 25



"arises under" federal law, thus creating federal question jurisdiction, are well established.

First, federalla.w must be an "essential" element of the plaintiffs cause of action. Gølþ u. F-irst

Nøt'l Bank in Meridian, 299 U.S. 1,09, 1,12 (1936). Next, the federal question which is the

predicate for temoval must be "presented on the face of the plaintiffs propedy pleaded

complaint." kiuet u. llegiow Bank of Lnuiianø,522U.5. 470,475 (1998) (quoting CaterpillarInc.

u.ll/illiam¡,482U.S.386,392 (1987)); ¡eeal¡oGu/þ,299U.S. 
^t112-1,3 

("Tobring a.c^sewithin

the [federal-question removal] statute, a right or immunity created by the Constitution or laws

of the United States must be an element, and an essential one, of the plaintiff s cause of action

and the controversy must be disclosed upon the face of the complaint, unaided by the

answer or by the petition for removal."). "As a general rule, absent diversity jurisdiction, a

case will not be removable if the complaint does not affìrmatively allege a federal claim."

Benefdal Nat'lBank u. Andenon,539 U.S. 1,6 Q003\ ,{.dditionally, the federal question raised

must be a substantial one. Hagau u. L.euine,415 U.S. 528,536 (1974). Finally, the party seeking

removal bears the burden of establishing federal jurisdiction. Mulcahelt u. Colambia Organic

Chen¡. Co., Inc., 29 F.3d 148, 1,5'1, (4th Cir. 1,994). Where a court lacks subject matter

jurisdiction, "the court may enter a remand order søa sponte." Ellenbargu. Spartøn Motors Chassit^,

Inc., 51.9 F.3d 192,196 (4th Cir. 2008) (emphasis in original).

First, Plaintiff contends that the case should be temanded because the parties lack

diversity of citizenship. pl. Mol to Remand Br. at14-1l,Docket Entry 18.) To the contrary,

Defendants argue that the court has federal question jurisdiction over the case. Pursuant to

28 U.S.C. S 1441, "a cIaìrn adsing under the Constitution, laws, or treaties of the United States"

can be removed to federal court. Here, removing Defendants incorrectly put "NOTICE OF'

4
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REMOVAL OF ACTION UNDER 28 U.S.C. S 1441(b) fFederal Question]" in the title of

their notice of removal. (Petition for Removal, Docket Entry 1.) Defendants cleady made an

errot in teferring to 28 U.S.C. S 1441(b) rather than 28 U.S.C. $ 1aa1(c). ln paragraph 2 of

the notice of temoval, removing Defendants state "[a]s amended, this is now a civil rights

action over which this Court has original jurisdiction under 28 U.S.C. S 1331, and is one which

may be removed to this Court pursuant to the provisions of 28 U.S.C. S 1441(b)." Qd.n 2.)

This indicates that the removing Defendants were twate this court had jurisdiction because of

Plaintiffls federal civil rights claim and simply failed to cite the corect statute.

Moreover, it is apparent that the case was propedy removed to this court under federal

question jurisdiction. Plaintiff concedes that "federal question jutisdiction arises pursuant to

42 U.S.C. S 1983." (Am. Compl. I 7, Docket Entty 2.) Plaint:ff also asserts claims under 42

U.S.C. S 1985. Qd.Ifl73-76.) The case was propedy removed because it concerns claims

arising under federal question jurisdiction, therefote it should not be remanded for lack of

diversity of citizenship.

Second, Plaintiff contends that the case should be remanded to state court because

Defendants failed to attach all of the necessary process, pleadings, and otders to its notice of

removal. (Pl. Mot. to Remand Br. at 1,0-13,Docket E.rtry 18.) Pursuant to 28 U.S.C. $ 1446(a):

A defendant or defendants desiring to remove any civil action ftoma State court
shall file in the district court of the United States for the disttict and division
within which such action is pending a notice of removal signed pursuant to Rule
1,1, of the Federal Rules of Civil Procedure and containing a short and plain
statement of the grounds for temoval, together with a copy of all process,
pleadings, and orders served upon such defendant or defendants in such action.

28 U.S.C. $ 1aa6(a). Here, Defendants attached the civil summons and complaint sent to the

City of Salisbur|, the City of Salisbury's answer to the complaint, the state court order granting

5
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leave to amend the complaint, PlaintifPs amended complaint, and othet documents that were

not required. Plaintiff contends that the summons sent to Mark W. Shue, a defendant served

in his individual and offìciaI capacity, was not attached.

"fflh. maiority approach is that the defect is merely procedural and that this particular

procedural defect may be cured." NÆt ,. F"ling In'igation, Lruc., 535 F. Srpp. 2d 572, 579

(rX/.D.N.C. 2008). "The Court sees no reason why this 'minor irregularity' should defeat

Defendants' Notice of Removal and believes that to remand for this reason alone, when the

parties and the Court now have all the pertinent filings, would incleed 'elevate form over

substance." Id. at 579 (citing Nehl u. National Maî. Inr C0,,374tr.2d739,742 (7th Cir. 1967));

¡ee also Mclf,/illiams u. Broderick, No. 1:11CV519 JCC,201,1, WL 2669969, at *3 (8.D. Ya. JuIy 7 ,

201,1) (finding that the defendant's failute to include 
^ 

copy of the summons when she fìled

her temoval papers was tivial and did not unduly burden the court); Tøcþ.er u. Thomas, No.

5:10CV31, 2011WL 1,1.1,9661, at x5 (NI.D.W. Va. Mar. 24,2011)('fI1he defect in removal of

not attaching state court papers is merely procedutal and may be cured.") (internal quotations

and citations omitted). ,\ccordingly, the court is persuaded by the majoriry view of courts in

the Fourth Circuit finding that rcmand based upon this procedutal defect would be

inappropriate. Further, Plaintiff has alteady cured the defect by attaching the summons served

on Mr. Shue to her motion to temand. @1. Mot. to Remand Br., Docket Entry 18-5.)

Thirdly, Plaintiff contends that the removing Defendants failed to obtain written

consent from co-Defendants ptiot to filing the notice of removal. Specifically, Plaintiff

contends that "Defendant Bruce and Defendant Penske did not file their consent for this

action to be removed to this Court." (Pl. Mot. to Remand Br. at 13, Docket Entty 18.) The

6
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current removal statute does not address how a case involving multiple defendants is to be

removed, or whether coordination among defendants is required. See 28 U.S.C. $ 1446; May

u. Bd. of Edut'. of Prinæ George't CU.,71,3 tr.3d735,740-41, (4th Cir. 201,3). The Fourth Circuit

has held tha.t "notice of removal signed and filed by an attorney for one defendant representing

unambiguously that the other defendants consent to the removal satisfìes the requirement of

unanimous consent for purposes of removal." MoJo, 71,3 tr.3d at 742. Here, the City of

Salisbury and Mt. Shue removed the case from state court. (Petiuon for Removal fl 1, Docket

Ettt"y 1.) The notice of removal states that "Penske and Bruce, as the only other Defendants

to this action, have expressly consented to removal." (Id.n Ð Thus, Defendants Penske and

Bruce were not required to file a notice stating that they consented to removal.

Lastly, Plaintiff contends that the court should remand the case based on the doctrine

of pendent claim jurisdiction. (Pl. Mot. to Remand Br. at 1,6-19, Docket Entry 18.) The

common law concept of "pendent" judsdiction was replaced with the statutory category of

"supplemental" jurisdiction. See, e.g., Deuer u. Kelley No. 3:06-CV-392,2007 WL 2286279, at

x3 n.1. (S.D. Ohio Aug. 6, 2007); Alber u. Illinoi¡ Dep't of Mental Health dz Deuelopmental Disabilities,

786 F'. S.rpp. 1,340, 1,345 n.2 (I\f .D. Ill. 1,992). To establish supplemental jurisdiction over a

state law claim the court must fìnd that the state claim arises out of the "same case or

controversy" as the federal law claim. 28 U.S.C. $ 1367(a). According to the Supreme Court,

both state and federal claims must "derive from a common nucleus of operative fact." CtA of

Chicago u. Int'l Coll. of Surgeons, 522 U.S. 156, 1,65 (1,997). The Fourth Circuit has reasoned that

"whether the federal-law claims and state-law claims arc p^fi of the same case is determined

by whether they derive from a common nucleus of operative fact and are such that a plaintiff

7
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would ordinarily be expected to try them all in one judicial proceeding." Hin¡on u. Nonye¡t F-in.

S. Carolinø, lnc.,239 F.3d 611,,61,5 (4th Cir. 2001) (internal quotations and citations omitted).

Here, the court has original jurisdiction over Plaintiffs fedetal law claims. The court

also has supplemental jurisdiction over Plaintiffls state law claims because "they form part of

the same case or controversy as the federal claimfs]." De l-ns Sanlot u. Nieues,No. 1:09CY00426,

2010 \)fL 2471.894, at x2 (À4.D.N.C. June 15, 201,0); SV Int'/, Inc. u. F-u Jian paarytu Indat. Co.,

820 F. S.rpp. 2d 677, 692-93 (I\4.D.N.C. 2011) (fìnding that the court retained supplemental

jurisdiction over the breach of conttact counterclaim "because the breach of conract claim

arises out of the same case or controversy")i Euan¡ u. Plantatìon Pþe Une Ca., No. 1:01CV130,

2002WL 855913, at x1 (À{.D.N.C. Apr. 1,9,2002) (fìnding federal jurisdiction for one claim

and supplemental jurisdiction over the remaining state claims in an action regarding

environme ntal damage to fwo adiacent tracts of land because all of the claims arose out of the

same case or controversy). Neal u. Flau-O-Nch,.Izr:, No. 2:95CV00679, 1996 WL 652759, at

x3 (l\{.D.N.C. July 30,1996) (exercising supplemental jurisdiction over the plaintiffs malicious

prosecution claim "because [it] arisefs] out of the same case or controversy, ot a, common

nucleus of operative fact") (internal citation and quotation omitted). The present case

concerns a sequence of events that derive from a contract between Plaintiff, her husband and

Mt. Bruce. (A-. Compl. II 14-18, Docket F,tty 2.) According to Plaintiff, Mr. Bruce

allegedly contacted the police to report that Plaintiff stole the rental truck. (Id. Í122.) All

I
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claims derive from this set of common facts. Therefore, the coutt has supplemental

jurisdiction over PlaintifPs state law claims.l

B. Mr. Bruce's Motion to Dismiss

Defendant Mr. Bruce moves to dismiss Plaintiffs complaint pursuant to Federal Rule

of Civil Procedure 12þ)(6) on the basis of the statute of limitations and for failure to state a

claim. (Docket E,ntry 6.) Under Federal Rule of Civil Procedure 12þ)(6), a defendant may

seek dismissal of a complaint for "failure to state a claim upon which relief can be granted."

Fed. R. Civ. P. 12(bX6). A motion to dismiss for failure to state a claim should be granted if

the complaint does not allege "enough facts to sta;te 
^ 

claim to relief that is plausible on its

face." tsell At/. Corp. u. Twonbþ,550 U.S. 544, 570 Q007). In other words, the factual

allegations must "be enough to raise a right to relief above the speculative level." Id. at 555.

"Thus, while a plaintiff does not need to demonstate in a complaint that the right to relief is

'probable,' the complaint must advance the plaintifPs claim 'across the line from conceivable

to plausible."' lï/alter¡ u. MoMahen, 684 F.3d 435,439 (4th Cir. 201,2) (quoting Twombþ, 550

U.S. at 570)). As explained by the United States Supreme Court:

A claim has facial plausibility when the plaintiff pleads factual content that
allows the court to draw the reasonable inference that the defendant is liable for
the misconduct alleged. The plausibility standard is not akin to a probability
requitement, but it asks for more than a sheer possibility that a defendant has

acted unlawfully. Where a complaint pleads facts that are merely consistent
with a defendant's liability, it stops short of the line between possibility and
plausibility of entitlement to relief.

Athroft u. Iqbal,556 U.S. 662 Q009) (internal quotations and citations omitted). A 12þXó)

1 In addition, Plaintiff contends that she should be awarded attorney's fees for bringing the motion to
remand. The coutt finds Plaintifls motion to remand meritless. Therefore, her request for attorney's
fees should be denied.

9

Case 1:15-cv-00996-NCT-JLW   Document 38   Filed 08/25/16   Page 9 of 25



motion tests the suffìciency of a complaint and "does not resolve contests surrounding the

facts, the merits of a claim, or the applicability of defenses." Republican Parfl oJ'N.C. u. Martin,

980 F.2d 943,952 (4th Cir. 1,992). Accordingly, a coutt should "assume the truth of all facts

alleged in the complaint and the existence of any fact that can be proved, consistent with the

complaint's allegations." E. Shore Mktl Inc. u. J.D. Asnu. Ltd. P'thþ,213 F.3d 175, 180 (4th

Cir. 2000). Although the truth of the facts alleged is assumed, courts are not bound by the

"legalconclusions drawn from the facts" and "need not accept as true unwarranted inferences,

unreasonable conclusions, or arguments." Id.

Here, the statute of limitations has run with respect to the claims against Mr. Bruce.

Plaintiff filed claims against Mr. Bruce fot conspiring to interfere with civil rights in violation

of 42 U.S.C. S 1985, violating the North Caroltna Unfair and Deceptive Trade Practices Act

("UDTP,,{"), and malicious prosecution. (Am. Compl. 1[I 53-69, 73-82, Docket F,ntty 2).

Concerning Plaintiffs fìrst claim alleging a violation of $ 1985, "it is well-established

that federal courts should apply the state statute of limitations for personal injury actions in

claims brought pursuant to the civil rights statutes." McHam u. N. Carolina Mal. UJà Ins. Co.,

No. 105CV01168, 2007 WL 1,69591,4, at x2 
O4.D.N.C. June 1 1,,2007), affd,250 F. ,\pp'x 545

(4th Cir. 2007); ¡ee al¡o Yee u. Mølînoøah Cry.,24 F.3d 252 (9th Cir. 1994) (citing Wil¡on u. Garcia,

471 U.S. 261., 266-68 (1985) (teasoning that "42 U.S.C. S 1985(3) contains no statute of

limitations). "In North Catohna, civil rights claims are subject to a three-year statute of

limitations." MtHam u. N. Carolina Mut. Ufe Ins. Ca., No. 105CV01168,2007 WL 1695914, at

x2 (IVI.D.N.C. June 1't,2007), aÍfd,250 F. App'x 545 (4rh Cir. 2007). Âlthough the court

borrows the statute of limitations for a federal claim, federal law still governs the date of

10
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acctual. Hartqaiú u. Emer¡on Elec. Co., No. 1:11.CY1067,2016 WL 1.31.2028, at x7 04.D.N.C.

Mar.31.,2016); HaM¡ u. Pressle1, No. 1:10CY41,2,201,1,WL95344'1,3, at x3 (À4.D.N.C. lr'{ar 23,

201.1) (applying federal law to determine when the statute of limitations runs); ¡ee al¡o Nasim a.

IYarden, Maryland Hoa¡e of Con'ection, 64 F.3d 951,,955 (4th Cir. 1995) (noting that the federal

district court "observed that even though the limitation period is borrowed from state law, the

question c¡f when a cause of action dcLyyles under 42 U.S.C. S 1983 remains one of fedetallaw").2

"lJnder federal law a cause of action accrues when the ptaintiff possesses sufficient facts about

the harm done to him that reasonable inquiry will reveal his cause of action." Nasim, 64 tr.3d

at955; Harrquist,2016WL 1,31,2028, at*7; Hanis,201,1, WL 953441.3, at*3.

Here, Plaintiff contends that after she and Mr. Bruce had a disagreement regarding the

amount of money Plaintiff owed for renting the uuck, Mr. Bruce contacted the police and

reported that Plaintiff stole the vehicle. (A-. Compl. Il1ï2'l-22, Docket E.rtry 2.) On October

23, 2008, a police officer came to Plaintiffs place of employment to inquire about the rental

truck. Qd. 1[ 23.) Ultimately, Plaintiff was arrested by the police as a result of Mr. Bruce's

witness statement and a criminal action was brought against her (Id.llfl29,38.) Viewing the

facts in the amended complaint in the light most favorable to Plaintiff, these events occurred

outside of the statute of limitations because Plaintiffls complaint was not fìled until r\ugust

1.7 ,2015. All of the events related to Mr. Bruce occurred on or before February 1.7 ,2009, the

date Plaintiff was arrested as a result of Mr. Bruce's witness statement. Accordingly, even if

the statute of limitations did not begin to accrue until Febru 
^ry 

1,7 , 2009, the last event alleged

2 Both S 1983 and $ 1985 claims botrow the applicable state law to determine the length of the statute
of limitations. McHøm,2007 IøL 1695914, at*2; Nasim, 64 F.3d at955.

11
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in the complaintpertaining to Mr. Bruce, Plaintiff was required to bring her $ 1985 claim by

August 17, 201,2, for her claims to fall within the three year statute of limitations. Clark u.

Røxell, No. 1:11.CV526, 2012 WL ó01868, at x6 (N4.D.N.C. Feb. 23, 2012), wbrcquentþ ctfd,

475 F. App'* 864 (4th Cir.2012) (fìnding that the plaintifls S 1935 and other claims were

barred by the statutes of limitations because his action was brought ten years after the

undedining events occurred and the longest applicable limitations period was four years);

MtHam u. N. CarolinaMøt. UfeInt. Ca., No. 105CV01168,2007 \)øL 169591.4,atx2 (ÀiI.D.N.C.

June 1 1,,2007), aÍfd,250 F. '{.pp'x 545 (4th Cir. 2007) (fìnding that the plaintiffls $ 1985 claim

against the defendants, was bared by the statute of limitations because the factual allegations

allegedly occurred in 1992, but the plaintiffs case was not fìled until 2005, well after the statute

of limitations expired); McPher¡on u. Highlander Rentah, 1zr:, No. 4:07-CY-1.62-F,2008 WL

21.49765, at x6 @,.D.N.C. May 21,,2008) (fìnding that the plaintiffs conspiracy, breach of

contract and other claims wete barred by the statute of limitations because the plaintiff

possessed suffìcient facts about the alleged harm done to him in 2002, but did not bring the

action until2007, well aftet the statute of limitations expired). Thus, Plaintiffs $ 1983 claim

against Mr. Bruce is barred by the statute of limitations.

Plaintiff also contends that the continuing violation doctrine applies to her $ 1985 claim

against Mr. Bruce. Plaintiff argues that Penske and Mr. Bruce withheld pertinent information

that would exonerate Plaintiff of any charges. (Pl. Resp. to Mr. Bruce's Mot. to Dismiss,

Docket Entry 23 at 4-9.) .{ccording to Plaintiff, this practice "occurred within the limitations

petiod and continued with malicious intent to prosecute Plaintiff until the case was dismissed"

in201.4. (Id.) A continuing violation occurs when there is "an ongoing policy or pattern of

1,2

Case 1:15-cv-00996-NCT-JLW   Document 38   Filed 08/25/16   Page 12 of 25



violations tather than discrete acts." Hartquisî,2016WL 131,2028, at*7 (internal citations and

quotations omitted); Hill u. Hampstead L,e¡rer Morton Court Partners LP,581 Fed. Âpp'*. 1,78,181

(4th Cir. 201,4) ("The continuing-violation doctine applies to claims based upon a defendant's

ongoing policy or pattern of discrimination rather than discrete acts of discrimination.").

"fC]ontinual unlawful acts are distinguishable ftom the continuing ill effects of an odginal

violation because the latter do not constitute a continuing violation." Snith u. NoJtle, No.

1:13CV708,201,5WL3675740, at x6 (À4.D.N.C. June 12,201,5); Hartqaist,201,6WL 1312028,

at *7 . If the continuing violation doctrine is implicated, the limitations period begins to run

at the time of the last violation. Hartqaist,201,6WL 1,31,2028, ñ*7.

Here, Mr. Bruce's failure to bring information forward tegarding Plaintiffs innocence

during the criminal proceedings "does not constitute an independently compensable injury; if

anything, itmay be characterized as an ill effect of an original violation that is insufficient to

toll the stâtute of limitations."3 Spencer u. Town of Chapel Hi//,290 F. Supp. 2d 655, 662

(I\4.D.N.C. 2003) (fìnding rhat a town's decision to not prosecute its police officers for illegally

seatching the plaintiff was only an ill effect of the initial act). Hørtqaist, 2016 WL 1312028 at

*7 (fìnding the plaintiffs argument that each week the defendants failed to noti$r the plaintiff

of his rights under a benefit plan was not applicable to the continuing violation theory); Hill,

581 tred. Applr. at 181(holding that the defendants' denial of the plaintiffs multiple requests

for accommodations to access a town house did not constitute ongoing acts applicable to the

continuing violation doctine) See al¡o Printup a. Directro, Ohio Dçrartment of Joba nd F-aniþ,No.

3 The court notes that in every case cited by Plaintiff to support her continuing violation ârgumenq
the court found that the continual violation doctrine did not apply. @1. Resp. to Mr. Bruce's Mot. to
Dismiss, Docket Entry 23 at 4-6.)
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Case 1:15-cv-00996-NCT-JLW   Document 38   Filed 08/25/16   Page 13 of 25



15-3906, 2016 WL 3595726, 
^t 

x7 (6th Cir. June 30, 201,6) (fìnding the plaintifls continued

appearz;nce on a child abuse and neglect tegistry was a continual ill effect of her alleged wrong

initial designation as a child abuser); Sarcdutch u, Møroski, 684 F.2d 252,254 (3d Cir. 1982) (çter

cutiam) (coutt rejected plaintifls argument that his continued incarceration from an allegedly

false atrest constituted a continuing tott). Thus, the continuing violation doctrine does not

apply to PlaintifPs $ 1985 claim. a

Likewise, PlaintifFs second claim asserting that Mr. Bruce violated the UDTPA is also

barred by the statute of limitations. According to the UDTP-A,, "fufny civil action brought

under this Chapter to enfotce the provisions theteof shall be bared unless commenced within

fouryears after the cause of action accrues." AdaLi¡¡Grp. (200i) Ltd. u. Saral,.ee Corþ.,No

1:0óCV610,20"10WL 4904666, at *5 (M.D.N.C. Nov. 24,20'10) (citing N.C. Gen. Stat. $ 75-

16.2)); ¡ee al¡o Anslçy u. HealthMarkeh, Inc., No. 5:08-CV-88-BR, 20'11, WL 5903926, at x4

(E.D.N.C. Nov. 22, 201,1) (stating that the plaintiffs "UDTPA claim is subject to a four-year

statute of limitations"). "A claim under the UDTPA accrues when the alleged violation

a In her amended complatnt, Plaintiff alleges that Mr. Bruce and the other Defendants continued to
make accusations throughout the course of the criminal proceedings. (Am. Compl. tT 61, Docket
Entry 2). However, Mr. Bruce did not testify at the grand jury hearing. (A-. Compl. Docket Entry
2-1, Ex. 14.) Furthermore, Plaintiff acknowledges that Plaintiff filed a written request for discovery
that was not answered by Mr. Bruce or Penske. (,4m. Compl. T 40, Docket Entry 2). A,dditionally,
there was no trial. Thus, it is not reasonable to assume that Mr. Bruce made false accusations
throughout the criminal proceedings. Bøt see Soølherland u. Bedwell, No. 15-311.7,201.6 WL 3004618, at
*11 (C.D. Ill. May 24,2016) (concluding that because the defendants "gave false testimony at the
preliminary hearing in the fP]laintiffs criminal case and continued or caused the criminal
prosecution and failed to provide the plaintiff with exculpatory evidence during the criminal
proceeding," the plaintiffs allegations "form[ed] the basis of a continuing violation"); Slarkel,t u.

Birrirturi, No. GIV.A. 12-10988-Rì72, 2012WL 5921044, ât *3 (D. Mass. Nov. 27, 201,2) €tîding rhat
because the defendant "remained involved in the investigation . . and continued to provide false
information and false testimony, thereby prolonging the plaintiffs prosecution," the plaintiff pled
enough facts to support his continuing violation claim to survive a motion to dismiss).
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occurs." F-aircloth u. Nat'/ Home l-oan Corp",3'13 F. Sr'rpp. 2d 544,553 (t\4.D.N .C. 2003), ufd sab

nom. F'aircloth a. Fin. A¡¡eî Sec. Corþ. Mego Mortga¿e Homeowner l-.oan Trust,87 F. ,{,pp'x 314 (4th

Cir.2004).

Here, Plaintiff contends that Mr. Bruce verbally agreed to reduce the truck rental rate,

but recorded the normal rate for the transaction. (,{,m. Compl. fl 78, Docket Entry 2). Plaintrff

also asserts that Mr. Bruce negotiated the lower rate for the truck knowing that it was

impossible for him to honor the agreement. (Id.) Plaintiff futher contends that she was

forced to sign the rental agreement even though her information was abeady in the system.

(Id.) Additionally, Plaintiff contends that Mr. Bruce demanded payment of $3,000 without

producing any documentation. (Pl. Resp. to Mr. Bruce's Mot. to Dismiss, Docket F,ntry 23 at

7.) Plaintiff further contends that providing a false witness statement to the police, alleging

that Plaintiff stole the rental truck, was a violation of the UDTPA.. Qd. at 8-9.) As stated

above, all of the events related to Mr. Bruce occurred on or before February '1,7 ,2009, and fall

outside of the three year statute of limitations because Plainuffs complaint was not filed until

August 1,7,201,5. Phillþt dzJordan, Inc. u. Bostic, No. 11 CVS 53,201.2 WL 1970070,at+12

(NI.C. Super. June 1, 201,2) (finding that the plaintiff became 
^w^re 

of the facts giving rise to

its claim in 2005, but did not bring its claim until 2011 which was more than 4 years after the

statute of limitations begin to accrue); Storyt Point Hardware dv Ceru. Store, Inc. u. Peoplu Bank,

No. COÂ10-11,70, 201,1, WL 3569967 , at x9 (Nl.C. App. Aug. 16, 201,1) (concluding that the

plaintiffs'UDTP,{. mustbe dismissed because the claim accrued onÂ.pril 29,2003, and the

plaintiffs did not fìle their claim unul July 1,6,2007,which was outside the fout year statute of

1,5
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limitations). Thus, PlaintifPs UDTPA claim with respect to Mr. Bruce is barred by the statute

of limitations.

Moteovet, the continual violation does not apply to Plaintiffs UDTPA claim. Âs

stated above, it's clear that Penske's alleged failure to bring forth information that could

exonerate Plaintiff is an ill effect of Penske's initial alleged illegal act. Hì//,581 Fed. App'x. at

1.81.; Sperucer, 290 F. Supp. 2d 655, 662; Printup, 2016 SøL 35957 26, at x7 .

Lastly, PlaintifFs malicious prosecution claim against Mr. Bruce is also barred by the

statute of limitations. There is a three year statute of limitations with respect to malicious

prosecution claims. Turner u. Thomas,235 N.C. App. 520, 525,762 S.E.2d 252,258 (2014)

(stating that thete is a three year statute of limitations for malicious prosecution claims); In re

Rodgerc, No. 09-09'124-8-JRL,2011, WL 5909216, at x4 (Bankr. E.D.N.C. July 7,2011), order

uac'ated in þart, No. 09-09124-8-JRL,201,2WL 3133797 (Bankr. E.D.N.C. Aug. 1, 2012); Claryt

u. Niuens,12 N.C. -{pp. 690, 691,1.84 S.E.2d 374,376 (1,971). In his motion to di.smiss, Mr.

Bruce states that Plaintiffls "þ]mended [c]omplaint fails to state a claim upon which relief may

be gtanted with respect to this Defendant including, and not limited to, the bar of the

applicable statute of limitations." (NIr. Bruce's Mot. to Dismiss at 1, Docket Entry 10.) As

stated above, all of the events related to Mr. Btuce occurted on or before February 1.7,2009,

and fall outside of the three year statute of limitations because Plaintiffls complaint was not

filed until Á.ugust 17 ,201,5. Thetefore, Plaintiffs malicious prosecution claim with respect to

Mt. Bruce should be dismissed.

16
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C. Penske's Motion to Dismiss Plaintiffs

Penske contends that the statute of limitations has run against Plainuffs claim for

conspiracy to interfere with civil rþhts in violation of 42 U.S.C. S 1985, and UDTPA. claim.

(Penske's Mot. to Dismiss Br. at6-8, Docket Entry 7.) Penske further contends that PlaintifPs

malicious prosecution claim should be dismissed because Plaintiff failed to allege facts

showing that Penske made false statements that led to PlaintifFs prosecution. (1d.at"1,1,-1,2.)

First, as discussed above, the statute of limitations for S 1985 claims is three years.

MtHam, 2007 WL 16959'14, ú *2. The cause of action accrues when the plaintiff possess

sufficient facts about the harm done to reasonably trigger the plaintiffls cause of action. Natim,

64 F.3d 
^t 

955. Here, Plaintiff alleges that on February 1,7 , 2009, she was arrested after Mr.

Bruce falsely reported that she had stolen a moving tuck that was in Plaintiffs possession

under a valid conuactual agteement. (,\m. Compll29, Docket F,ntry 2.) After Plaintiff

posted bail her husband contacted Chris, a representative of Penske, to obtain 
^ 

copy of the

rental agreement and bill. (Id.1ll:30-31.) According to Plaintiff, Chris acknowledged that he

had the agreement, but after being asked several times, he failed to send the informatton. Qd.

ll 31.) Subsequently, on February 1,9, 2009, Plaintiff contacted Penske and spoke to a

representative named Nick Percival. (Id. n n.) Mr. Percival "responded that the ttuck had

not been repoted stolen." (Id.) Mr. Percival agreed to give Plaintiff a copy of the rental

agreement, but later failed to do so reasoning that Plaintiff owed $3,000 and that he did not

want to get in the middle of the dispute. Qd.ffi|33, 35.) Plaintiff argues that Penske, through

Mr. Percival,had knowledge that Plaintiff did not steal the rental truck and "conspited þith

1,7
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other Defendants] to interfere with Plaintiffs civil rights." (1d.I35.) OnJuly 6,2009,Plaintiff

was indicted by a grand jury for allegedly stealing the tental ruck. (1d.n38.)

Viewing the facts in the light most favorz,l¡le to Plaintiff, the facts alleged in the

complaint occured outside of the statute of limitations because Plaintiffs complaint was not

filed until August 17,2015. All of the events occurred on or before Match 9,2009.

Accordingly, even if the statute of limitations did not accrue until March 9, 2009, the date of

the last event alleged in the complaint, Plaintiff was required to bring her $ 1985 claim by

March 9, 20't2, for het claim to fall within the three year statute of limitations. Clark, 201,2

\)øL 601868, at x6; MtPherson,2008 WL 21.49765, at *6; McHam, 2007 WL 1,69591,4, ú *2.

Even if Plaintiff correctly asserts that Mr. Bruce is an agent of Penske, the statute of limitations

regarding Mr. Bruce's conduct accrued, at the very latest, on February 17,2009, when Plaintiff

was affested by the police as a result of Mr. Bruce's witness statement. (Id. 1[ 29.) Thus,

Plaintifls S 1983 claim against Penske is barred by the statute of limitations.

Plaintiff also contends that the continuingviolation doctrine applies to her S 1985 claim

because Penske failed to bring forth information that would exonerate Plaintiff. (Pl. Resp. to

Penske's Mot. to Dismiss at 3, Docket Entry 21.) ,{,s previously stated above, Penske's failure

to bring forth information of Mr. Bruce's innocence is an ill effect of Mr. Bruce's alleged initial

statement given to the police. Hill, 581 Fed. App'x . at 1,81,; Spencer,290 tr. S,rpp. 2d 655, 662;

Printup, 201,6 WL 3595726, ú *7 . Thus, the continuing violation doctrine does not apply to

Plaintìffs S 1985 claim against Penske.

Next, Plaintiffls second claim, asserting that Penske violated the UDTPA, is barted by

the statute of limitations. As mentioned above, a UDTP,{, claim shall be brought within four
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years of the cause of action. Ada U¡s Grp., No. 1:06CV610, 2010 WL 4904666, at *5. The

cause of action accrued, at the latest, on Match 9,2009. PlaintifPs complaint was not fìled

until -A,ugust 17, 2015, over fwo yearc after the statute of limitations had run. Bostic,201,2WL

1,970070,atx12; Peoþlu &ank,201,1,WL3569967, at *9. Thus, Plaintiffs UDTPA claim against

Penske is barred by the statute of limitations. Similady, PlaintifPs contention that withholding

information that could exonerate Penske constituted a continuing violation to bring the

UDTP,\ claim within the statute of limitations is unpersuasive undet North Carolina law

because it is an ill effect of the otiginal violation. Hill, 581 Fed. App'x. at 1.81; Spencer,290 F.

Srrpp. 2d 655,662. Thus, the continuing violation docuine does not apply to Plaintiffls state

claims against Penske.

Next, PlaintifPs third claim against Penske asserting malicious ptosecution should be

dismissed as well. Penske contends that Plaintiff failed to allege facts showing that Penske

made false statements that led to Plaintiffs prosecution. @enske's Mot. to Dismiss Br. at 11-

12, Docket Errtty 7.) To the contrary, Plaintiff contends that Mr. Bruce is an agent of Penske.

(Am. Compl.fl 3-4, Docket Entry 2). Thus, according to Plaintiff, Penske is liable under the

doctrine of retpondeat vperior fot Mr. Bruce's malicious prosecution of Plaintiff. @1. Resp. to

Penske's Mot. to Dismiss at1.6-20, Docket Entry 21.) The doctrine of retþondeat nperiorapphes

to agency relationships. E stu u. Com¡tock Flomebuilding Companie¡ lnc., 1,95 N.C. .A,pp. 536, 540,

673 S.F..2d 399, 402 Q009). According to

the doctrine of respondeøt superior, a principal is liable for the torts of its agent
which ate committed within the scope of the agent's authorify, when the

pdncipal retains the dght to control and direct the manner in which the agent
wotks. Of course, respondeal søperior does not apply unless 

^n ^geîcy 
relationship

of this nature exists.
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Holleman u. Aileen, 193 N.C. ,\pp. 484, 504, 668 S.E.2d 579, 592 (2008) (citing Phillþs u.

llesraaranî Mgmt. oJ'Carolina, L.P.,146 N.C. ,tpp. 203, 21,6,552 S.E.2d 686,695 (2001) disc. reuiew

denied,355 N.C. 214, 560 S.E.2d 132 Q002)) (emphasis in original); Green u. Þ-reeman,233 N.C.

App. 109, 112-1,3,756 S.E.2d 368,373 Q014). In some instances a res'pondeat suþeriorclaim can

be dismissed against a principal. "The general rule in North Carolina is that a judgment on

the merits in favor of the agent precludes any acton against the principal where, as here, the

principal's liability is purely derivative." Metts u. New Hanouer lleg'l Med. Ctr.,221N.C. App.

669,729 S.E.2d 128 (201,2); Draughon u. Harnett Coanfl Bd. of Educ., 166 N.C. App.464,469-

70,602 S.E.2d 721,726 Q004).

Here, the court concludes that Plaintiffs malicious prosecution claim against the

alleged agent, Mr. Bruce, is bared by the statute of limitations. Therefore, the claim is not

dismissed on the merits. Inexplicably, Penske specifically raises the statute of limitations

defense as to all of Plaintiffs claims except for the malicious prosecution claim. As reasoned

by the Fourth Circuit the statute of limitations

primarily serves only defendants by preventing the revival of stale claims in
which the defense is hampered by lost evidence, faded memories, and
disappeating witnesses, and to avoid unfait surprise. Any interest that a court
generally possesses in the enforcement of a statute of limitations defense pales
in signifìcance compared to those i4terests implicated by failure to prosecute,
abuse of process, and res judicata. And such an interest ordinarily falls short of
that necess^ry to outweigh the benefìts derived from adhering to the adversarial
process, and requiting that a defendant either taise the defense of statute of
limitations or waive its protection.

Eriline Co. S.A. u. Johnson,440 F.3d 648,655 (4th Cir. 2006). Thus, Penske waived the statute

of limitations defense with respect to Plaintiffs malicious prosecution claim by failing to raise

the defense in its responsive pleading. ll/ilÌian¡ a. Studiuenl, No. 1:09CY41,4,2009tüvT,3837627,

20

Case 1:15-cv-00996-NCT-JLW   Document 38   Filed 08/25/16   Page 20 of 25



at x1 (À4.D.N.C. Nov. 16,2009) (finding that while the event alleged in the complaint arguably

occurted outside the statute of limitations, the moving defendants waived the statute of

limitations defense by not pursuing the argument); Me also Mcl-,aaghlin a. MtGee Bro¡. C0.,681

F. Supp. 111.7,1136 CX/.D.N.C. 1988), ttfd sab nom. Brock u.lWendell'¡ lYoodwork, Lnc.,867 F.2d

1,96 (4th Cir. 1989) ("Defendants have failed to plead the statute of limitations as an affitmative

defense as required . . . thus waiv[ing] the defense").

Penske's waiver of the statute of limitations made the malicious prosecution claim the

only remaining claim for the court's consideration. \ffhile such a nuanced set of circumstances

have not been addressed by North Carolina courts, the Seventh Circuit has concluded, in a

case applying Louisiana law, that once a claim is dismissed against an employee, the plaintiff

can only bring a vicarious liability claim against the employer if the claim is not time barred.

See Stanlel ex re/. Estate of Hale u. Trinchard,579 F.3d 515,520 (5th Cir. 2009) ("Louisianalaw

allows a plaintiff to bring suit against an employer when the employee is completely dismissed,

even when the employer's sole basis for ìiability is vicarious liability as long as the suit is not

prescribed"). At least two other distticts have found that when claims against 
^fi ^gent 

ate

barred by the statute of limitations, the claims against the principalare dismissed as well. .1¿¿

Buchmeier u. Ci4t of Benaln, No. 14 C 6750,2015 WL 4498742, atx5,7 (N.D. Ill. July 23,201,5)

(concluding that because the claims against the police officer (employee) were barred by the

statute of limitations, the claims against the City (employet) were bared as well); Prei¡ u.

bxington Inr C0.,508 tr. S.rpp. 2d 1,061,,1078 (S.D. Ala. 2007), dd,279 F. Âpp'r 940 (11th

Cir. 2008) (concluding that the principal could not be held liable because the statute of

21,
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limitations expired before the plaintiffs fìled the lawsuit against the agents).s Thus, because

Plaintiffls malicious prosecution claim pertaining to Mr. Bruce is barred by the statute of

limitations, the court recommends that Plaintiffs malicious prosecution claim against Penske

be dismissed as well.

Even if the court determined that dismissal of the malicious prosecution claim against

Mr. Bruce (alleged agent) does not require the claim against Penske (alleged principal) to be

dismissed, Plaintiffs respondeat wperior claim is meritless. Viewing Plaintiffls allegations in the

amended complaint, Plaintiff has not alleged sufficient facts to state a claim for relief that is

plausible on its face against Penske. Assuming arguendo Plaintiff has alleged suffìcient factual

allegations that Mr. Bruce is Penske's "ageît," there is insufficient fact:ual allegations that Mr.

Bruce was acting within the scope of any principal/ agency relationship with Penske pursuant

to the theory of rerpondeat vþerior. Under North Carolina law, "if the agent, of his own notion,

undertakes to set in motion the machinery of the criminallaw to avenge an imagined wrong

against his employer, such act does not impose liability upon the employer, unless such

employet authorized or ratifìed the conduct of the employee." Lamm a. Charles Store¡ C0.,201

N.C. 134, 36,159 S.E. 444, 46 (1,931)).

5 The court notes that jurisdictions have reached inconsistent results regarding whether a clajm can be
brought against the principal once the case is dismissed against the agent because the statute of
limitations has expired. Czmpare ISP Chemicals I I C a. Darchland,1zr'., No. 5:08-CV-153,201,1WL
2690029, at *3 (W.D. 13.J"ly 6,201,1) ("under l(entucky law, the principals can be held vicariously
liable for the agent's conduct even if the statute of limitations bars [the plaintiffs] claim against the
agent himself') (internal citations and quotations omitted) , and Cobbin þt Cobbin u. Ciry ù CU. oJ'Denuer,

735 P.2d 214,21,7 (Colo. App. 1987)("If, as in the instant case, the âgent is dismissed on proceduml
grounds, the dismissal does not bar the plaintiffs' claim against the principal based on respondeat
superior.") with Buchmeier, 201.5 WL 44987 42, at *7 , and Preis,508 F. S.tpp. 2d at 1.078. In light of the
circumstances in this case, the court finds the view that the case should be dismissed against the
principal mote persuasive.
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Plaintiff asserts in the amended complaint that Mr. Percival, the Penske tepresentative,

stated "that if a tuck was not returned as per the rental agreement the company would only

file a complaint for failure to return rental property." (Â.m. Compl. fl 33, Docket Entry 2.) At

the very least, this statement suggests that Penske did not rattfy Mr. Bruce's decision to fìle a

witness statement alleging that the rental truck was stolen. Ro/and u. ry. Exp. Ageng¡201 N.C.

81.5, 161 S.E. 483, 483 (1,931) (internal quotation omitted) (concluding that there was no

evidence "tending to show that fthe defendants'] agent was authorized by defendants to

procure the warrant on which plaintiff was arrested and prosecuted or that defendants ratified

the action of their agent in procuring the warrant and prosecuting the plaintiff'); Minter u. S.

Express Co., 153 N.C. 507, 69 S.E. 497,498 (1910) (concluding that a night watchman and

agent of the defendant did not act within the scope of his employment in providing a statement

to the police that the plaintiff stole from the defendant which ultimately lead to 
^ 

w^ttant

being issued to search the plaintifPs premises).

Furthetmore, pursuant to North Carolina law "[t]here is a marked distinction between

. . 
^ír 

affest caused by an agent for the purpose of protecting the rights or interests of his

master--that is, to protect property to prevent its theft, or to recover it back--and an arrest . .

. caused for the purpose of punishing an offender for an 
^ct 

aheady done." Prìdgen u. Carolina

Coath C0.,229 N.C. 46, 51,47 S.E.2d 609,61,3 (1948). Here, Plaintiff contends that because

she did not pay Mr. Btuce the $3,000 rental fee, he contacted the police and reported that

Plaintiff "stole the Penske truck . . . fand that] . . . Mr. Bruce fabricated the larceny charge

providing false information [about] the truck in question." (A-. Compl. l22,Docket Entry

2.) Based on Plaintiffs amended complaint, most likely, Mr. Bruce actions were done for the
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purpose of punishing Plaintiff rather than preventing the theft or to recover the rental truck

because it was aheady in Mr. Bruce's possession. Plaintiffls own allegations suggest that

"[a]ccusatoly statements were made by Mrl Bruce with reckless disregard to the truth. The

accusations were made absent probable cause, in bad faith, maliciously, with resentment, and

clear intent to harm Plaintiff . . . ." (fd.1162.) Thus, the undersigned fìnds that Mr. Bruce's

act of providing false information to police officers in order to obtain an attest'wzrffantagainst

Plaintiff was outside the scope of Mr. Btuce's authority or scope of the alleged agency

relationship. ,{.ccordingly, Plaintiff,s claim that Penske is liable under the doctrin e of resþondeat

wperior for Mr. Bruce's malicious prosecution of Plaintiff is without merit.

D. Motions for Protective Order

Mr. Bruce and Penske each filed a motion for a protective order pocket Entries 31,

33) to stdke interrogatories and requests for production of documents sent to them by

Plaintiff. According to L.R. 16.1, a case brought by pro se litigants "shall be governed by a

scheduling order entered by the Coutt after an initial pretrial conference, unless the Court

determines, in its discretion, that no conference is necessary." L.R. 16.1. The scheduling order

has not been entered in this case because Mr. Bruce and Penske's motions to dismiss are

pending. Thetefore, the court grants Mr. Bruce and Penske's motions for protective orders

pocket Entries 31,,33) to the extent that their answers to PlaintifFs request for production

and interrogatories shall be stayed until after the pretrial conference. The pretrial conference

will be set once the court disposes of the motions to dismiss.
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III. CONCLUSION

For the reasons set forth above, IT IS RECOMMENDED that Penske's motion ro

dismiss (Docket Et tty 6) be GRANTED and that Mr. Bruce's motion to dismiss Q)ocket

E.rtry 10) be GRANTED.

IT IS FURTHER RECOMMENDED that PlaintifÎs motion to remand to srare

court Q)ocket Entry 17) be DENIED.

IT IS FURTHER ORDERED that Penske and Mr. Bruce's motions for protective

orders (Docket Entties 31,,33) are GRANTED to the extent that their answers to Plaintiffs

request fot production and interrogatories shall be stayed until after the pretrial conference.

L. ebster
United States Magisuate Judge

August ?i5, zorc
Durham, North Carolina
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