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IN THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF NEBRASKA

KURT EBERSPACHER and THE )
BRUCKNER/ FONLES LAW FI RM )
P.C., L.L.O, )
) 4: 04CV3304

Plaintiffs, )
)
V. )

) VEMORANDUM AND ORDER
MJUTUAL OF QVAHA | NSURANCE )
COMPANY, )
)
Def endant . )

| NTRODUCTI ON

The parties have each filed a notion for sunmary judgnent to
resolve a dispute over who should pay $7,262.00 in attorney fees
and $605. 00 of the expenses incurred in successfully litigating
the workers’ conpensation case filed by Kurt Eberspacher
(“Eberspacher”) against the State of Nebraska (“State”). Filings
22 and 24. Eberspacher’s award fromthe Nebraska Wrkers’
Conmpensation Court included an award of nedical expenses totaling
$21, 876. 41 whi ch had al ready been paid by the defendant Mutual of
Omaha | nsurance Conpany (“Mitual of Omha”). The plaintiffs
argue they are entitled to recover attorney fees and expenses
related to securing this reinbursenent for Miutual of Oraha under
Nebraska’ s conmmon fund doctrine. Filing 22. The defendant
clainms the Enployee Retirenent Inconme Security Act of 1974, 29
U S. C 881001 et. seq. (“ERISA") preenpts Nebraska law on this
i ssue and based on ERISA or, in the alternative, the comon | aw
of restitution for paynments made by m stake, asks for a judgnent
declaring that the plaintiffs are not entitled to deduct
attorney’s fees and expenses from Mutual of Omaha’s rei nbursenent
recovery. Filing 24.
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JURI SDI CTI ON

This case was originally filed in the District Court of
Lancaster County, Nebraska. It was renoved to this court by
Mut ual of Omaha, which asserts that plaintiffs state clains
relate to the civil enforcenent provisions of ERI SA and
therefore this court nmay exercise federal question subject matter
jurisdiction over the case. | agree and conclude this court has
subject matter jurisdiction to resolve the parties’ dispute. See
Lyons v. Philip Mrris Inc., 225 F.3d 909 (8" Cir. 2000)(federal
guestion subject matter jurisdiction existed over state clains

removed to federal court wherein medical insurance provider was
seeking third-party recovery pursuant to a subrogation clause of
an ERI SA-regul ated nedi cal insurance plan).

STATEMENT OF FACTS

The parties have submtted this case on stipulated facts.
The following is a sunmary of those facts.

On Novenber 14, 2001 Eberspacher was injured when his
vehicl e was rear-ended. Eberspacher was perform ng enpl oynment
duties for the State at the tinme of the accident, and he received
nmedi cal care for at |east two years foll ow ng the accident.
During this period of tinme, Eberspacher was a covered beneficiary
under an Aneritas enpl oyee benefit plan which included nedical
i nsurance coverage provided by Miutual of Oraha. The Aneritas
enpl oyee benefit plan at issue is subject to the regulatory
provi si ons of ERI SA

Eber spacher sought workers’ conpensation benefits fromthe
State and clained he injured his | ow back, right shoul der, and
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neck in the Novenber 2001 accident. The State paid for sone of
the plaintiff’s nmedical treatnents, but contested the

reasonabl eness and necessity of other nedical treatnents received
by the plaintiff. The State concluded Eberspacher’s shoul der
injuries were not related to the accident, and based on an

i ndependent nedi cal exam nation perfornmed in the sumer of 2002,
al so concluded the plaintiff had reached maxi num nedi cal

i nprovenent with respect to his neck and back injuries and
refused to make further paynents for nedical care related to
those injuries.

On May 7, 2002 Eberspacher entered into a one-third
contingency fee agreenent with the Bruckner/Fow es |law firm and
retained that firmto represent himin recovering workers’
conpensati on benefits fromthe State for injuries arising in the
Novenber 2001 accident. Though the State had stopped paying for
Eber spacher’s nedical care after receiving the 2002 | ME report,
the plaintiff continued thereafter to receive treatnents for his
back and shoul der injuries and submtted the bills for these
treatnments to Mutual of QOmraha.

However, in February 2002 Mutual of Oraha becane aware that
Eber spacher was clai m ng his Novenber 2001 acci dent was wor k-
related, and that he suffered injuries requiring on-going
treatnment in that accident. Under the “Ceneral Exclusions and
Limtations” section of the Mutual of Omaha policy, benefits were
not provided for any injury or sickness arising “out of or in the
course of any enploynment with any enployer” or for which the plan
participant “is entitled to benefits under a workers’
conpensation,” or “receives any settlenent froma workers’
conpensation carrier.” Filing 25, Ex. A (Benefits Docunent,
effective January 1, 2000) at p. 39; filing 25, Ex. B (Benefits
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Docunment, effective January 1, 2002) at p. 41. Based on these
policy exclusions, and upon notice that Eberspacher was injured
in the course and scope of his enploynent, Mitual of Omha began
declining coverage for Eberspacher’s nedical treatnents. Mitua
of Omaha’ s representative, “Accent,” sent a notice to the
Bruckner/Fowl es law firm on Septenber 16, 2002 advising the firm
of Mutual of Omaha’s subrogation claimfor nedical expenses paid
for the work-rel ated accident, and further stated that the policy
and the right of subrogation was governed by ERI SA. |1 n Novenber
2002 Bruckner/Fow es requested an expl anati on of why Mitual of
Omaha was denyi ng coverage. Thereafter, Mitual of Omaha resuned
paynent of nmedical bills for treatnment of Eberspacher’s shoul der
injury when, in March of 2003, the State's third party clains
adm ni strator, Sedgw ck O ai ns Managenent Services, |Inc, advised
Mut ual of Onmaha that the shoulder injury was not related to the
acci dent.

However, Eberspacher’s workers’ conpensation suit filed
agai nst the State in Cctober 2002 clained a right to recover for
back, neck, and shoulder injuries arising fromthe Novenber 2001
accident. Bruckner/Fow es invested tinme and resources in
preparing for trial, with those efforts focused on proving
Eber spacher’s shoul der injury was work-rel ated, establishing
nmedi cal causation as to the back and neck injuries, disputing the
State’s determ nation that back injury reached maxi num nmedi ca
i nprovenent as early as the summer of 2002, and proving the
nmedi cal expenses related to these injuries. Eberspacher’s suit
was successful and the Nebraska Worker’s Conpensation court
entered an award in his favor on June 2, 2004.

The workers’ conpensation award included anounts al ready
paid by Mutual of QOmaha for Eberspacher’s nedical expenses.
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Bet ween Novenber 26, 2001 and Decenber 1, 2003, Miutual of Omaha
pai d approxi mately $21,876.41 for nedical services (the

di scounted price for “billed” amounts totaling $32,608. 87)

provi ded to Eberspacher for injuries which, according to the
wor kers’ conpensation court’s 2004 ruling, were caused by the
Novenber 2001 acci dent.

After the workers’ conpensation court entered it ruling, the
State directly paid plaintiff’s nedical providers for the nedica
expenses it had previously denied but was now obligated to pay by
court order. These providers had al ready been paid by Mitual of
Omaha and, with the exception of Associated Anesthesi ol ogi sts,
each nedi cal provider sent the noney received fromthe State on
to Mutual of Omaha. Associ ated Anesthesiol ogists sent the
State’s paynment to the Bruckner/Fowl es law firmwhich ultimtely
al so sent the noney on to Miutual of QOmaha. Accordingly, fromthe
recovery received by Eberspacher in the worker’s conpensation
case, Mitual of QOraha has been reinbursed in the anmount of
$21,876.41, the total amount it paid for treatnent of plaintiff’s
work-related injuries.

The “Third Party Rei nbursenent and/or Subrogation” section
of the Mutual of Oraha policy provides that if a plan
beneficiary’s injury or sickness was “caused by a third party’s
act or omssion,” Miutual of Oraha would “pay contract benefits
for that injury or sickness subject to [its] reinbursenent and
subrogation rights. . . .” Filing 25, Ex. A (Benefits Docunent,
effective January 1, 2000) at p. 68; filing 25, Ex. B (Benefits
Docunent, effective January 1, 2002) at p. 68. Under the
subrogation rights provisions of the policy, Mitual of QOmha has
the right to enforce recovery of contract benefits paid because
of an injury or sickness caused by a third party’ s act or
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om ssion, and is entitled to be paid first out of any such
recovery irrespective of whether the injured party was “made
whol e” by the recovery. Under the policy terns, Mitual of
Omaha’s right to rei mbursenent arises when the insurer pays

“contract benefits . . . because of an injury or sickness caused
by a third party’s act or om ssion,” and the insured “recovers an
anount formthe third party, . . . or anyone el se by reason of
the third party’s act or omssion.” The policy further provides

that “[t] he amount of [Mitual of Oraha’s] rei mbursement will not
be reduced by legal fees or court costs incurred in seeking the
recovery,” unless the insurer “agree[s] otherwise in witing.”
Mut ual of Omaha never agreed in witing to have attorney fees and
court costs deducted fromits reinbursenent for anounts paid for
Eber spacher’s nedi cal treatnents caused by the Novenber 2001
accident. Filing 25, Ex. A (Benefits Docunment, effective January
1, 2000) at p. 68; filing 25, Ex. B (Benefits Docunent, effective
January 1, 2002) at p. 68-69.

The pl an | anguage al so provides as foll ows:

By purchasing this Contract, the Contracthol der grants
Excl usi ve Heal thcare, Inc. the discretion and the final
authority to construe and interpret the Contract. This
means that Exclusive Healthcare, Inc. has the authority to
decide all questions of eligibility and all questions
regardi ng the anmount and paynent of any Contract benefits
within the ternms of the Contract as interpreted by Excl usive
Heal t hcare, Inc. In making any decision, Exclusive

Heal thcare, Inc. may rely on the accuracy and conpl et eness
of any information furnished by the Contracthol der or
menber. Exclusive Healthcare Inc.’s interpretation of the
Contract as to the anopunt of benefits and eligibility wll
be bi ndi ng and concl usive on all persons.

Filing 25, Ex. A (Benefits Docunent, effective January 1, 2000)
at p. 84; filing 25, Ex. B (Benefits Docunent, effective January
1, 2002) at p. 87.
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The issue before the court is whether the plaintiffs are
entitled to collect the reasonable costs and attorney fees
incurred to obtain recovery fromthe State of the anounts paid by
Mut ual of Omaha for Eberspacher’s work-related injuries.
Bruckner/ Fow es cl ains Mutual of QOraha benefitted fromthe firms
| egal work and under Nebraska’s common fund doctrine, Mitual of
Omaha nmust pay the reasonable costs and fees to obtain this third
party recovery fromthe State. Mitual of QOmaha clains that under
the ternms of the insurance policy, absent witten authority to do
so, its right to reinbursenent cannot be reduced by the anmount of
attorneys fees and costs, and to the extent Nebraska public
policy or common |aw would prohibit enforcing this policy term
ERI SA preenpts Nebraska | aw. Mut ual of Omaha further clains
that the reinbursenents it has now recei ved pursuant to the
wor kers’ conpensation court’s ruling were for paynents made on
the basis of m stake; paynments Miutual of QOmaha was never
obligated to nake because the injuries were work-related. Mutual
of Omaha argues it cannot equitably be required to pay attorney
fees and costs to recover anpbunts it never owed.

STANDARD OF REVI EW

Motions for summary judgnent are an integral part of the
Federal Rules of Cvil Procedure and designed 'to secure the
just, speedy and i nexpensive determ nation of every action.'"
Celotex Corp. v. Catrett, 477 U S. 317, 327 (1986). "One of the
princi pal purposes of summary judgnment procedure is to isolate

and di spose of factually unsupported cl ains or defenses."”
Celotex, 477 U.S. at 323-24. Under Rule 56(c) of the Federal
Rul es of Civil Procedure, summary judgnment is appropriate when
the material facts are undi sputed and support a judgenent as a
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matter of law. Lester E. Cox Medical Center, Springfield, M. V.
Hunt sman, 2005 W. 1278518, *2 (8™ Cir. June 1, 2005)(citing
Celotex, 477 U. S. at 323; Anderson v. Liberty Lobby, Inc., 477

U S. 242, 252 (1986)).

The material facts of this case are undi sputed; the case has
been submitted for a decision on the nmerits based on stipul ated
facts. Therefore, the resolution of the parties’ cross-notions
for summary judgnent rests solely on questions of |aw. See e.qg.
United Steelworkers of Anerica, AFL-CIOCLC, Local No. 164 v.
Titan Tire Corp., 204 F.3d 858, 860 (8" Cir. 2000); M nnesot a,
Dept. of Revenue v. U.S., 184 F.3d 725, 728 (8" Gr. 1999).

LEGAL ANALYSI S

The parties have extensively and thoroughly briefed the
| egal issues of this case. The issues raised can be sunmari zed
as follows:

. The plaintiffs argue that to the extent the policy
| anguage states that attorneys fees and costs cannot be
deducted from anmounts rei nbursed to Mutual of QOmaha,
t he | anguage cannot be enforced in this case because:

1) The Bruckner/Fowl es Law Firmwas not a party to
the contract;

2) The policy’s subrogation or reinbursenent rights
ari se when the injured person recovers fromthe
party at fault, and not when he receives a no-
fault workers’ conpensation awar d;

3) Policy | anguage which attenpts to elimnate
Nebr aska' s conmmon fund rul e viol ates Nebraska
public policy;
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4)

5)

Nebraska | aw appli es because: a) Mitual of Oraha
is an i nsurance conpany; b) Nebraska’ s comon fund
doctrine is a |law that regul ates insurance; and,
therefore, c) Nebraska’ s common fund rule is not
preenpted by ERI SA under the facts of this case;

To the extent Eighth Grcuit |aw all ows enpl oyee
benefit plans to accept the benefit of attorney

| abor that secures a third party recovery w thout
paying for that work, this law is inequitable,
agai nst public policy, and should be overturned.

. Mut ual of Omaha argues it is entitled to reinbursenent

wi t hout any deduction for attorneys fees and costs

because:

1)

2)

3)

4)

The policy | anguage provides for such

rei mbursenent where, as here, a workers
conpensati on award includes recovery of nedical
expenses al ready paid by Mutual of Omaha and
arising frominjuries caused by the acts or

om ssions of a third party;

Nebraska |law to the contrary is preenpted because
Nebraska' s common fund doctrine is not a | aw
regul ating i nsurance for the purposes of ERI SA;

Irrespective of the policy |anguage, Mitual of
Omha is entitled to full restitution from
Eber spacher for all m stakenly paid benefits; and

Even assum ng the plaintiffs could prove Mitual of
Omaha has a duty to pay attorney fees and costs
related to the rei nbursenent recovery, the
plaintiffs have failed to present evidence as to

t he amount of attorneys fees and costs to be

of f set.

The parties’ dispute focuses on two sections of the Mitual

of QOmaha policy: the subrogation and rei nbursenent provisions,
and the workers’ conpensation exclusion. Mitual of Oraha clains
t hese policy provisions support two distinct |egal bases for
finding that the plaintiffs are not entitled to recover attorney

9
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fees and costs in pursuing the workers’ conpensation claim the
plaintiffs claimthe two sections cannot be reconciled or create
anbiguity in the policy under circunstances where Mitual of QOmaha
i s seeking reinbursenent froma workers’ conpensation award.

A. ERI SA or Nebraska | aw.

The initial question is whether federal ERI SA and conmon | aw
or, in the alternative, Nebraska |aw governs this dispute. ER SA
preenpts “any and all state |aws insofar as they may now or
hereafter relate to any enpl oyee benefit plan,” (29 U S.C. 8§
1144(a)), except for those state | aws which “regul ate insurance,
banki ng or securities.” 29 U S.C. 8§ 1144(b)(2)(A
(known as the “savings clause”). To further secure the
preenptive policies of ERISA, a state is prohibited from
“deem ng” an enpl oyee benefit plan to be an i nsurance conpany for
t he purposes of subjecting the plan to state insurance
regulation. 29 U S C 8§ 1144(b)(2)(B)(known as the “deener
clause”); EMC Corp. v. Holliday, 498 U S. 52, 58 (1990). ERISA's
preenption statutes were intended by Congress “to ensure that

pl ans and pl an sponsors woul d be subject to a uniform body of
benefit law, the goal was to mnimze the adm nistrative and
financial burden of conplying with conflicting directives anong
states or between states and the Federal Government.”

| ngersol | -Rand Co. v. Md endon, 498 U. S. 133, 142 (1990)(ERI SA
preenpted an enpl oyee's state | aw wongful discharge claimwhere

t he enpl oyee all eged he was di scharged because the enpl oyer
wanted to avoid contributing to his pension fund).

A focal issue in this case is whether, under the undi sputed
facts of this case, Nebraska’s comon fund doctrine is preenpted

by ERI SA. Nebraska | aw provi des:

10
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An attorney who renders services in recovering or
preserving a fund, in which a nunber of persons are
interested, may in equity be allowed his conpensation
out of the whole fund, only where his services are
rendered on behalf of, and are a benefit to, the common
fund.

United Services Autonobile Assn. v. Hills, 172 Neb. 128, 132, 109
N.W2d 174, 177 (1961)(attorney who negotiated a tort settlenent
on behalf of his client was entitled to conpensation fromthe

i nsurance conpany which was reinbursed fromthe settlenent).
Under Nebraska’ s common fund doctrine, an attorney who obtains a
favorabl e award for his client in a workers' conpensation action
can recover a pro rata share of his fees froma nedical insurer
who obt ai ns rei nbursenent froma workers’ conpensation awar d.
Kaiman v. Mercy M dlands Medical & Dental Plan, 1 Neb. App. 148,
491 N.W2d 356 (1992). The conmon fund doctrine permts an
injured worker "to shift an appropriate share of the cost of the

l[itigation to a health care insurer who directly and
substantially benefits by the litigation through rei nbursenent."”
Kai man, 1 Neb. App. at 162, 491 N.W2d at 363.

Eber spacher’s health care insurance was provided through an
ERI SA-regul ated enpl oyee benefit plan. Nebraska's common fund
doctrine “relates to” this enployee benefit plan if it "refers to
or has a connection with” the covered benefit plan even if the
law is not specifically designed to affect such a plan, or the
effect is only indirect, and even if the state |law is consi stent
with ERISA's substantive requirenments. United of Qmaha v.
Busi ness Men's Assur. Co. of Anmerica, 104 F.3d 1034, 1039 (8"
Cr. 1997)(citing and quoting District of Colunbia v. Geater
Wash. Bd. of Trade, 506 U.S. 125, 129-30 (1992) (quoting, and
citing internally, lngersoll-Rand, 498 U S. at 139 and
Metropolitan Life Ins. Co. v. Massachusetts, 471 U S. 724, 732

11
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(1985)). State statutory or common | aws which arguably curtail a
fund’ s clainmed right of subrogation, or prohibit workers
conpensati on benefits from being of fset against plan benefits are
connected with and “relate to” the enpl oyee benefit plan.
Hol | i day, 498 U. S. at 58 (subrogation); Baxter By and Through
Baxter v. Lynn, 886 F.2d 182, 185 (8'" Cir. 1989)(en

banc) (subrogation); Al essi v. Raybestos- Mnhattan, Inc., 451

U S. 504 (1981) (workers’ conpensation offset). | therefore
conclude that the parties’ clains concerning the extent of Mitual
of QOmaha’ s rei nbursenment rights under the plan, and the
plaintiffs’ claimfor common fund recovery, “relate to” the plan.
Consequently, ERI SA preenpts Nebraska’ s subrogati on and common
fund law in this case unless that state | aw “regul ate[ s]

i nsurance” as that termis interpreted under ERI SA's “savi ngs
clause.” 29 U . S.C. 8§ 1144(b)(2)(A).

To avoid ERI SA preenption under the ERI SA savings cl ause a
state law nust be “specifically directed toward entities engaged
in insurance,” (Kentucky Assn. of Health Plans v. Mller, 538
U S. 329, 341-342 (2003), and applied to the "busi ness of
i nsurance” wthin the neaning of the MCarran-Ferguson Act.
United of Omha, 104 F.3d at 1039-1040 (citing Pilot Life Ins.
Co. v. Dedeaux, 481 U. S. 41, 50 (1987); Metropolitan Life, 471
U S. at 742-43; Baxter, 886 F.2d at 185)). A state |law applies
to the business of insurance under the MCarran-Ferguson Act if

it (1) has the effect of transferring or spreading the
policyholder's risk; (2) is an integral part of the policy

relati onship between the insurer and the insured; and (3) is
limted to entities within the insurance industry. United of
Omha, 104 F.3d at 1039-1040 (citing Metropolitan Life, 471 U S
at 743).

12
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The plaintiffs argue that Nebraska subrogation | aw and the
common fund doctrine regul ate i nsurance and thus, escape ERI SA
preenption. The Eighth Crcuit has held to the contrary.

[ T] he | aw of subrogation, while generally applicable to
i nsurance contracts, is not specifically directed
toward the insurance industry. Wile |laws regulating
subrogation rights apply in part to hol ders of

i nsurance, they do not regulate the insurance industry
directly. Application of differing state subrogation

| aws to plan providers throughout the United States
woul d frustrate ERISA's uniformtreatnment of benefit

pl ans. Thus, a common sense readi ng of the insurance
saving clause indicates that common | aw rul es on
subrogation are not the type of state insurance

regul ations intended to survive the broad scope of

ERI SA preenption. . . . [T]he three-part anal ysis under
the McCarran-Ferguson Act yields a simlar result. The
practice of subrogation does not transfer the risk from
a policyholder to his or her insurer. Rather, it
limts the recovery available to the policyhol der by
preventing a double recovery. Wile we believe that
subrogation rights play an integral role in defining
the rel ati onship between [the plan beneficiary] and the
Fund, we believe that the | aws of subrogation are
applied in many factual circunstances unrelated to the
i nsurance industry.

Baxter, 886 F.2d at 186. See also Provident Life and Acc. Ins.
Co. v. Linthicum 930 F.2d 14, 16 (8™ Cir. 1991) (ERI SA preenpted
state subrogation law in action by health benefits plan to

recover funds paid for nedical expenses).

Mor eover, the Nebraska court has held that Nebraska’s common
fund doctrine is not directed at any specific type of claimnt.
The doctrine provides for a proportionate recovery of | egal

expenses and costs fromany person or entity that has “so
benefitted by the patients' attorneys who rendered services in
obtai ning settlenents that the attorneys should in equity be

al l owed their conpensation out of the whole fund.” |[n re

13
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GQuardi anship & Conservatorship of Bl oonquist, 246 Neb. 711, 523
N. W 2d 352 (1994) (appl yi ng common fund doctrine to hospital

asserting a lien on personal injury settlenent).

Though Mutual of QOraha is an insurance conpany,
29 U . S.C. 8§ 1144(b)(2)(A) saves |laws that regul ate the insurance
i ndustry, not the insurers. Kentucky Ass'n of Health Pl ans,

Inc., 538 U.S. at 334. Nebraska’s subrogation and comon fund
principles are not directed at regul ating insurance practices;
are not “saved’” by the ERI SA savings clause; and where an

enpl oyee benefit plan is at issue, ERI SA preenpts these state
| aws.

B. Application of ERI SA Law.

1. Rei mbur senent under the Language of the Pl an.

The plaintiffs claimthat the subrogation/rei nbursenent
provi sions of the plan are not applicable to the circunmstances of
this case. Under the plan | anguage, the right to subrogation or
rei nbursenent arises when Miutual of Oraha pays expenses for
injuries “caused by a third party’s act or omssion.” The
plaintiffs claimthis phrase neans rei nbursenent rights my be
asserted against only fault-based danage awards, and since
wor kers’ conpensation is not a fault-based recovery system the
rei mbursenent provisions of the plan do not extend to
Eber spacher’ s workers’ conpensation award. They al so argue this
interpretation is consistent with other plan | anguage which
deni es coverage for work-related injuries.

A primary purpose of ERISAis to ensure the integrity of
witten, bargained-for benefit plans. “A subrogation provision

14
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affects the | evel of benefits conferred by the plan, and ERI SA

| eaves that issue to the private parties creating the plan.”
Valler v. Hornel Foods Corp., 120 F.3d 138, 140 (8" Cir.
1997)(citing Al essi v. Raybestos-Mnhattan, Inc., 451 U S. 504,
511 (1981); John Morrell & Co. v. United Food & Commerci al
Wrkers Int'l Union, 37 F.3d 1302, 1303-04 (8" Cir. 1994). See
also Md Atlantic Medical Services, LLC v. Sereboff, 407 F.3d 212
(4" Cir. 2005); Harris v. Harvard PilgrimHealth Care, Inc., 208
F.3d 274, 276 (1t Gr. 2000).

The policy at issue states when a plan beneficiary’s injury

was “caused by a third party’s act or om ssion,” the plan w |
“pay contract benefits for that injury or sickness subject to
[its] reinbursenent and subrogation rights. . . .~ Mut ual of
Omaha’ s claimarises under the reinbursenment provisions of the
plan.! The right to rei nbursenent arises when the insured
“recovers an anount fromthe third party, . . . or anyone el se by

reason of the third party’s act or om ssion.”

This plan | anguage i s not ambi guous. It states that if
Eber spacher’s injury was caused by the act or om ssion of sone
third party, and Eberspacher recovers fromeither the third party
or anyone else for the injuries caused by the third party’ s act
or om ssion, Mitual of Omaha is entitled to assert the
rei mbursenment rights described in the plan. Eberspacher

!Rei nbur senent and subrogation are distinct renedies.
Subrogation allows the plan to stand in the shoes of its nenber
and enforce the plan nenber's rights and renedi es against third
parties through litigation. Reinbursenent affords the plan a
direct right of recovery against the plan nmenber for anounts the
menber secured through litigation or otherwse. Harris v.
Harvard PilgrimHealth Care, Inc., 208 F.3d 274, 278 (1%t Cr.
2000) .

15



4:04-cv-03304-DLP Doc # 32 Filed: 06/08/05 Page 16 of 22 - Page ID # 532

recovered fromthe State for nedical expenses caused when his
vehicle was rear-ended by a third party. Under the clear

| anguage of the plan’s subrogation/rei nbursenment provisions,
Mutual of Omaha is entitled to reinbursenent fromthe workers
conpensation award paid by the State.

Even assum ng sonme anbiguity exists in the rei nbursenent
provisions, this is an ERI SA plan which grants the plan
adm ni strator discretion and authority to interpret the neaning
of its ternms. The plan admnistrator is vested with the
“discretion and the final authority to construe and interpret the
Contract,” the responsibility of deciding “all questions of
eligibility and all questions regarding the anount and paynent of
any Contract benefits within the terns,” and the adm nistrator’s
“interpretation of the Contract as to the anount of benefits and
eligibility will be binding and conclusive on all persons.”
When, as in this case, the plan grants discretionary authority to
the plan admnistrator to determne eligibility under the plan,
and to interpret the terns of the plan, the decision of the plan
adm nistrator is reviewed for an abuse of discretion. Tillery v.
Hof f man Encl osures, Inc., 280 F.3d 1192, 1196-97 (8" G r. 2002).
Pl an | anguage granting such authority to admnistrators is

controlling on the court; the court will not ignore it by
construing the plan strictly against the drafter under the
federal common-law rules of contract construction. Kennedy v.
Georgia-Pacific Corp. 31 F.3d 606, 609 (8" Cir. 1994)(holding
Ceorgia-Pacific was vested with discretionary authority over the

pl an where the plan stated the plan adm nistrator “shall be
solely responsible for the admnistration and interpretation of
this Plan").
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The Eighth Grcuit has identified five factors to be
considered in determ ning the reasonabl eness of a plan
adm nistrator's interpretation of a plan: 1) whether the
interpretation contradicts the plan's clear |anguage, 2) whether
the interpretation renders any plan | anguage internally
i nconsi stent or neaningless, 3) whether the interpretation is
consistent with earlier interpretations, 4) whether the
interpretation is consistent with the plan's goals, and 5)
whet her the plan satisfies ERI SA requirenents. Kennedy, 31 F.3d
at 609.

As previously explained, | conclude that the clear |anguage
of the plan entitles Miutual of Omaha to obtain reinbursenent from
Eber spacher’ s workers’ conpensation recovery. The plaintiffs’
argunent overl ooks the plan’s | anguage affording rei nbursenent
rights if the nenber recovers fromthe third party “or anyone
el se by reason of the third party’'s act or om ssion.”

Contrary to the plaintiffs’ argunment, allow ng rei nbursenent
to be collected froma workers’ conpensation recovery is not
i nconsistent with other plan provisions and does not render the
policy’'s work-related injury exclusion nmeani ngl ess. The work-
related injury exclusion certainly limts the nunber of tines
rei nbursenent will be sought froma workers’ conpensation
recovery; when the plan adm nistrator knows the accident is work-
related and covered by workers’ conpensation, the plan does not
pay the expenses and no right of reinbursenent arises. However,
there is nothing in the | anguage of the work-related injury
excl usion or the renmai nder of the policy which operates to
prohi bit reinbursenent when the plan adm nistrator believed the
injuries were not work-related at the tine paynments were made.
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The parties have stipulated that the plan is an ERI SA-
regul ated plan. There is no evidence that it fails to satisfy
any ERI SA requirenments, nor is there evidence of how this plan
has been interpreted in past simlar situations. Permtting
rei mbursenment from workers’ conpensation is, however, consistent
with the plan’s goals. The fund nust serve the best interests of
all plan beneficiaries, not just the interest of one potential
beneficiary. ERISA neither requires subrogation/rei nbursenent
cl auses in enployee benefit plans, nor does it regulate their
contents. Enployers have substantial |eeway “to design
disability and other welfare plans as they see fit." Black &
Decker Disability Plan v. Nord, 538 U S. 822, 833 (2003). But
the fund "nust serve the best interests of all plan

beneficiaries, not just the best interest of one potenti al
beneficiary.” Kress v. Food Enployers Labor Relations Ass'n, 391
F.3d 563, 571 (4'" Gr. 2004)(citing Ellis v. Metropolitan Life
Ins. Co., 126 F.3d 228, 234 (4'" Cr. 1997)).

The fund at issue had no obligation to advance nedi cal
expenses to Eberspacher for injuries caused in a work-rel ated
accident. However, by doing so, it essentially provided
Eber spacher with an interest-free | oan and conti nuous access to
medi cal treatnment while his workers’ conpensation litigation was
pendi ng. Eberspacher was not required to accept these benefits;
he coul d have advi sed Mutual of Oraha that the injuries were
wor k-rel ated and pursued recovery under only workers’
conpensation. By accepting nedi cal expense paynents from Mt ual
of QOmaha, Eberspacher al so accepted the plan’s reinbursenent
obligations. Although Bruckner/Fowl es was not a party to the
ERI SA pl an, as counsel for Eberspacher it is nonethel ess al so
bound by the subrogation/rei nbursenment terns of the plan. It is
not unfair, unreasonable, a violation of ERISA's intent, or
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contrary to the plan’s intent to afford Mutual of Oraha a ri ght
to rei nbursenent from Eberspacher’s workers’ conpensation award.
See e.g. Kress, 391 F.3d at 570-71 (where the plan was not
obl i gated to advance expenses to a plan nmenber injured by a third

party, having done so, it was entitled to reinbursenent, wthout
any deduction for attorney fees, fromthe nmenber’s third party
recovery despite that fact that his counsel was not a party to

t he plan agreenent).

The plaintiffs claimthat even if Miutual of Omaha can assert
a right to reinbursenment under the subrogation/reinbursenent
provi sions of the policy, it nust still pay a pro rata share of
the I egal fees and expenses associated with obtaining that
recovery. They argue that a contrary finding would violate
Nebraska | aw and public policy, and to the extent Eighth Circuit
| aw does not incorporate comon fund principles into ERI SA
subrogation and rei nbursenent clains, this | aw shoul d be
reversed

To the extent that the Eighth Crcuit has addressed the
issues in this case, this court is bound by Eighth Crcuit |aw
The Eighth G rcuit has held that courts nust enforce the terns of
an ERI SA plan and should rely on federal common law only to fill
gaps not addressed by plan | anguage. Waller, 120 F.3d at 141.
When an enpl oyee benefit plan specifically states that attorneys
fees and costs will not be deducted fromthe any reinbursenent
owed to the plan, that plan |language is enforced. Ryan by
Capria-Ryan v. Federal Express Corp., 78 F.3d 123, 127 (3d G r
1996) (relied on by Waller, 120 F. 3d at 141). See al so,

Adm nistrative Conmttee of Wal-Mart Stores, Inc. Associates
Health and Wl fare Plan v. Varco, 338 F.3d 680, 30 (7'" Cr
2003); Harris, 208 F.3d at 279; Walker v. Wal-Mart Stores, Inc.,
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159 F.3d 938, 940 (5'" Cir. 1998); United McG Il Corp. V.

Stinnett, 154 F.3d 168, 172-73 (4'" Gir. 1998); Health Cost
Controls v. Isbell, 139 F.3d 1070, 1072 (6'" Cir. 1997); Bollman
Hat Co. v. Root, 112 F.3d 113, 116-17 (3d Cr. 1997); Gvens V.
Wal -Mart Stores, Inc. and Associates' Health and Wlfare Pl an,
327 F. Supp. 2d 1063 (D. Ne. 2004); 1BP, Inc. V. Foust, 987

F. Supp. 714 (N.D. la. 1997). State common law to the contrary is

preenpted, and while federal common | aw nay suppl enent and
conpl enent rights and obligations owed under ERISA, it cannot
suppl ant the express contract provisions of a plan. [|BP, Inc.,
987 F. Supp. At 720.

The plan at issue clearly states that “rei nmbursement wll
not be reduced by | egal fees or court costs incurred in seeking
the recovery” absent a witten agreenment to the contrary. No
such witten agreenent exists. The | anguage of the provision
controls the outcone of this case and entitles Miutual of Omaha to
full reinbursement without any deduction for related | egal fees
and expenses.

2. Rei nbur senent under the Commbn Law of Restitution.

Havi ng determ ned that Miutual of Oraha is entitled to ful
rei mbursenent under the plan | anguage, | need not address its
claimfor restitution under the conmon | aw to recover paynents
made by m stake. However, as an alternative basis for recovery,
| further find that Mutual of Omha is entitled to ful
restitution, not based on the Nebraska comon |aw relied on in
its briefs, but on the federal common | aw for unjust enrichnent.
See e.g. Airco Industrial Gases v. Teansters Health & Wl fare
Pensi on Fund, 618 F. Supp. 943, 950 n. 6 (D. Del.1985) (existence
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of a federal comon | aw action for unjust enrichnment preenpts
plaintiff's clainmed state common | aw unj ust enrichnment action).

ERI SA i ncorporates the federal conmon |aw to prevent unjust
enrichnment and permt restitution for paynents nade by m st ake.
Young Anerica, Inc. v. Union Cent. Life Ins. Co., 101 F. 3d 546,
547 (8" Cir. 1996). A planis entitled to restitution from plan
partici pants who were overpaid or received benefits they were not

entitled to under the plan’s | anguage. Provident Life & Acc. Ins.
Co. v. Waller, 906 F.2d 985, 994 (4'" Cir. 1990); Celi v. Trustees

of Pipefitters Local 537 Pension Plan, 975 F. Supp. 23, 28 (D
Mass. 1997). “It is irrelevant whether ‘the reason for the

unjust enrichnent is an innocent m stake or a nateri al

m srepresentation.’”” Celi, 975 F. Supp. at 28 (quoting Floor
Covering Union and Industry Welfare Trust v. Tonpkins, 761 F.
Supp. 101, 104 (D. O. 1991)(quoting Restatenment of Law of
Restitution 8 28(b) (1936)). Were the plan advances funds by

m stake or with a reasonable belief that it will be reinbursed if

the participant recovers froma third party, and the participant
is aware of the plan’s rei nmbursenent provisions when requesting
and accepting plan benefits, the goals of ERI SA and efficient
pl an adm ni stration are be served by all ow ng equitable
restitution. Harris Trust, 57 F.3d at 616; Provident Life, 906
F.2d at 994.

The stipulated facts reflect that Mutual of Oraha sent a
notice of subrogation to the Bruckner/Fowl es firmbefore a
wor kers’ conpensation suit was filed. The plaintiffs knew Mitua
of Omaha was asserting a right to rei nbursenent yet requested and
accepted benefits for injuries they clainmed were work-rel at ed.
Under such circunstances, as an alternative to the claimfor
rei mbursenent under the plan | anguage, Miutual of QOmaha is
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entitled to full restitution, wthout any deduction for attorneys
fees and costs, of anpbunts it paid, but was not obligated to pay,
for Eberspacher’s nedi cal expenses.

C. | nsufficient Evidence of Attorney Fees and Expenses.

Finally, Miutual of Omaha clains that the plaintiffs have
failed to present a prinma facie claimto recover attorneys fees
and expenses because they have failed to present evidence as to
t he value of services provided to the plan. | agree. Assum ng
the plan owes attorney fees and expenses for Bruckner/Fow es’
work, the value to the plan, and not the cost to Eberspacher, is
the critical inquiry. It is undisputed that Eberspacher agreed
to pay a one-third contingency fee to the Bruckner/Fow es firm
but there is no evidence that Mutual of Omaha woul d have hired
counsel to pursue a subrogation action on that basis. The
stipulated facts presented for final resolution of this case do
not provi de an adequate basis for determ ning the actual val ue of
servi ces provided by Bruckner/Fowl es’ to the plan. MWaller, 120
F.3d at 141-42. | therefore conclude that even if Mitual of
Omaha has a duty to pay attorney fees and expenses, the
plaintiffs have failed to present adequate evidence as to the
amount of that claim

| T THEREFORE HEREBY | S ORDERED:

1. The plaintiffs’ nmotion for summary judgenent, filing
22, is denied.

2. The defendant’s notion for summary judgnent, filing 24,
is granted.

DATED t his 8" day of June, 2005.

BY THE COURT:

s/ David L. Piester

David L. Piester
United States Magistrate Judge
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