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I N THE UNI TED STATES DI STRI CT COURT FOR THE
DI STRI CT OF NEBRASKA
GARY RI TTENHOUSE
Plaintiff, 8: 05CVv217
V.

UNI TEDHEALTH GROUP LONG TERM VEMORANDUM OPI NI ON

DI SABI LI TY | NSURANCE PLAN,

Def endant .

N N N N N N N N N N N

This matter is before the Court on the cross notions
for summary judgnent filed by plaintiff Gary Rittenhouse
(“Rittenhouse”) (Filing No. 24) and defendant UnitedHealth G oup
Long TermDisability Plan (“United Health Plan”) (Filing No. 27).
Ri ttenhouse seeks benefits of $10,000 per nonth under the United
Health Plan for his alleged hearing |loss (Conplaint, Y VI-VII1).
Ri tt enhouse brings this action under the Enpl oynent Retirenment
Security Act of 1974 (“ERISA’) § 1132(a)(1)(B). Rittenhouse also
seeks his reasonable attorney’ s fees and costs under ERI SA
8§ 1132(g)(1). United Health Plan asserts that its denial of
benefits was proper under the definition of disability contained
in the insurance policy which insures the United Health Pl an
(Answer,q 17). The Court has reviewed the notions, briefs,
evidentiary subm ssions and the applicable | aw and nmakes the

foll ow ng findings.
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| . Background
Ri tt enhouse was enpl oyed by National Benefit Resources,
Inc. (“NBR’) fromJuly 25, 2000, through July 1, 2003, as Vice
Presi dent of Business Devel opnent for North Star, a business unit
of NBR (Adm nistrative Record (“AR’) 35). NBR is a subsidiary of
UnitedHealth Goup (“United Health”). Rittenhouse’'s job was to
manage a profit center with a focus on devel opi ng new busi ness
opportunities, devel opnent of alternate distribution channels for
exi sting NBR products and the acquisition of blocks of business
or operating entities (AR 291). Rittenhouse’'s witten job
description included communication as a prinmary conponent.
Specifically it listed the follow ng requirenents:
Conmmuni cat i on.
a. Listening. Listens attentively to
ot hers, denonstrates full understandi ng of
what ot hers are saying and responds
appropriately.
b. Feedback. Asks effective question
and gives effective feedback.
c. Oal Communication. |deas are
clearly and conci sely expressed in individual
and/ or group situations.
d. Personal Presence. Miintains a
presence which commands attention and respect
and shows an air of confidence.
e. Meetings. Witten agendas prepared
and distributed 2 days prior to neetings of
nore than 5 people.
AR 292.
In his last twelve nonths with NBR, Rittenhouse’s day-

to-day duties changed fromthe acquisition of new business to the
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wi ndi ng down of the North Star unit. As an enpl oyee of NBR
Ri tt enhouse was provided with long termdisability insurance
(“LTD’) through the United Health Plan. The United Health Pl an
is a welfare benefit plan as defined by and governed by ERI SA
The United Health Plan’s summary plan description (“SPD")
identifies UnitedHealth Care Services, Inc.! as the policy hol der
and plan admnistrator (AR 31). The SPD specifically gives the
policyholder “the right to anend or term nate the plan at any
tinme.” (AR 31). The SPD does not contain any | anguage which
confers discretion to the plan adm nistrator in determning
benefits or construing plan terns.

The United Health Plan was fully insured under an LTD
i nsurance policy purchased by United Health fromAIG Life
| nsurance Conpany (“AlG) (AR 2-32). AI G was responsible for
processing disability clainms under the Pl an.

To be disabl ed under the terns of the Al G policy,
Ri ttenhouse’s condition nust “prevent [him from performng the
Essential Functions of [his] Om Job with or w thout reasonable
accommodation and as a result [be] unable to earn nore than 80%
of [his] Indexed Monthly Incone” during the benefit qualification
period (AR 11). During the first twenty-four nonths of receiving

LTD benefits, R ttenhouse s condition had to prevent him*“from

! The certificate of insurance lists the policyhol der as
Uni tedHeal th G oup rather than UnitedHealth Care Services, |nc.
(AR 2).
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perform ng the Essential Functions of [his] regular occupation or
of a reasonabl e enpl oynment option offered to [him by the

Enpl oyer” and, as a result be “unable to earn nore than 80% of

[ hi s] I ndexed Monthly Incone.” (AR 11).

The policy defined “essential functions” as “functions
which are normally required for the performance of an occupation
and whi ch cannot be reasonably omtted or nodified.” (AR 12).
The policy defined “regular occupation” as “the activity that,

i medi ately prior to the injury or the start of the sickness for

whi ch you are receiving benefits under the [Policy]: 1. [He] was
regularly performng; and 2. Was the source of [his] income from
the enpl oyer.” (AR 12).

Ri tt enhouse began to experience hearing problens in the
late 1980's. Since 1993, Rittenhouse has been treated by Dr.
Patrick McCarville for progressive hearing loss (AR 39). Dr.
McCarville noted that “by the mddle 1990's [Rittenhouse] was
really only able to read lips in a large group setting” because
of his progressive hearing loss (AR 39). 1In 2001, Rittenhouse
sought surgical intervention fromDr. Ann Ednonds whi ch was
unsuccessful in reversing his hearing |l oss (AR 39).

In March, 2003, R ttenhouse met with Dr. MCarville who
referred himto hearing specialist Dr. Britt Thedinger. After
the referral, but prior to his appointment with Dr. Thedi nger,

Ri tt enhouse was notified that his business unit was being cl osed.
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Ri tt enhouse was exam ned by Dr. Thedi nger on April 30, 2003. Dr.
Thedi nger determ ned that Rittenhouse suffered froma bil ateral
sensorineural hearing | oss and opined that Rittenhouse woul d
qualify as totally disabled fromhis job. On May 30, 2003, Dr.
McCarville concurred, agreeing that the hearing | oss was very
severe and was inpacting Rittenhouse’s lifestyle and ability to
wor k (AR 207).

During the spring and sunmer of 2003, while his hearing
continued to deteriorate, R ttenhouse oversaw the w ndi ng down of
the North Star business unit. The North Star business unit
cl osed, and Rittenhouse was laid off, effective July 2, 2003.
Rittenhouse’s last day of work was July 1, 2003 (AR 285). On
t hat day, he worked until 1:45 p.m when he left for an
appointment with Dr. Thedi nger (AR 285).

As of July 1, 2003, Rittenhouse’ s salary plus bonus
averaged $17,692.45 per nmonth (AR 282). Thus, under the terns of
the United Health Plan, Rittenhouse would be entitled to the
maxi mum pl an benefit of $10, 000 per nonth (AR 282).

After his enploynment with NBR ended, Rittenhouse had
tel ephone interviews for several positions. During these
t el ephone interviews, Rittenhouse had troubl e comrunicating on
t he tel ephone, and no job offers were extended (AR 63).

On Cct ober 15, 2003, follow ng the nmandat ed ni nety-day

wai ting period, R ttenhouse submtted a witten claimfor LTD
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benefits under the United Health Plan to AIG as clains

adm nistrator of the United Health Plan (AR 247). After its

i nvestigation, AlG denied R ttenhouse's claimon April 2, 2004,
noting that Dr. Thedinger, one of R ttenhouse s treating
physi ci ans, had reviewed an April 30, 2003, audi ogram and st ated
that Rittenhouse “still has excellent speech discrimnation in
each ear.” (AR 149-51).

On April 9, 2004, Rittenhouse wote Al G that “hearing
tests are conducted in a controlled environnment” with “no
distracting noise, situations that are not real life in the world
as we knowit.” (AR 148). On April 9, 2004, Rittenhouse filed
his appeal of AIGs claimdenial (AR 148). Wth his appeal
Ri ttenhouse submtted a statenent which detailed his inability:
to conmuni cate on a regul ar tel ephone or cell phone; to
under st and people in normal conversation unless they spoke nore
| oudly than normal and/or stood close and faced him to hear high
pi tched voi ces or people who speak softly; and to properly
function in his occupation of the past twenty-five years which
i nvol ves spoken conmuni cation (AR 143). Rittenhouse offered to
submt to any testing or exam nation desired by Al G (AR 139-40).
On April 12, 2004, Rittenhouse wote Al G and specifically
suggested “that Al G have a hearing test perfornmed to test ny | ack
of hearing or (sic) understanding the pronunciation of words

bei ng spoken in an environnment that is not controlled, but at
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normal voice ranges and with background noi se which al so
contribute to ny problem” (AR 139-40).

On August 26, 2004, AIG denied Rittenhouse’s appeal
(AR 55-59). AIGinfornmed R ttenhouse that his remaining renmedy
under ERI SA was to file suit.

On Septenber 24, 2004, after his appeal was deni ed,
Ri tt enhouse underwent a sound-in-noise test at his own expense
and submtted these test results to AIG (AR 45-51). Rittenhouse
al so submtted a letter fromthe Chairman of NBR, Joe MErl ane,
who was Rittenhouse’s supervisor, which detailed MErlane’s
personal know edge of Rittenhouse’s hearing and comruni cation
probl ens which preceded his termnation (AR 35). AIGrefused to
reconsider its decision or to consider either the sound-in-noise
results or the McErlane letter in its determ nation of
di sability.

On May 13, 2005, Rittenhouse filed his conplaint under
ERI SA § 502(a)(1)(B) to recover benefits under the United Health
Plan (Filing No. 1).

1. Legal Analysis
A Summary Judgnent

Summary judgnent is appropriate if the pleadings,
depositions, answers to interrogatories and adm ssions on file,
together wth any affidavits, show that there is no genuine issue

as to any material fact and that the noving party is entitled to
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judgnment as a matter of law. Fed. R GCv. P. 56(c). The party
movi ng for summary judgnment nust al ways bear “the initial
responsibility of informng the district court of the basis for
its notion, and identifying those portions of ‘the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any,’ which it believes
denonstrate the absence of a genuine issue of material fact.”
Cel otex Corp. v. Catrett, 477 U. S. 317, 323 (1986); see NELR
56.1(a). Wen the party seeking summary judgnent carries its
burden, the opposing party “nust do nore than sinply show that
there i s sone netaphysical doubt as to the material facts.”
Mat sushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U. S. 574,
586 (1986). The opposing party “nust set forth specific facts
showing that there is a genuine issue for trial.” Anderson v.
Li berty Lobby, Inc., 477 U S. 242, 248 (1996); see NELR 56.1(b).
As always at the summary judgnent stage, the evidence
is viewed in a light nost favorable to the nonnoving party, with
all inferences drawn in that party’s favor. See Matsushita El ec.
| ndus., 475 U.S. at 587. 1In making this review, the Court is
particularly aware that it does not “weigh the evidence and
determne the truth of the matter” but instead determ nes
“whether there is a genuine issue for trial.” Anderson, 477 U. S.

at 249.
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B. St andard of Revi ew
A deni al of benefits challenged under 8 502(a)(1)(B) is

revi ewed under a de novo standard unl ess the benefit plan gives
the adm nistrator or fiduciary discretionary authority to
determne eligibility for benefits or to construe the terns of
the plan. Firestone Tire & Rubber v. Bruch, 489 U S 101, 115
(1989). "In other words, unless the plan | anguage specifies
ot herwi se, courts should construe any disputed | anguage 'w t hout

deferring to either party's interpretation. Wal | ace v.
Firestone Tire & Rubber Co., 882 F.2d 1327, 1329 (8th G r. 1989)
(quoting Bruch, 489 U S. at 112). Thus, the Court nust exam ne
the benefit plan to determne if the plan gives the adm ni strator
or fiduciary discretionary authority. |If the plan does not
contain specific | anguage granting discretion to the plan
adm ni strator or the clains adm nistrator, then review nust be de
novo.

The Eighth GCrcuit has stated that “we do not infer
di scretionary authority when an enpl oyer or plan sponsor has
funded its obligations under an ERI SA pl an by purchasing a
standard-form group insurance policy. Rather, we require
“explicit discretion-granting |anguage’ in the policy or in other
pl an docunents to trigger the ERI SA deferential standard of

review.” MKeehan v. Cgna Life Ins. Co., 344 F.3d 789, 793 (8th

Cr. 2003)(quoting Bounds v. Bell Atl. Enters. F.L.T.D. Plan, 32

-0-
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F.3d 337, 339 (8th Gr. 1994)). The claimand benefit provisions
of a typical insurance policy are insufficient to trigger the
deferential ERI SA standard of review. Ravenscraft v. Hy-Vee
Enpl oyee Benefit Plan & Trust, 85 F.3d 398, 402 n.2 (8th Cr
1996) .
An exanple of “explicit discretion-granting” policy
| anguage is found in Dickson v. A B. Holding Co., 2005 U.S. Dist.
LEXI S 26164 (E.D. Mb. 2005). 1In Dickson, the insurance policy at
I Ssue stated:
For the purpose of section 503 of
Title 1 of the Enpl oyee Retirenent
| nconme Security Act of 1974, as
anended (ERI SA), Aetna is a
fiduciary with conplete authority
to review all denied clains for
benefits under this policy. 1In
exerci sing such fiduciary
responsibility, Aetna shall have
di scretionary authority to:
det erm ne whet her and to what
extent enpl oyees and beneficiaries
are entitled to benefits; and

construe any disputed or
doubtful terns of this policy.

Di ckson, 2005 U.S. Dist. LEXIS 26164, at *11.
In the present case, the admnistrative record contains
a two-page docunent titled “Statenment of ERI SA Rights.” (AR 31-

32). ERISA defines a summary plan description (“SPD’) by

-10-
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detailing what an SPD nust contain.? Under ERI SA the “Statenent
of ERISA Rights” is an SPD because it contains the information
mandat ed by 29 U.S.C. 8§ 1022(b).

The “Statenent of ERI SA Rights” SPD identifies
UnitedHeal th Care Services, Inc. as the policy holder and plan
adm nistrator (AR 31). The SPD specifically gives the
policyholder “the right to anmend or termnate the plan at any
tinme.” (AR 31). But, the SPD does not contain any | anguage
whi ch confers discretion to the plan adm nistrator in determ ning
benefits or construing plan terns.

United Health Plan asserts that while the SPD does not
contain discretionary | anguage, the underlying Al G insurance
policy does contain | anguage which grants Al G discretion to
determ ne benefit eligibility. Specifically, United Health Pl an
directs the Court to policy |anguage under which disability is

prem sed on “our determ nation that a change in your functiona

2 Title 29, U S.C. § 1022(b) nmandates that an SPD shal
contain the following information: The name and type of
adm ni stration of the plan; whether a health insurance issuer (as
defined in section 733(b)(2) [29 U.S.C. 8 1191b(b)(2)]) is
responsi ble for the financing or adm nistration (including
paynent of clains) of the plan and (if so) the nane and address
of such issuer; the nane and address of the person designated as
agent for the service of |egal process, if such person is not the
adm ni strator; the name and address of the admnistrator; the
pl an's requirenents respecting eligibility for participation and
benefits; the source of financing of the plan and the identity of
any organi zati on through which benefits are provided; the date of
the end of the plan year and whether the records of the plan are
kept on a cal endar, policy, or fiscal year basis.

-11-
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capacity to work as a result of your nedical condition,” where
“our” refers to AIG (AR 25(enphasis added)). United Health Pl an
al so points to policy |anguage addressi ng when benefits are paid
stating that benefits are paid “when we determ ne that proof of
your LTD claimis satisfactory,” where “we” refers to AIG (AR
21(enphasi s added)).

The AIG policy lacks the “explicit discretion-granting”
| anguage of Dickson. Instead, the Al G policy | anguage appears to
be the “standard-form group insurance policy” |anguage referred
to in MKeehan, rather than the explicit discretion-granting
| anguage necessary to require a hei ghtened standard of review.
Under Bruch and McKeehan, the appropriate standard of reviewis
de novo because the United Health Plan does not contain the
explicit discretion-granting | anguage necessary to trigger the
ERI SA deferential standard of review Under a de novo standard,
the Court will uphold a denial only if it is supported by
"evi dence bordering on a preponderance.” Mrgan v. UNUM Life
Ins. Co. of Am, 346 F.3d 1173, 1177 (8th G r. 2003).

I1'1. Discussion
Addi ti onal Evi dence

When the de novo standard of review applies, a district
court may consi der additional evidence beyond that considered by
the policy or plan’'s decisionmaker. MKeehan, 344 F.3d at 793.

It is wholly proper to permt the parties to introduce evidence

-12-



8:05-cv-00217-LES-FG3 Doc # 43 Filed: 02/28/06 Page 13 of 19 - Page ID # 598

rel evant to when and whether an insured is disabled. Wber v.
Saint Louis Univ., 6 F.3d 558, 561 (8th Cr. 1993). The Court
wi || consider the additional information that R ttenhouse’s
attorney had presented to AIG and which is a part of the

adm ni strative record, but which A G had refused to consider

United Health Plan has al so of fered additional
evi dence, but these two subm ssions, rather than being a part of
the adm nistrative record, were first submtted to the Court and
made avail able to Rittenhouse as subm ssions with United Health
Plan's Brief in Opposition to Plaintiff’s Mdtion for Sunmmary
Judgnment (Filing No. 37) filed on February 8, 2006.

The first subm ssion is an excerpt froma |arger
docunent (Filing No. 37, Ex. B (“Benefits Handbook”)). The first
page of this subm ssion only contains the words “Benefits
Handbook” and “Unitedheal thcare.” (Benefits Handbook, p. 1). It
appears to be the cover to the benefits handbook for
Uni t edheal thcare. The remai nder of this subm ssion consists of
faxed copi es of pages 241-252 of a | arger docunent which appears
to have been titled “Benefits Handbook - Master Changes.”
(Benefits Handbook, pp. 2-13).

United Health Plan offers this docunent as the SPD for
the benefit plan apparently in replacenent of the SPD which was a
part of the adm nistrative record. (AR 31-32). The Court cannot

accept this subm ssion as a replacenent SPD because it contains

-13-
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several inconsistencies which render it unreliable. First, the
docunent represents that it is only part of an SPD and nust be
“read with the Administrative Information, Benefit Overview and
What Happens Wen sections” in order to provide the recipient
“Wth the Summary Pl an Description (SPD) for United Heal thcare’s
Long-Term Disability Plan.” (italics in original)(Benefits
Handbook, p. 2). Here the docunent is not submtted wth the
Adm ni strative Information, Benefit Overview and What Happens
When sections. Even by its own terns, this docunent does not
constitute an SPD because it is inconplete.

Not only is this subm ssion inconplete, it never
references AIG Any discretion that this excerpt purports to
grant is granted to UNUM UNUMis not a party to this action
Thus, the Court is unable to determ ne the relevancy of this
subm ssion to the present action.

United Health Plan’s second, |ast mnute subm ssion is
entitled “Integrated Disability Managenent Agreenent.” (Filing
No. 37, Ex. C. This docunent purports to be an agreenent
bet ween United Heal thCare Services, Inc. and AIG This docunent
is unsigned by either party and does not contain any information
to evidence that this agreenment was inplenented. It |acks the
reliability necessary to be considered, especially in light of
its production at the eleventh hour. Therefore, the Court wll

not consi der either of these subn ssions.

- 14-
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Disability Determ nation
1. Sound-in-Noise Testing

After Rittenhouse’s appeal was deni ed, on Septenber 24,
2004, he underwent a sound-in-noise test at his own expense.

This test is designed to better evaluate the effect of background
noi se on a person’s ability to hear and understand. This is the
type of testing that Rittenhouse had requested of United Health
earlier in order to accurately evaluate his condition.

The results of the sound-in-noise test evidence the
severity of R ttenhouse s hearing problem Once testing was done
with the presence of background noise, Rittenhouse's difficulty
i n hearing and understandi ng vocal comunication in an
envi ronment that nore accurately reflects the conditions of day-
to-day life in a business setting is apparent. The test results
indicated that, in the presence of background noise that was ten
deci bels (“dB’) |ouder than the test words spoken, Rittenhouse
was only able to correctly identify 48% of what was said to him
(AR 51). The ten dB background noi se was expl ai ned as bei ng
quite small when conpared to a noisy restaurant.® (AR 51). Dr.
Roger McGargill, who conducted the sound-in-noise testing, stated

that “there is no doubt that the nore noise in the situation, the

3 An exanple of a 10 dB noi se has been described as the
sound of normal breathing. By conparison a noisy restaurant has
been estinated at 85 dB. League for the Hard of Hearing, Noise
Center, available at http://ww. | hh.org/ noise/decibel.htm Last
visited on February 24, 2006.

-15-
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harder it is to discrimnate.” (AR 51). Thus, the sound-in-
noi se testing denonstrates the extent of R ttenhouse' s hearing
i npai rnment .

In a letter dated Novenber 24, 2004, Dr. Britt
Thedi nger buttressed the findings of the sound-in-noise testing
when he opined that R ttenhouse “will continue to have difficulty
hearing even with appropriate anplification especially in
background noise.” (AR 40).

2. MErlane Letter

In addition to the objective sound-in-noise hearing
test results, the letter fromRittenhouse's supervisor also
evi dences that R ttenhouse was having difficulties in
comuni cating on-the-job prior to his termnation. Joe MErl ane,
Ri tt enhouse’ s supervisor, detailed his personal know edge of
Ri tt enhouse’ s hearing and comruni cati on probl ens which preceded
his termnation (AR 35). MErlane noted that he had personally
observed Rittenhouse’s hearing difficulties during staff
nmeeti ngs, enployee neetings and in dealing with clients (AR 35).
McErl ane stated that R ttenhouse’'s “hearing difficulties were in
busi ness settings, face to face, and over the tel ephone, whether
individually or on a conference call.” (AR 35). MErlane stated
that he personally “wtnessed [R ttenhouse], during staff

nmeetings, frequently trying to adjust his hearing aids so that he

-16-
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coul d hear and understand what was bei ng conmuni cated, nany tinmes
m ssing inportant discussion itens.” (AR 35).

Taken together, the sound-in-noise testing and the
McErl ane | etter evidence that Rittenhouse’s hearing was
substantially inpaired, rendering himunable to effectively
communi cate as required under his job description.

3. Omn Cccupation

The Eighth Grcuit Court of Appeals has held that when
a welfare benefit plan uses an individual’s own occupation to
determ ne whether he or she is totally disabled, the fact that
the individual is able to performsone job duties is insufficient
to deny benefits. See Dowdle v. Nat’'|l Life Ins. Co., 407 F.3d
967, 971-72 (8th Gr. 2005). In the present case, the United
Heal th Pl an used R ttenhouse’s own occupation to determ ne
whet her or not he was disabled during the first twenty-four
nmont hs of disability. The fact that R ttenhouse worked up until
the date his enploynent was termnated i s not dispositive
because, under Dowdle, it is clear that a person could be at
wor k, yet unable to performsone of the job duties. Here,
Ri ttenhouse clainms that he was unable to fully performthe
essential job function of comruni cating because of his hearing
| oss. Therefore, the fact R ttenhouse was at work and able to

perform sone job duties within his own occupation is insufficient

-17-
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grounds upon which to deny LTD benefits under the Plan in |ight
of the Eighth Circuit’s decision in Dowdl e.

Furthernore, United Health Plan’s assertion — that the
deni al of benefits to Rittenhouse is appropriate because he
continued to work after his hearing inpairnment was first detected
and that his condition did not significantly change between the
time of the diagnosis and the day he quit working and sought
benefits -- was rejected in a very recent decision by the Eighth
Circuit Court of Appeals. Seitz v. Metro. Life Ins. Co., 433
F.3d 647 (8th GCr. 2006). In Metro Life, the Eighth Grcuit
rejected the sanme argunent United Health Plan is maki ng because
there was no dispute that the plaintiff’s physical abilities were
limted at the tinme he quit working. Metro Life, 433 F. 3d at
651. The Metro Life court noted that “adopting MetLife's
position would unfairly punish individuals who test their
l[imtations and attenpt to keep working before seeking benefits.”
Id. Simlarly, United Health Plan’s position would unfairly
puni sh Rittenhouse for attenpting to work until the North Star
operations were wound up. Therefore, under the reasoning of both
Dowdl e and Metro Life, the fact Rittenhouse worked up until his
term nation does not support denial of his claim

The sound-in-noise testing and the MErlane letter
denonstrate that R ttenhouse does suffer fromsignificant hearing

| oss that was effecting his ability to performone of the

-18-
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essential duties of his own occupation -- comunication. The
Court finds that there is sufficient evidence to support a
finding that R ttenhouse was disabled fromworking in his own
occupation under the ternms of the AIG insurance policy and the
United Health Plan. The Court will grant plaintiff’s notion for
summary judgnent and deny defendant’s notion for sumrary

j udgnent .

AlGis directed to pay benefits to R ttenhouse for the
twenty-four nmonth period, beginning January 1, 2004, under which
the LTD policy defined disability based upon Rittenhouse’'s own
occupation. R ttenhouse is also entitled to pre-judgnent
interest as provided by law. See Metro. Life Ins. Co. v.

Novot ny, 400 F. Supp. 2d 1187, 1191 (D. Neb. 2005) (Prejudgnment
interest should ordinarily be granted unl ess exceptional or
unusual circunstances exist nmaking the award of i nterest
inequitable). The Court will also award Rittenhouse attorney’s
fees and costs incurred in bringing this action. Rittenhouse is
directed to file an application for attorney’s fees with the
Court. A separate order will be entered in accordance with this
menor andum opi ni on.

DATED this 28th day of February, 2006

BY THE COURT:

/sl Lyle E. Strom

LYLE E. STROM Seni or Judge
United States District Court
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