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AMENDED REPORT-RECOMMENDATION and ORDER

This action, brought pursuant to Bivens v. Six Unknown Named Agents of the Federal Bureau

of Narcotics, 403 U.S. 388 (1971), returns to the Court on Defendants’ Motion for Summary

Judgment.  Dkt. No. 133, Defs.’ Mot. Summ. J.  The only remaining claims in this action are First

Amendment retaliation claims against Defendants Lucas, Sepanek, and Schult.  Defendants move

for summary judgment on these remaining claims.  Plaintiff has opposed Defendants’ Motion, and
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Defendants have filed a Reply.  Dkt. Nos. 139, Pl.’s Resp., & 140, Defs.’ Reply.  After the Court

ordered the Defendants to respond to outstanding discovery requests (Dkt. No. 157), and Defendants

complied (Dkt. No. 158), Plaintiff filed supplemental papers in opposition to Defendants’ Motion. 

Dkt. Nos. 162 & 163.  For the reasons that follow, the Court recommends that Defendants’ Motion

be granted and this action dismissed.

I.  BACKGROUND

A.  Plaintiff’s Failure to File a Response to Defendants’ Rule 7.1 Statement

Pursuant to this District’s Local Rules, “[t]he Court shall deem admitted any properly

supported facts set forth in the Statement of Material Facts that the opposing party does not

specifically controvert.”  N.D.N.Y.L.R. 7.1(a)(3).  As required by the Local Rules, Defendants’

counsel advised Plaintiff of the consequences of failing to file a response to Defendants’ Rule 7.1

Statement of Material Facts.  Dkt. No. 133-1.  Plaintiff, however, did not file a response to

Defendants’ Statement of Material Facts.  See Pl.’s Resp. & Dkt. No. 162, Pl.’s Reply Brief.1 

Although a pro se litigant is entitled to a liberal construction of his filings, see Sykes v. Bank of

America, 723 F.3d 399, 403 (2d Cir. 2013), his pro se status does not relieve him of his obligation

to comply with the relevant procedural rules, see Edwards v. INS, 59 F.3d 5, 8-9 (2d Cir. 1995).  The

Court therefore will deem the facts as set forth in Defendants’ Statement of Material Facts admitted,

to the extent they are properly supported by the record.  Dkt. No. 133-3, Defs.’ Rule 7.1 Statement

1  On March 5, 2018 the Clerk’s office received Plaintiffs “Reply Motion In Opposition to Defendant’s Local
Rule 7.1 ...”  Dkt. No. 163.  This document was in addition to the Plaintiff’s Reply Brief.  Dkt. No 162.  Dkt. No. 163
violates this Court’s directives in several respects.  First, it is not a properly formulated Rule 7.1 Reply.  The local Rules
provide as follows: “The non-movant’s response shall mirror the movant’s Statement of Material Facts by admitting and
/or denying each of the movant’s assertions in matching numbered paragraphs. Each denial shall set forth a specific
citation to the record where the factual issue arises.”  N.D.N.Y. L.R. 7.1(a)(3).  The Plaintiff’s Rule 7.1 reply does not
address any of the facts listed in the Defendants Rule 7.1 Statement of Material Facts.  Further, Dkt. No. 163 is, in
essence, a supplemental reply brief, and when combined with Dkt. No. 162, substantially exceeds the Court-imposed
five page limit on this additional brief.  
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of Material Facts (“Defs.’ SMF”); see also GlobalRock Networks, Inc. v. MCI Commc’ns Servs.,

Inc., 943 F. Supp. 2d 320, 329 (N.D.N.Y. 2013) (“Where the non-movant either does not respond

to the motion or fails to dispute the movant’s statement of material facts, the court may not rely

solely on the moving party’s Rule 56.1 statement; rather the court must be satisfied that the citations

to evidence in the record support the movant’s assertions.”) (citing Giannullo v. City of New York,

322 F.3d 139, 143 n.5 (2d Cir. 2003)). 

B.  Factual Background

On December 3, 2009, Plaintiff was incarcerated at FCI Ray Brook, when unit officers

discovered $2,729.32 of postage stamps, gambling paraphernalia, and a homemade intoxicant in his

cell during a routine cell search.  Defs.’ SMF at ¶¶ 26-27.  A disciplinary hearing was held on

December 15, 2009, at the conclusion of which Plaintiff was found guilty of several disciplinary

violations and sentenced to sixty days in disciplinary segregation, twenty-seven days loss of good

time credits, and 180 days restriction on his visiting, telephone, and commissary privileges.  Id. at

¶ 28.  Following the disciplinary hearing, the Special Investigative Supervisor (“SIS”) conducted

an investigation into the incident, which revealed that Plaintiff’s girlfriend had entered into a series

of financial transactions with a number of different inmates.  Id. at ¶ 29.  The report concluded that

Plaintiff had been running an illegal gambling operation and recommended that he be transferred

to another institution in order to “shut down” the operation.  Id. at ¶ 30.

Defendant Lucas, Plaintiff’s case manager, accepted the recommendation of the SIS, as was

his standard practice, and completed the necessary paperwork to request a transfer for Plaintiff. 

Id. at ¶ 31.  Lucas drafted a Request for Transfer, Form 409.  Id. at ¶ 33; Dkt. No. 133-10, Decl. of 

Steven Lucas, dated Aug. 18, 2017, Ex. F (“Form 409").  The transfer request was a “Code 323,”

-3-
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which, according to Lucas, means that the inmate “need[s] closer supervision as the result of a

disciplinary incident.”  Dkt. No. 133-4, Lucas Decl. at ¶ 14.  In stating the reason for the transfer

request, Lucas summarized the findings of the SIS report, and noted that Plaintiff had a previous

disciplinary violation in 2007 for operating a gambling operation at USP Canaan.  Form 409.  Lucas

recommended “a transfer to a High security facility no closer to [Plaintiff’s] release area of

Massachusetts.”  Id.  On the Form 409, Lucas indicated that Plaintiff’s inmate security level2 was

twenty-four.  Id.  After researching suitable facilities, Lucas identified USP Hazelton and USP Big

Sandy as potential facilities to which Plaintiff might be transferred.  Lucas Decl. at ¶ 17.  Lucas also

completed a new BP-338.3  Id. at ¶ 37.  

The Request for Transfer Form was reviewed and approved by the Unit Manager, the Case

Management Coordinator, the Assistant Warden, and the Warden, Defendant Schult.  Id. at ¶ 41. 

The Request for Transfer Form was then submitted to the Designation and Sentence Computation

Center (“DSCC”) in Grand Prairie, Texas.  Id.  Once a transfer request is submitted to the DSCC,

the determination of whether to approve the request and if approved, what facility the inmate is

transferred to, is made solely by the DSCC.  Id. at ¶¶ 41-42.  The staff of the facility submitting the

request—in this case, Ray Brook—have no further control over the request after it is submitted. 

Id. at ¶ 42.  Plaintiff was transferred out of FCI Ray Brook on February 12, 2010, and arrived at USP

2 Each inmate in the custody of the Federal Bureau of Prisons (“BOP”) is assigned a point score, which is used
to determine their security classification.  Defs.’ SMF at ¶¶ 9-11.  An inmate’s point score, however, is not the sole factor 
used in determining a security classification; public safety factors and management variables are also considered.  Id.
at ¶ 11.  An inmate’s security classification is re-assessed at regular intervals throughout the period of incarceration. 
Id. at ¶ 13.

3 An Inmate Load and Security Designation Form, or BP-337, is prepared when an inmate first enters federal
custody.  Defs.’ SMF at ¶¶ 7-8.  Seven months after the inmate enters federal custody, and annually thereafter, a Custody
Classification form, or BP-338, containing updated information relevant to the inmate’s security classification, is
prepared.  Id. at ¶¶ 13-14.  Additionally, a new BP-338 is issued at any time an event occurs that may affect the inmate’s
security classification, such as an incident report.  Id. at ¶ 14.  

-4-
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Pollock, his new assigned facility, on July 13, 2010.  Id. at ¶ 43.

The remaining claims in this action are First Amendment retaliation claims arising from an

affidavit Plaintiff alleges that he submitted in support of a fellow inmate named McCarroll’s civil

rights action against a BOP employee named Matteau.  Am. Compl. at p. 4.4  Plaintiff claims that

on December 2, 2009, Helms and Poirier5 discovered the affidavit in Plaintiff’s cell during a cell

search.  Id. at pp. 6 & 16.  Plaintiff claims that the Defendants intentionally retaliated against him 

based upon this affidavit.  Id. at pp. 13-15.  Plaintiff claims that he experienced the following

specific acts of retaliation:6 (1) Defendants Lucas and Sepanek confiscated his legal work and law

books when he was housed in the Special Housing Unit (“SHU” ) at Ray Brook, id. at pp. 34-35;

(2) Defendants Lucas and Sepanek falsified his security level from eleven to twenty-four, causing

him to be transferred to USP Pollock, which was known to have violent conditions, id. at p. 27; and

(3) Defendant Schult caused him to be placed in BOP’s “Diesel Therapy” program, whereby he was

frequently transferred while on route from Ray Brook to Pollock and did not have access to his legal

work, id. at p. 21.  

II.  STANDARD OF REVIEW

Pursuant to FED. R. CIV. P. 56(a), summary judgment is appropriate only where “there is no

genuine dispute as to any material fact and the movant is entitled to judgment as a matter of law.” 

The moving party bears the burden to demonstrate through “pleadings, depositions, answers to

4 Because some paragraphs of the Amended Complaint are not numbered, the Court cites to the pagination
assigned by Plaintiff.

5 Poirier was dismissed as a Defendant from this action, Dkt. No. 62, and Plaintiff voluntarily discontinued his
claims against Helms after he passed away, Dkt. No. 145.   

6 Plaintiff has alleged other acts of retaliation—including that the incident report filed against him as a result
of the cell search was retaliatory—that have been dismissed by the Court.  See Dkt. No. 49.

-5-
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interrogatories, and admissions on file, together with [ ] affidavits, if any,” that there is no genuine

issue of material fact.  F.D.I.C. v. Giammettei, 34 F.3d 51, 54 (2d Cir. 1994) (quoting Celotex Corp.

v. Catrett, 477 U.S. 317, 323 (1986)).  “When a party has moved for summary judgment on the basis

of asserted facts supported as required by [Federal Rule of Civil Procedure 56(e)] and has, in

accordance with local court rules, served a concise statement of the material facts as to which it

contends there exist no genuine issues to be tried, those facts will be deemed admitted unless

properly controverted by the nonmoving party.”  Glazer v. Formica Corp., 964 F.2d 149, 154 (2d

Cir. 1992).

To defeat a motion for summary judgment, the non-movant must set out specific facts

showing that there is a genuine issue for trial, and cannot rest merely on allegations or denials of the

facts submitted by the movant.  FED. R. CIV. P. 56(c); see also Scott v. Coughlin, 344 F.3d 282, 287

(2d Cir. 2003) (“Conclusory allegations or denials are ordinarily not sufficient to defeat a motion

for summary judgment when the moving party has set out a documentary case.”); Rexnord Holdings,

Inc. v. Bidermann, 21 F.3d 522, 525-26 (2d Cir. 1994).  To that end, sworn statements are “more

than mere conclusory allegations subject to disregard . . . they are specific and detailed allegations

of fact, made under penalty of perjury, and should be treated as evidence in deciding a summary

judgment motion” and the credibility of such statements is better left to a trier of fact.  Scott v.

Coughlin, 344 F.3d at 289 (citing Flaherty v. Coughlin, 713 F.2d 10, 13 (2d Cir. 1983) and Colon

v. Coughlin, 58 F.3d 865, 872 (2d Cir. 1995)).

When considering a motion for summary judgment, the court must resolve all ambiguities

and draw all reasonable inferences in favor of the non-movant.  Nora Beverages, Inc. v. Perrier

Group of Am., Inc., 164 F.3d 736, 742 (2d Cir. 1998).  “[T]he trial court’s task at the summary

-6-
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judgment motion stage of the litigation is carefully limited to discerning whether there are any

genuine issues of material fact to be tried, not to deciding them.  Its duty, in short, is confined at this

point to issue-finding; it does not extend to issue-resolution.”  Gallo v. Prudential Residential Servs.,

Ltd. P’ship, 22 F.3d 1219, 1224 (2d Cir. 1994).  Furthermore, where a party is proceeding pro se,

the court must “read [his or her] supporting papers liberally, and . . .  interpret them to raise the

strongest arguments that they suggest.”  Burgos v. Hopkins, 14 F.3d 787, 790 (2d Cir. 1994), accord,

Soto v. Walker, 44 F.3d 169, 173 (2d Cir. 1995).  Nonetheless, mere conclusory allegations,

unsupported by the record, are insufficient to defeat a motion for summary judgment.  See Carey

v. Crescenzi, 923 F.2d 18, 21 (2d Cir. 1991).  Summary judgment is appropriate “[w]here the record

taken as a whole could not lead a rational trier of fact to find for the non-moving party.”  Matsushita

Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 587 (1986). 

III.  DISCUSSION

Defendants move for summary judgment on Plaintiff’s remaining First Amendment

retaliation claims.  For the reasons that follow, the Court agrees that Plaintiff’s retaliation claims fail

as a matter of law and recommends that Defendants’ Motion be granted.7

A.  Legal Standard8

To state a First Amendment claim for retaliation, an inmate must demonstrate (1) he or she

was engaged in constitutionally protected speech or conduct, (2) the defendant took adverse action

7 Defendants have argued that the Court should reconsider its holding allowing Plaintiff’s First Amendment
retaliation claim to proceed under Bivens in light of the Supreme Court’s recent decision in Ziglar v. Abbasi, 137 S. Ct.
1843 (2017).  Dkt. No. 133-2, Defs.’ Mem. of Law at pp. 9-10.  Ziglar—as all of the Supreme Court’s recent Bivens
decisions—emphasizes that Bivens is a “‘disfavored’ judicial activity.”  137 S. Ct. at 1857.  However, because the Court
finds that summary judgment is appropriate on the merits of Plaintiff’s First Amendment claims, it declines to revisit
the issue of whether a Bivens remedy should be implied under the First Amendment.  

8 Due to the similarity between Bivens and § 1983 actions, “federal courts have typically incorporated § 1983
law into Bivens actions.”  Tavarez v. Reno, 54 F.3d 109, 110 (2d Cir. 1995).

-7-
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against the plaintiff, and (3) there was a causal connection between the protected activity and the

adverse action in that the alleged conduct was substantially motivated by the protected activity.  Gill

v. Pidlypchak, 389 F.3d 379, 380 (2d Cir. 2004) (citing Dawes v. Walker, 239 F.3d 489, 492 (2d Cir.

2001), overruled on other grounds, Swierkewicz v. Sorema N.A., 534 U.S. 506 (2002)).  “Only

retaliatory conduct that would deter a similarly situated individual of ordinary firmness from

exercising his or her constitutional rights constitutes an adverse action for a claim of retaliation.” 

Davis v. Goord, 320 F.3d 346, 353 (2d Cir. 2003) (citing Dawes v. Walker, 239 F.3d at 493). 

Otherwise, the retaliatory act is “de minimis and therefore outside the ambit of constitutional

protection.”  Dawes v. Walker, 239 F.3d at 493. 

The plaintiff bears the initial burden in showing that “the protected conduct was a substantial

or motivating factor” for the defendant’s actions.  Graham v. Henderson, 89 F.3d 75,  79 (2d Cir.

1996).  To satisfy the causal connection prong, a prisoner must present evidence inferring that a

defendant acted with an improper motive.  Such evidence includes: (1) temporal proximity between

the protected activity and the alleged retaliatory act; (2) the prisoner’s prior good disciplinary

record; (3) the prisoner’s vindication at his disciplinary hearing; and (4) the defendants’ statements

regarding their motive for the discipline.  See Colon v. Coughlin, 58 F.3d at 872-73.  Direct evidence

is not required and a plaintiff may meet this burden by presenting “sufficiently compelling”

circumstantial evidence of a retaliatory motive.  Bennett v. Goord, 343 F.3d 133, 138-39 (2d Cir.

2003).  If the plaintiff carries this initial burden, the burden then shifts to the defendants to show that

they would have taken the same action absent the retaliatory motive.  Graham v. Henderson, 89 F.3d

at 79 (citing, inter alia, Lowrance v. Achtyl, 20 F.3d 529, 535 (2d Cir. 1994)).

Because of the relative ease with which claims of retaliation can be invoked, courts should

-8-
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examine such claims “with skepticism and particular care.”  Colon v. Coughlin, 58 F.3d at 872

(citation omitted); Dawes v. Walker, 239 F.3d at 491(“[V]irtually any adverse action taken against

a prisoner by a prison official—even those otherwise not rising to the level of a constitutional

violation—can be characterized as a constitutionally proscribed retaliatory act.”); see also Graham

v. Henderson, 89 F.3d at 79.

B.  Analysis

Defendants argue that: (1) Plaintiff was transferred to USP Pollock for legitimate non-

retaliatory reasons; (2) undisputed evidence shows that Plaintiff’s security classification was not

falsified; (3) there is no evidence that the Defendants were personally involved in the decision to

transfer Plaintiff to USP Pollock or in the manner in which that transfer was conducted; and (4)

Plaintiff has not shown that he suffered any injury due to the deprivation of his legal materials.  Dkt.

No. 133-2, Defs.’ Mem. of Law at pp. 2-3.

1.  Confiscation and Denial of Access to Legal Work while in SHU

Plaintiff alleges that the Defendants confiscated his legal materials—his Federal Rules of

Civil Procedure book, in particular—while he was in the SHU at Ray Brook.  Am. Compl. at pp. 34-

35.  According to Plaintiff, the Defendants specifically told him that the reason they were

confiscating his legal materials was the affidavit he had filed against Matteau.  See Dkt. No. 133-25,

Dep. of Vincent Michael Marino, dated Apr. 18, 2017 (“Pl.’s Dep.”) at pp. 16-17.  Participation in

a lawsuit constitutes a protected activity, see Baskerville v. Blot, 224 F. Supp. 2d 723, 731 (S.D.N.Y.

2002), and the intentional destruction of an inmate’s property may constitute an adverse action for

the purposes of a retaliation claim, Mateo v. Bristow, 2013 WL 3863865, at *5 (S.D.N.Y. July 16,

2013).  

-9-
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Plaintiff’s claim, however, fails because there is insufficient evidence to conclude that he

suffered an adverse action.  Plaintiff has not elaborated on his allegations regarding legal work that

was  confiscated, and indeed, at his deposition, was unable to identify any impact on his court

actions due to his legal materials being confiscated.  Pl.’s Dep. at pp. 71-72, & 85.  Furthermore,

while Plaintiff claims that Defendants confiscated his Federal Rules of Civil Procedure book,

Defendants have produced evidence that inmates in SHU at Ray Brook had access to a basic law

library from 8:00 am to 9:00 pm, seven days a week.  Dkt. No. 133-23, Decl. of Karen Folster

Lesperance, Esq., dated Aug. 18, 2017, Ex. I, at p. 2.  Plaintiff has not claimed that he was denied

access to legal materials through the law library, or that any of the Defendants had any personal

involvement in restricting his access to the law library.  The lack of evidence demonstrating that

Plaintiff suffered an adverse action is insufficient to withstand summary judgment.  Accordingly,

the Court recommends that Defendants’ Motion be granted as to Plaintiff’s retaliation claim based

on the confiscation and denial of access to legal materials while he was in the SHU at Ray Brook.

2.  Falsification of Security Level and Transfer to USP Pollock

Plaintiff alleges that the Defendants falsified his security level and caused him to be

transferred to a “facility which had harsher prison conditions such as . . . over 16 murders, over 300

stabbings & knife shots.”  Am. Compl. at p. 27.  Based on conversations with the Defendants,

Plaintiff asserts that he believes this was out of retaliation for filing the affidavit against Matteau. 

See Pl.’s Dep. at pp. 31-32.

Although a transfer to a facility with harsher conditions may constitute an adverse action for

the purposes of a retaliation claim, see Davis v. Kelly, 160 F.3d 917, 920 (2d Cir. 1998), in this case

Plaintiff has failed to establish a causal connection between his protected conduct (filing the

-10-
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affidavit) and the Defendants’ request for his transfer.  “As a general matter, it is difficult to

establish one defendant’s retaliation for complaints against another defendant.”  Hare v. Hayden,

2011 WL 1453789, at *4 (S.D.N.Y. Apr. 14, 2011); see also Roseboro v. Gillespie, 791 F. Supp. 2d

353, 369 (S.D.N.Y. 2011) (collecting cases).  Plaintiff has claimed that certain of the Defendants had

conversations with him regarding his placement in SHU and the diesel therapy program in retaliation

for his litigation activities, but notably does not allege such conversations regarding his security

level and transfer to USP Pollock.  While Plaintiff’s unsupported allegations that the Defendants

retaliated against him by manipulating his security level and causing his transfer to Pollock may

have been sufficient to survive at the motion to dismiss stage, they are insufficient to survive a

motion for summary judgment.

Moreover, even if Plaintiff were able to establish a causal connection between his affidavit

and Defendants’ alleged adverse actions, Defendants have provided significant evidence rebutting

the evidence that Plaintiff claims shows Defendants’ retaliatory motivation.  

As proof of his claim that Defendants manipulated his security level, Plaintiff compares a

BP-338 dated April 27, 2006 where his security level was 11,  with a BP-338 dated February 2, 2011

where his security level was 24.  See Am. Compl. at pp. 47-48.9  Plaintiff claims that the transfer

forms completed by the Defendants contained false information that there were pending drug and

criminal enterprise charges against him and that he had been convicted of assaulting a police officer;

Plaintiff asserts that these falsifications inflated his security level.  Pl.’s Resp. at p. 16.  

Contrary to Plaintiff’s claims, Defendant Lucas explains that on the Form 409 he is required

to note any discrepancies between the inmate’s initial BP-337 and the BP-338 completed at the time

9 Citation is to the pagination assigned by the Court’s Case Management Electronic Case Files (“CM/ECF”)
System.

-11-
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of the transfer request.  Lucas Decl. at ¶ 22.  Lucas noted two discrepancies between the BP-337 and

the information available when he was completing the Form 409: (1) the BP-337 referenced pending

drug and criminal enterprise charges, which had never been lodged as a detainer; and (2) a traffic

stop had been scored as a crime of Serious Violence instead of a crime of Minor Violence.  Id. at

¶ 23; Form 409.  Lucas states that both of these discrepancies would have lowered Plaintiff’s point

score.  Lucas Decl. at ¶ 24.  Lucas further explains that in the five years intervening between the two

BP-338 forms relied upon by Plaintiff, Plaintiff had three disciplinary incidents, including the two

violations for running gambling operations, and BOP changed its Program Statement regarding

security classification.  Id. at ¶¶ 27-28.  Lucas’ explanations rebut Plaintiff’s assertions that the

Defendants manipulated his security level in order to transfer him to a higher security facility.  

In any event, Lucas explains that the transfer request was “standard practice” following the

recommendation of SIS that Plaintiff be transferred in order to “shut down” his gambling operation. 

Id. at ¶¶ 12-13.  Plaintiff was transferred pursuant to Program Statement Number P5100.08, “Inmate

Security Designation and Custody Classification” Code 323.  Lucas Decl. ¶ 14, Ex. A, Chapt. 7, p.

5.  Pursuant to that Code, an inmate may be transferred as a result of documented misconduct, to an

institution of greater security.  Id.  In such cases, the inmate may only be transferred to a facility of

the same level security if placement at a greater security level institution is not possible or other

overriding circumstances exist.  Id.  As evidenced on Plaintiff’s Form 409, the basis for the transfer

was Plaintiff’s misconduct.  Lucas Decl., ¶ 16, Ex. F ¶ 3 (“An SIS Investigation has recommended

the transfer of inmate Marino from FCI Ray Brook to ‘shut down’ his illicit gambling operation. .

. . Based on the scale of this gambling operation, and the repetitive nature of these infractions, we

recommend a transfer to a High security level facility no closer to his release area of Massachusetts. 

-12-
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To do otherwise would be a reward for this type of behavior.”).  Defendants have demonstrated that

they would have transferred Plaintiff to a higher security level facility independent of any retaliatory

motive.  

Plaintiff also contends that Defendants specifically transferred him to USP Pollock because

of its dangerousness.  Defendants have demonstrated this is not the case.  On Plaintiff’s Form 409,

Defendant Lucas requested transfer to either USP Hazelton or USP Big Sandy.  Lucas Decl. ¶ 17,

Ex. F.  Thus, even if Plaintiff had established a causal connection between his protected activity and

the Defendants’ decision to request his transfer, the Defendants have shown that they would have

requested Plaintiff’s transfer to a higher level security facility even in the absence of the protected

activity, and that the assignment to USP Pollock was not Defendants’ decision.  See Graham v.

Henderson, 89 F.3d at 79.

Accordingly, the Court recommends that Defendants’ Motion be granted as to Plaintiff’s

First Amendment claim based on the alleged manipulation of his security level.10

3.  Placement in Diesel Therapy Program

Plaintiff alleges that the Defendants orchestrated his placement in the “Diesel Therapy”

10 Since the issuance of the Court’s Original Report-Recommendation and Order, Plaintiff has had the benefit
of receiving Defendants’ Answers to certain Notices to Admit served by Plaintiff, and being able to make further
arguments to the Court.  See Dkt. No. 158-1, Defs’ Objections and Responses to Pl.’s First Set of Requests for
Admissions; Dkt. No. 162, Pl.’s Reply Brief.  The Court has reviewed and considered these additional documents, but
nothing contained therein causes the Court to change its analysis. The Defendants generally deny the admissions sought
in the Notices to Admit, and provide additional explanations that are wholly consistent with the Affidavit of Defendant
Lucas previously submitted.  See Dkt. No. 133-4.  Plaintiff objects to the Defendants’ narrative contained within the
Responses to the Notices to Admit, and generally claims that those responses constitute “criminal perjury.”  Pl.’s Reply
Brief at pp. 2-4.  Aside from the Plaintiff’s general characterizations, Plaintiff again emphasizes that the drug and
criminal enterprise charges that are referenced in Form 409 were not pending at the time of the creation that Form.
Defendant Lucas responds that the reference to those charges was merely to note discrepancies between the BP-338 form
he filled out and the original BP-337 Form.  Accordingly, despite these additional submissions, and utilizing the standard
of “skepticism and care” mandated by the Second Circuit, the Court again finds that summary judgment is warranted
on this First Amendment retaliation claim.

-13-
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program for eight months, where he was denied access to his legal work.  Am. Compl. at p. 26. 

Plaintiff claims that Defendant Schult told him that placement in the “Diesel Therapy” program was

retaliation for his litigation activities.  Pl.’s Dep. at p. 17.  

With respect to this claim, there is no evidence, aside from Plaintiff’s unsupported assertions,

that any of the Defendants had any personal involvement in Plaintiff’s placement in the “Diesel

Therapy” program, or any control over Plaintiff’s access to his legal materials once he was

transferred from Ray Brook.  As stated by Defendant Lucas, once a transfer request is submitted to

DSCC, the staff submitting the request have no further control over the request.  Lucas Decl. at ¶

19.  “A Bivens action lies against a defendant only when the plaintiff can show the defendant’s

personal involvement in the constitutional violation.”  Cohen v. Holder, 2011 WL 809773, at *2

(E.D.N.Y. Mar. 1, 2011); see also Ashcroft v. Iqbal, 556 U.S. 662, 676 (2009) (“Because vicarious

liability is inapplicable to Bivens . . . a plaintiff must plead that each Government-official defendant,

though the official’s own individual actions, has violated the Constitution.”).  

Accordingly, the Court recommends that Defendants’ Motion be granted as to Plaintiff’s

First Amendment claim based upon his placement in the “Diesel Therapy” program.  

IV.  CONCLUSION

For the reasons stated herein, it is hereby

RECOMMENDED, that Defendants’ Motion for Summary Judgment (Dkt. No. 133) be

GRANTED and this action DISMISSED; and it is further

ORDERED, that the Clerk of the Court serve a copy of this Report-Recommendation and

Order upon the parties to this action.
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Pursuant to 28 U.S.C. § 636(b)(1), the parties have fourteen (14)11 days within which to file

written objections to the foregoing report.  Such objections shall be filed with the Clerk of the Court. 

FAILURE TO OBJECT TO THIS REPORT WITHIN FOURTEEN (14) DAYS WILL

PRECLUDE APPELLATE REVIEW.  Roldan v. Racette, 984 F.2d 85, 89 (2d Cir. 1993) (citing

Small v. Sec’y of Health and Human Servs., 892 F.2d 15 (2d Cir. 1989)); see also 28 U.S.C. §

636(b)(1); FED. R. CIV. P. 72 & 6(a).

Date: March 7, 2018
Albany, New York

11 If you are proceeding pro se and are served with this Order by mail, three additional days will be added to
the fourteen-day period, meaning that you have seventeen days from the date the order was mailed to you to serve and
file objections.  FED. R. CIV. P. 6(d).  If the last day of that prescribed period falls on a Saturday, Sunday, or legal
holiday, then the deadline is extended until the end of the next day that is not a Saturday, Sunday, or legal holiday.  FED.
R. CIV. P. 6(a)(1)(C).
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