
 

  

UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF NEW YORK 
___________________________________________ 
 
VINCENT MICHAEL MARINO, 
 
   Plaintiff, 
 
v.         9:12-CV-801 (NAM/DJS) 
 
 
DEBORAH G. SCHULT, et al.,  
 
   Defendants. 
___________________________________________ 
 
APPEARANCES: 
 
Vincent Michael Marino 
14431-038 
FCI Fort Dix  
P.O. Box 2000 
Joint Base MDL, NJ 08640 
Plaintiff, pro se 
 
Hon. Grant C. Jaquith, Acting United States Attorney, 
Northern District of New York 
Karen Folster Lesperance, Assistant United States Attorney 
James T. Foley U.S. Courthouse  
445 Broadway, Room 218  
Albany, NY 12207 
Attorneys for Defendants 
 
Hon. Norman A. Mordue, Senior U.S. District Court Judge 
 

MEMORANDUM-DECISION AND ORDER 

I. Introduction 

Plaintiff pro se Vincent Michael Marino brought this action pursuant to Bivens v. Six 

Unknown Named Agents of Fed. Bureau of Narcotics, 403 U.S. 388 (1971), alleging violations 

of his civil rights.  (Dkt. No. 52).  The only remaining claims are for First Amendment retaliation 

against Defendants Schult, Sepanek, and Lucas, who at all relevant times were employed at FCI 
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Ray Brook, where Plaintiff was formerly incarcerated.  (See Dkt. No. 86).  Defendants have 

moved for summary judgment on the remaining claims.  (Dkt. No. 133).  On December 11, 

2017, United States Magistrate Judge Daniel J. Stewart issued a Report-Recommendation and 

Order, recommending that Defendants’ motion be granted and the action dismissed.  (Dkt. No. 

149).  Subsequently, Plaintiff filed objections to the Report-Recommendation,1 a motion to 

compel certain discovery and for permission to amend his opposition to summary judgment, and 

a motion for rejection of the Report-Recommendation, denial of summary judgment, imposition 

of the sanction of default, and other relief.  (Dkt. Nos. 152–154).  

On January 11, 2018, this Court referred Plaintiff’s new motions to Magistrate Judge 

Stewart for decision on non-dispositive issues and/or recommendation on dispositive issues, and 

held in abeyance the Report-Recommendation and Defendants’ motion for summary judgment.  

(Dkt. No. 155).  On January 16, 2018, Plaintiff filed an additional “reply in opposition to 

Magistrate Judge Stewart’s Report-Recommendation and Order,” wherein Plaintiff again 

emphasized the outstanding discovery he needed to oppose Defendants’ motion.  (Dkt. No. 156).  

On January 31, 2018, Magistrate Judge Stewart granted Plaintiff’s motion to compel, allowed 

him to submit additional briefing in connection with Defendants’ motion for summary judgment, 

and denied his motion for default judgment.  (Dkt. No. 157).  Plaintiff then submitted 

supplemental papers in further opposition to Defendants’ motion.  (Dkt. Nos. 162–63). 

                                                 
1 The Court has reviewed Plaintiff’s objections to Magistrate Judge Stewart’s December 11, 2017 Report-
Recommendation, which were based on the outstanding discovery Plaintiff sought in order to respond to 
Defendants’ motion for summary judgment.  (Dkt. No. 152).  This discovery issue was resolved before 
the March 7, 2018 Amended Report-Recommendation.  (Dkt. Nos. 157, 162–63).  Therefore, Plaintiff’s 
objections to the December 11, 2017 Report-Recommendation are not relevant to the March 7, 2018 
Amended Report-Recommendation or this decision. 
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On March 7, 2018, Magistrate Judge Stewart issued an Amended Report 

Recommendation and Order, which again recommended that Defendants’ motion for summary 

judgment be granted and the action dismissed.  (Dkt. No. 164).  On March 28, 2018, Plaintiff 

filed timely objections to the Amended Report-Recommendation.2  (Dkt. No. 167).  For the 

reasons set forth below, the Amended Report-Recommendation is adopted in its entirety. 

II. Standard of Review  

 This court reviews de novo those portions of the Magistrate Judge’s findings and 

recommendations that have been properly preserved with a specific objection.  Petersen v. 

Astrue, 2 F. Supp. 3d 223, 228–29 (N.D.N.Y. 2012); 28 U.S.C. § 636(b)(1)(C).  Findings and 

recommendations as to which there was no properly preserved objection are reviewed for clear 

error.  Id.  “A proper objection is one that identifies the specific portions of the [Report and 

Recommendation] that the objector asserts are erroneous and provides a basis for this assertion.”  

Kruger v. Virgin Atlantic Airways, Ltd., 976 F. Supp. 2d 290, 296 (E.D.N.Y. 2013) (citation 

omitted).  Properly raised objections must be “specific and clearly aimed at particular findings” 

in the Report.  Molefe v. KLM Royal Dutch Airlines, 602 F. Supp. 2d 485, 487 (S.D.N.Y. 2009).  

“To the extent . . . that the party makes only conclusory or general arguments . . . the Court will 

review the Report strictly for clear error.”  DiPilato v. 7-Eleven, Inc., 662 F Supp. 2d 333, 339 

(S.D.N.Y. 2009).  “The objections of parties appearing pro se are generally accorded leniency 

and should be construed to raise the strongest arguments that they suggest.”  Id. at 340 

(quotations and citation omitted).  

                                                 
2 Although Plaintiff’s objections were received on March 28, 2018—two days after the March 26, 2018 
deadline, they are dated March 20, 2018 and were mailed on March 26, 2018, and therefore, the Court 
will consider the objections as timely. 
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Summary judgment may be granted only if all the submissions taken together “show that 

there is no genuine issue as to any material fact and that the moving party is entitled to judgment 

as a matter of law.”  In re World Trade Center Lower Manhattan Disaster Site Litig., 758 F.3d 

202, 210 (2d Cir. 2014).  A fact is material if it “might affect the outcome of the suit under the 

governing law.”  Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986); see also Jeffreys v. 

City of New York, 426 F.3d 549, 553 (2d Cir. 2005).  A fact is genuinely in dispute “if the 

evidence is such that a reasonable jury could return a verdict for the nonmoving party.”  Id.  In  

ruling on a summary judgment motion, the court “must construe the facts in the light most 

favorable to the non-moving party and must resolve all ambiguities and draw all reasonable 

inferences against the movant.”  Dallas Aerospace, Inc. v. CIS Air Corp., 352 F.3d 775, 780 (2d 

Cir. 2003).  Still, “[m]ere conclusory allegations or denials . . . cannot by themselves create a 

genuine issue of material fact where none would otherwise exist.”  Hicks v. Baines, 593 F.3d 

159, 166 (2d Cir. 2010) (quoting Fletcher v. Atex, Inc., 68 F.3d 1451, 1456 (2d Cir. 1995) 

(internal quotation marks and citations omitted)). 

III. Discussion 

a. The Amended Report-Recommendation 

In the Amended Report-Recommendation, Magistrate Judge Stewart deemed admitted 

the facts set forth in Defendants’ Statement of Material Facts, to the extent they were properly 

supported by the record, based on Plaintiff’s failure to file a response to Defendants’ Statement.  

(Dkt. No. 164, p. 2).  Magistrate Judge Stewart then recommended that Defendants’ motion for 

summary judgment be granted as to Plaintiff’s First Amendment retaliation claims, which 

alleged that after Plaintiff filed an affidavit in support of a fellow inmate’s civil rights action, the 
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Defendants took the following actions against him: 1) the confiscation of legal work and law 

books when Plaintiff was housed in the Special Housing Unit (“SHU” ) at FCI Ray Brook; 2) the 

falsification of Plaintiff’s security level from eleven to twenty-four, and consequent transfer to 

USP Pollock, which was known to have violent conditions; and 3) his placement in so-called 

“Diesel Therapy,” whereby he was in transit for eight months from one facility to another.  (Id.).   

As to the first claim, Magistrate Judge Stewart Recommended summary judgment based 

on “insufficient evidence to conclude that [Plaintiff] suffered an adverse action.”  (Id., p. 10).   

Magistrate Judge Stewart observed that “Plaintiff has not elaborated on his allegations regarding 

legal work that was confiscated, and indeed, at his deposition, was unable to identify any impact 

on his court actions due to his legal materials being confiscated.”  (Id.).  Further, while Plaintiff 

claimed that Defendants confiscated his Federal Rules of Civil Procedure book, it was noted that 

Defendants “produced evidence that inmates in SHU at Ray Brook had access to a basic law 

library from 8:00 am to 9:00 pm, seven days a week,” and “Plaintiff has not claimed that he was 

denied access to legal materials through the law library, or that any of the Defendants had any 

personal involvement in restricting his access to the law library.”  (Id.).   

For Plaintiff’s second claim based on the alleged manipulation of his security level and 

his transfer to a different facility, Magistrate Judge Stewart found that Plaintiff failed to establish 

a causal connection between his protected conduct—filing the affidavit, and Defendants’ request 

for his transfer.  (Id., pp. 10–11).  Magistrate Judge Stewart noted that “[w]hile Plaintiff’s 

unsupported allegations that the Defendants retaliated against him by manipulating his security 

level and causing his transfer to Pollock may have been sufficient to survive at the motion to 

dismiss stage, they are insufficient to survive a motion for summary judgment.”  (Id., p. 11).  
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Magistrate Judge Stewart also found that even if Plaintiff were able to establish a causal 

connection between his affidavit and the alleged adverse actions, Defendants “provided 

significant evidence rebutting the evidence that Plaintiff claims shows Defendants’ retaliatory 

motivation.”  (Id., p. 11).  Defendants’ evidence supporting the increase in Plaintiff’s security 

level included that “in the five years intervening between the two BP-338 forms relied upon by 

Plaintiff, Plaintiff had three disciplinary incidents, including the two violations for running 

gambling operations, and BOP changed its Program Statement regarding security classification.”  

(Id., pp. 11–12).  Further, there was evidence that “the transfer request was ‘standard practice’ 

following the recommendation of SIS that Plaintiff be transferred in order to ‘shut down’ his 

gambling operation.”  (Id., p. 12).  Thus, Magistrate Judge Stewart found that Defendants 

“demonstrated that they would have transferred Plaintiff to a higher security level facility 

independent of any retaliatory motive.”  (Id., p. 13).  In addition, the evidence showed that 

Defendants had no personal involvement in choosing the particular facility, USP Pollock, where 

Plaintiff was transferred.  (Id.). 

 For Plaintiff’s third claim related to “Diesel Therapy,”  Magistrate Judge Stewart found 

that “there is no evidence, aside from Plaintiff’s unsupported assertions, that any of the 

Defendants had any personal involvement in Plaintiff’s placement in the ‘Diesel Therapy’ 

program, or any control over Plaintiff’s access to his legal materials once he was transferred 

from Ray Brook.”  (Id., p. 14).  Furthermore, Magistrate Judge Stewart noted evidence that 

“once a transfer request is submitted to DSCC, the staff submitting the request have no further 

control over the request.”  (Id.). 
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b. Plaintiff’s Objections 

As an initial matter, Plaintiff claims for the first time in his objections that he never 

received Defendants’ Statement of Material Facts in support of their motion for summary 

judgment, which he now seeks to compel.  (Dkt. No. 167, p. 1).  The Court has considered this 

claim as an objection to Magistrate Judge Stewart’s decision to deemed admitted the facts set 

forth in Defendants’ Statement of Material Facts based on Plaintiff’s failure to file a response.  

(Dkt. No. 164, p. 2). 

Contrary to Plaintiff’s claim, the record shows that he received Defendants’ Statement of 

Material Facts, along with notice of the consequences of failing to file a response to Defendants’ 

Statement of Material Facts.  (Dkt. Nos. 133-1, 133-3, 133-27).  In the December 11, 2017 

Report-Recommendation, Magistrate Judge Stewart noted that Plaintiff failed to file a response 

to Defendants’ Statement of Material Facts.  (Dkt. No. 149, p. 2).  Therefore, under Local Rule 

7.1(a)(3), Magistrate Judge Stewart deemed that the facts set forth by Defendants were admitted 

by Plaintiff, to the extent the facts were properly supported by the record.  (Id.).  Despite that 

clear notification, Plaintiff never claimed to be missing Defendants’ Statement of Material Facts 

in his objections filed on December 29, 2017.  (Dkt. No. 152).  Nor did he raise the issue in his 

motion to compel or letters to the Court thereafter.  (Dkt. Nos. 153–54, 156).  After Plaintiff 

obtained additional discovery, Magistrate Judge Stewart permitted Plaintiff to submit a 

supplemental Rule 7.1 Reply Statement of Material Fact.  (Dkt. No. 157).  Plaintiff submitted a 

document entitled “Marino’s Reply Motion in Opposition to Defendant’s Local Rule 

7.1/Statement of Material Fact Motion with Marino’s Supportive Affidavit.”  (Dkt. No. 163).  

But this document did not specifically address any of the facts listed in Defendants’ Statement of 
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Material Facts.  Based on Plaintiff’s failure to file a proper response, Magistrate Judge Stewart 

once again, in the Amended Report-Recommendation, deemed admitted Defendants’ Statement 

of Material Facts to the extent they were properly supported by the record.  (Dkt. No. 164, p. 2).   

After carefully reviewing the issue de novo, the Court agrees with Magistrate Judge 

Stewart’s decision because the record shows that Plaintiff received Defendants’ Statement of 

Material Facts, he was warned of the consequences of not responding, and he failed to do so 

despite multiple opportunities.  See N.D.N.Y.L.R. 7.1(a)(3).  Moreover, Magistrate Judge 

Stewart only deemed the facts admitted to the extent they were properly supported by the record, 

and Plaintiff makes no claim that he lacked the record evidence in this case.  Indeed, Plaintiff’s 

objections reference such evidence.  (See, e.g., Dkt. No. 167, pp. 4–5).  Therefore, the Court also 

denies Plaintiff’s request to submit a response to Defendants’ Statement of Material Facts. 

As to the substance of Plaintiff’s First Amendment retaliation claims, he does not appear 

to challenge, with any evidentiary basis, the specific findings made by Magistrate Judge Stewart.  

Nonetheless, recognizing Plaintiff’s pro se status, and out of an abundance of caution, the Court 

has undertaken a de novo review.  In order to prevail on his retaliation claims, Plaintiff “bears 

the burden of showing, first, that he engaged in constitutionally protected conduct and, second, 

that the conduct was a substantial or motivating factor for the adverse actions taken by prison 

officials.”  Bennett v. Goord, 343 F.3d 133, 137 (2d Cir. 2003).  “Because prisoner retaliation 

claims are easily fabricated, and accordingly pose a substantial risk of unwarranted judicial 

intrusion into matters of general prison administration, [courts] are careful to require non-

conclusory allegations.”  Id. (quotations and citations omitted).  If a plaintiff adduces evidence of 

protected conduct, an adverse action, and a causal connection, the burden shifts to the defendant 
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to demonstrate he “would have disciplined or transferred him even in the absence of the 

protected conduct.”  Id. (quotations and citations omitted).  In other words, a defendant is 

entitled to judgment in his favor if he shows that the adverse action “would have been taken 

based on the proper reasons alone.”  See Graham v. Henderson, 89 F.3d 75, 79 (2d Cir. 1996).  

“A finding of sufficient permissible reasons to justify state action is readily drawn in the context 

of prison administration where we have been cautioned to recognize that prison officials have 

broad administrative and discretionary authority.”  Id. (quotations and citations omitted).   

 First, for all three claims, there is no dispute that Plaintiff engaged in protected conduct 

by filing an affidavit in support of a fellow inmate’s civil rights action.  However, for Plaintiff’s 

retaliation claim based on the alleged confiscation and denial of access to legal materials, he has 

failed to adduce any specific evidence of an adverse action.  Plaintiff’s vague allegations that, 

while in SHU, he was deprived of his “legal work & legal mail” are insufficient at this stage.  

(See Dkt. No. 52, pp. 21–22; Dkt. No. 167, p. 18).  The record also shows that Defendant had 

access to a law library while in SHU.  (See Dkt. No. 133-23, p. 3).  Moreover, Plaintiff has not 

adduced evidence of who allegedly deprived him of legal materials; he simply testified that 

“[t]hey lost a lot of it,” and “[t]hey destroyed a lot of it.”  (Dkt. No. 133-25, p. 40).  But there is 

no evidence that Defendants worked at SHU or exercised control over his legal materials there.  

Thus, Plaintiff has also failed to raise an issue of material fact as to Defendants’ personal 

involvement in the alleged adverse action.  See Hallock v. Bonner, 567 F. Supp. 2d 334, 338 

(N.D.N.Y. 2008) (“[T]o defeat the defendants’ motion for summary judgment, the plaintiffs 

must raise an issue of material fact as to the requisite personal involvement of the named 
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defendants under Bivens.”).  Accordingly, the Court agrees with Magistrate Judge Stewart that 

Defendants are entitled to summary judgment on this retaliation claim. 

 Second, for Plaintiff’s retaliation claim based on the alleged manipulation of his security 

level and his transfer to a different facility, the Court agrees with Magistrate Judge Stewart’s 

finding that Defendants demonstrated that they would have increased his security level and 

requested his transfer even in absence of Plaintiff’s protected conduct.  Plaintiff argues that 

Defendants put false information in his prison files in order to raise his security level and get him 

transferred.  (Dkt. No. 167, pp. 3–9).  But the record shows that Plaintiff’s security classification 

and transfer were driven by his multiple disciplinary incidents for running gambling operations.  

(See Dkt. No. 133-4, ¶¶ 8–16; Dkt. No. 133-7; Dkt. No. 133-8; Dkt. No. 133-9; Dkt. No. 133-10; 

Dkt. No. 133-20).  The allegedly “inaccurate” files submitted by Plaintiff do not show otherwise.  

(See Dkt. No. 167, pp. 15–22).  Defendant Lucas explained that in the five years intervening 

between the two classification forms relied on by Plaintiff, Plaintiff had three disciplinary 

incidents, including the two violations for running gambling operations, and BOP changed its 

Program Statement regarding security classification.  (Dkt. No. 133-4, ¶¶ 27–28).  Moreover, 

Plaintiff’s transfer was specifically recommended by the Special Investigative Supervisor “as a 

means to ‘shut down’ Marino’s [gambling] operation,” and it was “standard practice” for 

Defendants to follow that recommendation.  (Dkt. No. 133-4, ¶¶ 12–13; Dkt. No. 133-9, p. 5).   

In sum, Defendants have shown that Plaintiff’s security classification and transfer would have 

taken place even if he had never filed an affidavit for a fellow inmate, and no reasonable jury 

could find otherwise.  Accordingly, the Court agrees with Magistrate Judge Stewart that 

Defendants are entitled to summary judgment on this retaliation claim. 
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Third, for Plaintiff’s retaliation claim based on his alleged placement in so-called “Diesel 

Therapy,” the Court also agrees that Defendants are entitled to summary judgment.  Upon review 

of the record, “there is no evidence, aside from Plaintiff’s unsupported assertions, that any of the 

Defendants had any personal involvement in Plaintiff’s placement in the ‘Diesel Therapy’ 

program, or any control over Plaintiff’s access to his legal materials once he was transferred 

from Ray Brook.”  (Dkt. No. 164, p. 14).  For example, Plaintiff alleges that Defendant Schult 

told him that he was going to experience “Diesel Therapy” and that Defendant Sepanek was 

involved too because all of the Defendants “were conspiring through this whole retaliation.”  

(Dkt. No. 133-25, pp. 72–75).  However, the record shows that Defendants requested the transfer 

based on Plaintiff’s disciplinary incidents, and thereafter, they had no control over the request, 

Plaintiff’s transit schedule, or his specific destination.  (See Dkt. No. 133-4, ¶¶ 16, 19).  Thus, 

Plaintiff’s claim cannot survive summary judgment since he has again failed to raise an issue of 

material fact as to Defendants’ personal involvement.  See Hallock, 567 F. Supp. 2d at 338.  

Plaintiff also puts forward a hodgepodge of other objections.  He correctly asserts that 

“credibility determinations are jury functions and not those of a Judge,” (Dkt. No. 167, p. 2), but 

Magistrate Judge Stewart made no such credibility determinations.  Plaintiff writes that “in 

ruling on a motion to Dismiss/Summary Judgment Rule 12(b)(6) ‘[t]he evidence of Marino’s 

Amended Complaint is to be believed and all justifiable inferences are to be drawn in his 

Marino’s favor.’”  (Id.).  But Magistrate Judge Stewart correctly stated the standard of review for 

summary judgment.  (Dkt. No. 164, pp. 5–7).  Plaintiff also once again takes issue with 

Defendants’ discovery responses, arguing that “they failed to comply with Marino’s Discovery 

Requests using word gymnastics to prevail.”  (Dkt. No. 167, p. 6).  But Magistrate Judge Stewart 

Case 9:12-cv-00801-NAM-DJS   Document 168   Filed 03/30/18   Page 11 of 12



 

12 

 

  

already resolved this discovery dispute, as discussed above.  Finally, Plaintiff rehashes a number 

of the conclusory allegations from his Amended Complaint.  (Dkt. No. 167, pp. 4–5, 11).  

However, once again, it must be emphasized that “more than conclusory allegations are required 

to survive a summary judgment motion.”  Barclay v. New York, 477 F. Supp. 2d 546, 558 

(N.D.N.Y. 2007).  In sum, the Court finds no error in the Amended Report-Recommendation 

based on these general objections. 

IV. Conclusion 

WHEREFORE, for the foregoing reasons, it is hereby  

 ORDERED that Magistrate Judge Stewart’s Amended Report-Recommendation (Dkt. 

No. 164) is ADOPTED in all respects; and it is further  

ORDERED that Defendants’ Motion for Summary Judgment (Dkt. No. 133) is 

GRANTED; and it is further 

ORDERED that Plaintiff’s Amended Complaint (Dkt. No. 52) is DISMISSED with 

prejudice; and it is further 

 ORDERED that the Clerk of the Court is directed to serve this Memorandum-Decision 

and Order in accordance with the Local Rules of the Northern District of New York and to serve 

Plaintiff by both regular mail and certified mail, return receipt requested. 

 IT IS SO ORDERED. 

Dated: March 30, 2018 
Syracuse, New York 
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