
 
 

IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF NEW YORK 

                       
 
SHIHSIANG LIAO, a/k/a Shih-Siang 
Shawn Liao 
 
   Plaintiff,    Civil Action No.  

v.    9:13-CV-1497 (GTS/DEP) 
 

 
FAISAL MALIK,1  
 
   Defendant. 
        
                         
APPEARANCES:      

 
FOR PLAINTIFF: 
 
SHIHSIANG LIAO, Pro se 
P.O. Box 472 
Wassaic, NY 12592 
 
FOR DEFENDANT: 
 
HON. ERIC T. SCHNEIDERMAN    KEITH J. STARLIN, ESQ. 
New York State Attorney General   Assistant Attorney General 
The Capitol 
Albany, NY 12224 
 
DAVID E. PEEBLES 
U.S. MAGISTRATE JUDGE 
  

                                            
1  The remaining defendant in this action is identified in plaintiff's complaint as S. 
Malik. Dkt. No. 1 at 3. It is clear from his motion papers, however, that defendant's first 
name is "Faisal." See, e.g., Dkt. No. 41-2 at 1. The clerk of the court is respectfully 
directed to adjust the court's records accordingly.  
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REPORT AND RECOMMENDATION 
 

This is a civil rights action brought by pro se plaintiff Shihsiang Liao, 

a former New York State prison inmate who has also identified himself as 

Shih-Siang Shawn Liao, against four employees of the New York State 

Department of Corrections and Community Supervision ("DOCCS"), 

including its former commissioner and current acting commissioner, 

pursuant to 42 U.S.C. § 1983. While his complaint contains additional 

claims, the sole remaining cause of action in this case is asserted against 

defendant Faisal Malik based on allegations that he denied plaintiff due 

process while assisting him in preparing for a disciplinary hearing by failing 

to interview and obtain witnesses identified by plaintiff.  

Currently pending before the court is a motion brought by the 

defendant Malik requesting the entry of summary judgment dismissing 

plaintiff's remaining claim. For the reasons set forth below, I recommend 

that defendant's motion, which plaintiff has not opposed, be granted.  
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I. BACKGROUND2 

 Prior to his release from prison in or about September 2014, Dkt. No. 

25, plaintiff was an inmate held in the custody of the DOCCS.3 See 

generally Dkt. No. 1. At the times relevant to his remaining claim, plaintiff 

was confined initially in the Ogdensburg Correctional Facility 

("Ogdensburg"), located in Ogdensburg, New York, and later the 

Gouverneur Correctional Facility ("Gouverneur"), located in Gouverneur, 

New York. Id.; Dkt. No. 41-6 at 19.  

 On November 19, 2010, plaintiff was issued a series of misbehavior 

reports accusing him of violating prison rules arising from conduct 

occurring while housed in Ogdensburg. Dkt. No. 1 at 4, 21-24; Dkt. No. 

41-7. The charges set forth in those misbehavior reports accused the 

plaintiff of (1) soliciting goods or services without consent from the 

superintendent or his designee; (2) the unauthorized exchange of 

personal items without authorization; (3) possession of contraband; (4) 

taking state property; (5) providing incomplete, misleading, and/or false 

statements or information; (6) impersonation; and (7) providing legal 
                                            
2  In light of the procedural posture of this case, the following recitation is derived 
from the record now before the court, with all inferences and ambiguities resolved in 
plaintiff's favor. Terry v. Ashcroft, 336 F.3d 128, 137 (2d Cir. 2003).  
 
3  It appears that following his release from prison in New York, plaintiff served 
time in two correctional facilities in Ohio. Dkt. Nos. 25, 30; see also Dkt. No. 41-6 at 
129.  
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assistance to another inmate without prior approval from the 

superintendent or his designee. Dkt. No. 1 at 21-24; Dkt. No. 41-7. Those 

charges were based upon a search of plaintiff's cell, conducted on 

November 19, 2010, and the resulting confiscation of several prohibited 

items. Dkt. No. 1 at 4, 21-24; Dkt. No. 41-7; see also Dkt. No. 41-6 at 

17-19.   

 Following the issuance of the misbehavior reports, plaintiff was 

transferred to a special housing unit ("SHU") in Gouverneur to await a Tier 

III disciplinary hearing concerning the pending charges.4 Dkt. No. 41-6 at 

16, 19. In preparation for the Tier III hearing, defendant Faisal Malik, who 

at the time was a vocational instructor at the facility, was assigned to assist 

plaintiff. Dkt. No. 1 at 7; Dkt. No. 41-2 at 1, 6-7. After receiving the 

assignment, defendant Malik met with plaintiff on November 22, 2010. Dkt. 

No. 41-2 at 7; Dkt. No. 41-6 at 28. While the parties generally disagree as 

to what occurred after their meeting on November 22, 2010, both plaintiff 

and defendant appear to agree that plaintiff provided defendant with 

                                            
4  The DOCCS conducts three types of inmate disciplinary hearings. See 7 
N.Y.C.R.R. ' 270.3; see also Hynes v. Squillace, 143 F.3d 653, 655 n.1 (2d Cir. 1998). 
Tier I hearings address the least serious infractions and can result in minor 
punishments such as the loss of recreation privileges. Hynes, 143 F.3d 655 n.1. Tier II 
hearings involve more serious infractions, and can result in penalties which include 
confinement for a period of time in the SHU. Id. Tier III hearings address the most 
serious violations and can result in unlimited SHU confinement and the loss of "good 
time" credits. Id.     
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several names of individuals who he wished to have testify on his behalf at 

the upcoming disciplinary hearing. Dkt. No. 1 at 7; Dkt. No. 41-2 at 7; Dkt. 

No. 41-6 at 21. One of the individuals was identified by plaintiff as Ronlad 

Gantt, an inmate in Ogdensburg. Dkt. No. 41-2 at 7. Another potential 

witness was Tom Lawrence, the facility law librarian at Ogdensburg. Id.; 

see also Dkt. No. 41-6 at 32. The other witnesses plaintiff identified to 

defendant Malik during their meeting were (1) May Liao, plaintiff's sister, 

who lived in Seattle, Washington; (2) Scot Liao, plaintiff's father, who lived 

in Taiwan; (3) Ronald Abraham, an administrative law judge who lived in 

Brooklyn, New York; (4) Imam Settles, the Imam assigned to Ogdensburg; 

and (5) an individual plaintiff indicated worked as a volunteer for an 

organization called Chan Meditation. Dkt. No. 1 at 26; Dkt. No. 41-2 at 7; 

Dkt. No. 41-3. Plaintiff expected that defendant Malik would contact each 

of the individuals and ensure that they would be available to testify at the 

hearing by way of personal appearance, telephone, or written affidavit. 

Dkt. No. 41-6 at 40-41. 

 A Tier III hearing was conducted by Hearing Officer Randy Abar, 

beginning on November 30, 2010, to address the charges lodged in the 

misbehavior reports dated November 19, 2010. Dkt. No. 41-8. On 

December 2, 2010, at the close of the hearing, plaintiff was found guilty on 
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all counts, with the exception of the charge of unlawful soliciting. Dkt. No. 

41-8 at 28. Based upon that finding, Hearing Officer Abar imposed a 

penalty that included six months of disciplinary SHU confinement, with a 

corresponding six-month loss of recreation, packages, commissary, and 

telephone privileges, and additionally recommended that plaintiff forfeit 

three months of good time credits. Id. The hearing officer's determination 

was administratively reversed on May 9, 2012, based upon a review by 

Corey Bedard, the DOCCS's Acting Director of Special Housing/Inmate 

Disciplinary Program. Dkt. No. 1 at 38.  

II. PROCEDURAL HISTORY 

 Plaintiff commenced this action on or about December 5, 2013. Dkt. 

No. 1. As defendants, plaintiff's complaint names K. Trimm, a corrections 

sergeant; Faisal Malik, a civilian employee; Ann Charlebois, the former 

DOCCS Acting Superintendent; Brian Fischer, the former DOCCS 

Commissioner; and Anthony J. Annucci, the Acting DOCCS 

Commissioner, and sets forth several causes of action against those 

individuals. See generally id. Upon initial review of plaintiff's complaint and 

accompanying application for leave to proceed in forma pauperis ("IFP"), 

pursuant to 28 U.S.C. §§ 1915(e) and 1915A, Chief District Judge Glenn 

T. Suddaby issued a decision and order on June 4, 2014, granting 
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plaintiff's IFP application and dismissing all claims with the exception of 

plaintiff's procedural due process cause of action against defendant Malik. 

Dkt. No. 11.  

 On July 9, 2015, following the close of discovery, defendant Malik 

moved for summary judgment, requesting dismissal of plaintiff's remaining 

claim against him on a variety of grounds. Dkt. No. 41. That motion, to 

which plaintiff has failed to respond, is now ripe for determination and has 

been referred to me for the issuance of a report and recommendation 

pursuant to 28 U.S.C. § 636(b)(1)(B) and Northern District of New York 

Local Rule 72.3(c). See Fed. R. Civ. P. 72(b). 

III. DISCUSSION 

 A. Plaintiff's Failure to Oppose Defendant's Motion 

 Before turning to the merits of defendant's motion, a threshold issue 

to be addressed is the legal significance of plaintiff's failure to oppose 

defendant's motion, and specifically whether that failure should be 

construed as a consent to the dismissal of his complaint.  

Pursuant to Local Rule 7.1(b)(3), by failing to oppose defendant's 

motion, plaintiff has effectively consented to the granting of the relief 

sought. That rule provides as follows: 
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Where a properly filed motion is unopposed and the 
Court determines that the moving party has met its 
burden to demonstrate entitlement to the relief 
requested therein, the non-moving party's failure to 
file or serve any papers as this Rule requires shall 
be deemed as consent to the granting or denial of 
the motion, as the case may be, unless good cause 
is shown. 
 

N.D.N.Y. L.R. 7.1(b)(3); see also Jackson v. Fed. Express, 766 F.3d 189, 

194 (2d Cir. 2014) (holding that the district courts may enter summary 

judgment in favor of the moving party where the non-moving party fails to 

respond in opposition, but not without first "ensur[ing] that each statement 

of material fact is support by record evidence sufficient to satisfy the 

movant's burden of production" and "determin[ing] whether the legal 

theory of the motion is sound").  

In this case, plaintiff has not responded to defendant's motion. The 

motion was properly filed by defendant Malik, and defendant, through his 

motion, has met his burden of demonstrating entitlement to the relief 

requested. With respect to the question of whether defendant has met his 

burden, I note that the "burden of persuasion is lightened such that, in 

order to succeed, his motion need only be 'facially meritorious.'" See 

Rodriguez v. Goord, No. 04-CV-0358, 2007 WL 4246443, at *1 (N.D.N.Y. 

Nov. 27, 2007) (Scullin, J., adopting report and recommendation by Lowe, 

M.J.) (finding that whether a movant has satisfied its burden to 
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demonstrate entitlement to a dismissal under Local Rule 7.1(b)(3) "is a 

more limited endeavor than a review of a contested motion to dismiss" 

(citing cases)).5  

Because defendant has accurately cited both proper legal authority 

and evidence in the record supporting the grounds on which his motion is 

based, and plaintiff has failed to respond in opposition to the motion to 

dismiss, I find that defendant's motion is facially meritorious. Jackson, 766 

F.3d at 194. Accordingly, I recommend that the court grant defendant's 

motion on this basis. 

 It should also be noted that there are additional consequences 

flowing from plaintiff's failure to file an opposition to defendant's Local Rule 

7.1(a)(3) Statement of Material Facts. Local Rule 7.1 provides, in relevant 

part, that "[t]he Court shall deem admitted any properly supported facts set 

forth in the Statement of Material Facts that the opposing party does not 

specifically controvert." N.D.N.Y. L.R. 7.1(a)(3) (emphasis in original). 

Courts in this district have routinely enforced this rule in cases where a 

non-movant has failed to properly respond. See, e.g., Elgamil v. Syracuse 

Univ., No. 99-CV-0611, 2000 WL 1264122, at *1 (N.D.N.Y. Aug. 22, 2010) 

(McCurn, J.) (listing cases). Undeniably, pro se litigants are entitled to 

                                            
5  Copies of all unreported decisions cited in this document have been appended 
for the convenience of the pro se plaintiff. 
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some measure of forbearance when defending against summary 

judgment motions. Jemzura v. Public Serv. Comm'n, 961 F. Supp. 406, 

415 (N.D.N.Y.1997) (McAvoy, J.). The deference owed to pro se litigants, 

however, does not extend to relieving them of the ramifications associated 

with the failure to comply with the court's local rules. Robinson v. Delgado, 

No. 96-CV-0169, 1998 WL 278264, at *2 (N.D.N.Y. May 22, 1998) (Pooler, 

J., adopting report and recommendation by Hurd, M.J.). Stated differently, 

"a pro se litigant is not relieved of his duty to meet the requirements 

necessary to defeat a motion for summary judgment." Latouche v. 

Tompkins, No. 09-CV-0308, 2011 WL 1103045, at *1 (N.D.N.Y. Mar. 23, 

2011) (Mordue, J.).  

Here, because plaintiff was warned of the consequences of failing to 

properly respond to defendant's Local Rule 7.1 Statement, Dkt. No. 41 at 

3, and he has failed to do so, I recommend that the court deem the facts 

contained in defendant's Local Rule 7.1(a)(3) Statement as having been 

admitted to the extent they are supported by accurate record citations. 

See, e.g., Latouche, 2011 WL 1103045, at *1; see also Champion v. Artuz, 

76 F.3d 483, 486 (2d Cir.1996). As to any facts not contained in 

defendant's Local Rule 7.1(a)(3) Statement, in light of the procedural 

posture of this case, the court is "required to resolve all ambiguities and 
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draw all permissible factual inferences" in favor of plaintiff. Terry, 336 F.3d 

at 137.  

 B. Summary Judgment Standard 

Summary judgment motions are governed by Rule 56 of the Federal 

Rules of Civil Procedure. Under that provision, the entry of summary 

judgment is warranted "if the movant shows that there is no genuine 

dispute as to any material fact and the movant is entitled to judgment as a 

matter of law." Fed. R. Civ. P. 56(a); Celotex Corp. v. Catrett, 477 U.S. 

317, 322 (1986); Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 247 

(1986); Sec. Ins. Co. of Hartford v. Old Dominion Freight Line, Inc., 391 

F.3d 77, 82-83 (2d Cir. 2004). A fact is "material" for purposes of this 

inquiry if it "might affect the outcome of the suit under the governing law." 

Anderson, 477 U.S. at 248; see also Jeffreys v. City of N.Y., 426 F.3d 549, 

553 (2d Cir. 2005). A material fact is genuinely in dispute "if the evidence 

is such that a reasonable jury could return a verdict for the nonmoving 

party." Anderson, 477 U.S. at 248.  

A party moving for summary judgment bears an initial burden of 

demonstrating that there is no genuine dispute of material fact to be 

decided with respect to any essential element of the claim in issue; the 

failure to meet this burden warrants denial of the motion. Anderson, 477 
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U.S. at 250 n.4; Sec. Ins. Co., 391 F.3d at 83. In the event this initial 

burden is met, the opposing party must show, through affidavits or 

otherwise, that there is a material dispute of fact for trial. Fed. R. Civ. P. 

56(e); Celotex, 477 U.S. at 324; Anderson, 477 U.S. at 250.  

When deciding a summary judgment motion, a court must resolve 

any ambiguities, and draw all inferences, in a light most favorable to the 

non-moving party. Anderson, 477 U.S. at 255; Jeffreys, 426 F.3d at 553; 

Wright v. Coughlin, 132 F.3d 133, 137-38 (2d Cir. 1998). The entry of 

summary judgment is justified only in the event of a finding that no 

reasonable trier of fact could rule in favor of the non-moving party. Bldg. 

Trades Employers' Educ. Ass'n v. McGowan, 311 F.3d 501, 507-08 (2d 

Cir. 2002); see also Anderson, 477 U.S. at 250 (finding summary 

judgment appropriate only when "there can be but one reasonable 

conclusion as to the verdict"). 

 C. Analysis of Plaintiff's Procedural Due Process Claim 

In his remaining claim, plaintiff contends that defendant Malik 

deprived him of procedural due process as guaranteed under the 

Fourteenth Amendment while assisting him in preparing for his Tier III 

disciplinary hearing. Dkt. No. 1 at 7-8. To prevail on a section 1983 due 

process claim arising out of a disciplinary hearing, a plaintiff must show 
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that he both (1) possessed an actual liberty interest and (2) was deprived 

of that interest without being afforded sufficient process. Tellier v. Fields, 

280 F.3d 69, 79-80 (2d Cir. 2000); Hynes v. Squillace, 143 F.3d 653, 658 

(2d Cir. 1998); Bedoya v. Coughlin, 91 F.3d 349, 351-52 (2d Cir. 1996).  

As to the first element, in Sandin v. Conner, 515 U.S. 472 (1995), the 

Supreme Court determined that, to establish a liberty interest in the 

context of a prison disciplinary proceeding resulting in removal of an 

inmate from the general prison population, a plaintiff must demonstrate 

that (1) the state actually created a protected liberty interest in being free 

from segregation and (2) the segregation would impose an "atypical and 

significant hardship on the inmate in relation to the ordinary incidents of 

prison life." Sandin, 515 U.S. at 483-84; Tellier, 280 F.3d at 79-80; Hynes, 

143 F.3d at 658. The prevailing view in this circuit is that, by its regulatory 

scheme, the State of New York has created a liberty interest in remaining 

free from disciplinary confinement, thus satisfying the first Sandin factor. 

See, e.g., LaBounty v. Coombe, No. 95-CV-2617, 2001 WL 1658245, at *6 

(S.D.N.Y. Dec. 26, 2001); Alvarez v. Coughlin, No. 94-CV-0985, 2001 WL 

118598, at *6 (N.D.N.Y. Feb. 6, 2001) (Kahn, J.). Accordingly, I must next 

examine whether the allegations related to the conditions of plaintiff's SHU 

confinement rise to the level of an atypical and significant hardship under 
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Sandin. 

Atypicality in a Sandin inquiry is normally a question of law.6 Colon 

v. Howard, 215 F.3d 227, 230-31 (2d Cir. 2000); Sealey v. Giltner, 197 

F.3d 578, 585 (2d Cir. 1999). "[W]hether the conditions of a segregation 

amount to an 'atypical and significant hardship' turns on the duration of the 

segregation and a comparison with the conditions in the general 

population and in other categories of segregation." Arce v. Walker, 139 

F.3d 329, 336 (2d Cir. 1998) (citing Brooks v. DiFasi, 112 F.3d 46, 48-49 

(2d Cir. 1997)). In cases involving shorter periods of segregated 

confinement where the plaintiff has not alleged any unusual conditions, 

however, a court may not need to undergo a detailed analysis of these 

considerations. Arce, 139 F.3d at 336; Hynes, 143 F.3d at 658. 

As to the duration of the disciplinary segregation, restrictive 

confinement of less than 101 days, on its own, does not generally rise to 

the level of an atypical and significant hardship. Davis, 576 F.3d at 133. 

Accordingly, when the duration of restrictive confinement is less than 101 

days, proof of "conditions more onerous than usual" is required. Davis, 

576 F.3d at 133 (citing Colon, 215 F.3d at 232-33 n.5). The court must 

                                            
6  In cases where there is factual dispute concerning the conditions or duration of 
confinement, however, it may nonetheless be appropriate to submit those disputes to a 
jury for resolution. Colon v. Howard, 215 F.3d 227, 230-31 (2d Cir. 2000); Sealey v. 
Giltner, 197 F.3d 578, 585 (2d Cir. 1999). 
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examine "the [actual] conditions of [the plaintiff's] confinement 'in 

comparison to the hardships endured by prisoners in general population, 

as well as prisoners in administrative and protective confinement, 

assuming such confinements are imposed in the ordinary course of prison 

administration.'" Davis, 576 F.3d at 134 (quoting Welch v. Bartlett, 196 

F.3d 389, 392-93 (2d Cir.1999)). On the other hand, the Second Circuit 

has found that disciplinary segregation under ordinary conditions of more 

than 305 days rises to the level of atypicality. See Colon, 215 F.3d at 231 

("Confinement in normal SHU conditions for 305 days is in our judgment a 

sufficient departure from the ordinary incidents of prison life to require 

procedural due process protections under Sandin."). 

In this instance, although Hearing Officer Abar sentenced plaintiff to 

six months of disciplinary SHU confinement, plaintiff testified at his 

deposition that he served approximately five months, or 150 days, in the 

SHU, having been released early for good behavior. Dkt. No. 41-6 at 118. 

Because this period of disciplinary confinement falls between 101 and 305 

days, in order to determine whether plaintiff suffered an atypical hardship, 

and therefore has been deprived a liberty interest, the court is required "to 

articulate specific findings of the conditions of the imposed confinement 

relative to the ordinary prison conditions[.]" Reynoso v. Selsky, 292 F. 

Case 9:13-cv-01497-GTS-DEP   Document 45   Filed 02/26/16   Page 15 of 96

https://ecf.nynd.uscourts.gov/doc1/12513821712?page=118


16 
 

App'x 120, 123 (2d Cir. 2008). While plaintiff's testimony from his 

deposition suggests that the conditions of his SHU confinement were not 

extraordinary in any way,7 defendant has not provided the court any 

evidence with respect to the conditions of ordinary prison life in support of 

his motion. Because the court is without this evidence, it cannot undertake 

the type of specific fact-finding required to determine, on summary 

judgment, whether plaintiff suffered an atypical and significant hardship 

during his confinement. See Reynoso, 292 F. App'x at 123 (reversing the 

district court where it had neglected "to articulate findings as to why the 

150-day total sentence was not 'atypical and significant'" and commenting 

that "[s]uch a determination is anything but simple, and cannot be resolved 

summarily"). For this reason, I have assumed, for purposes of this report, 

that plaintiff was deprived of a liberty interest by way of his five-month SHU 

confinement and have proceeded to analyze whether defendant Malik 

provided plaintiff with constitutionally adequate assistance prior to his 

disciplinary hearing.   

                                            
7  Plaintiff testified that, while confined in the SHU, he (1) requested legal 
materials from the law library daily and that they were delivered to him approximately 
four days later; (2) was permitted to choose non-legal books to read once per week 
when a corrections officer would do rounds with a cart of books; (3) was permitted to 
shower three times per week; (4) was provided access to the outdoors for a period of 
recreation time one hour per day; (5) ate three meals per day; and (6) was allowed to 
write, send, and receive mail and otherwise correspond with corrections staff by way of 
"interview slips." Dkt. No. 41-6 at 119-26. 
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The procedural safeguards to which a prison inmate is entitled 

before being deprived of a constitutionally cognizable liberty interest are 

well established under Wolff v. McDonnell, 418 U.S. 539 (1974). In its 

decision in Wolff, the Court held that the constitutionally mandated due 

process requirements include (1) written notice of the charges to the 

inmate; (2) the opportunity to appear at a disciplinary hearing and a 

reasonable opportunity to present witnesses and evidence in support of 

his defense, subject to a prison facility's legitimate safety and penological 

concerns; (3) a written statement by the hearing officer explaining his 

decision and the reasons for the action being taken; and (4) in some 

circumstances, the right to assistance in preparing a defense. Wolff, 418 

U.S. at 564-69; see also Luna v. Pico, 356 F.3d 481, 487 (2d Cir. 2004). 

To pass muster under the Fourteenth Amendment, it is also required that a 

hearing officer's disciplinary determination garners the support of at least 

"some evidence." Superintendent, Mass. Corr. Inst., Walpole v. Hill, 472 

U.S. 445, 455 (1985); Luna, 356 F.3d at 487-88. 

Plaintiff's only contention against defendant Malik is centered upon 

the duty under Wolff to provide assistance in preparing a defense. As the 

Second Circuit has noted, "[p]rison authorities have a constitutional 

obligation to provide assistance to an inmate in marshaling evidence and 
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presenting a defense when he is faced with disciplinary charges." Eng v. 

Coughlin, 858 F.2d 889, 897 (2d Cir. 1988). That requirement is 

particularly acute when an inmate faces obstacles in defending himself, 

including "being confined full-time to SHU[.]" Eng, 858 F.2d at 897. 

Although the Second Circuit in Eng specifically declined to define the 

extent of an assistant's obligations in helping an inmate to prepare for a 

disciplinary hearing, it offered the following observation: 

Although this is not the occasion to define the 
assigned assistant's precise role and the contours 
of the assistant's obligations, such help certainly 
should include gathering evidence, obtaining 
documents and relevant tapes, and interviewing 
witnesses. At a minimum, an assistant should 
perform the investigatory tasks which the inmate, 
were he able, could perform for himself.  

 
Id. at 898; accord, Samuels v. Selsky, 166 F. App'x 552, 556 (2d Cir. 

2006).8 

 The scope of the assistance that must be provided to an accused 

inmate, as contemplated under Wolff and Eng, is not unlimited, and clearly 

does not require the assignment of counsel or of the functional equivalent 

of a private investigator. See Samuels, 166 F. App'x at 556 ("The required 

                                            
8  The constitutional requirement to provide an assistant to an inmate to aid in 
preparing for a disciplinary hearing is echoed in New York by regulation. 7 N.Y.C.R.R. 
§§ 251-4.1, 251-4.2; see also Brooks v. Prack, 77 F. Supp. 3d 301, 315 (W.D.N.Y. 
2014); Fernandez v. Callens, No. 06-CV-0506, 2010 WL 4320362, at *9 (W.D.N.Y. 
Oct. 29, 2010).  
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assistance does not equate to legal counsel."); Fernandez, 2010 WL 

4320362, at *9 ("The Supreme Court has held that a prisoner's right to 

assistance as a matter of federal constitutional law is more limited, 

determining that the institutional concerns implicated in prison 

administration would not be furthered by entitling inmates to legal counsel 

in the form of a retained or assigned attorney."); Gates v. Selsky, No. 

02-CV-0496, 2005 WL 2136914, at *6 (W.D.N.Y. Sept. 2, 2005) (citing 

cases). The assigned assistant is required only to perform those functions 

that the plaintiff would have, had he not been hampered through SHU 

confinement, and need not go beyond the inmate's instructions. See Silva 

v. Casey, 992 F.2d 20, 22 (2d Cir. 1993) ("[A]n assistant must be assigned 

to the inmate to act as his surrogate – to do what the inmate would have 

done were he able." (emphasis in original)); accord, Samuels, 166 F. 

App'x at 556; see also Lewis v. Murphy, No. 12-CV-0268, 2014 WL 

3729362, at *12 (N.D.N.Y. July 24, 2014) (Mordue, J., adopting report and 

recommendation by Hummel, M.J.). Significantly, any claim of deprivation 

of assistance is reviewed for harmless error. Pilgrim v. Luther, 571 F.3d 

201, 206 (2d Cir. 2009).  

 In support of his motion, defendant Malik, a vocational instructor 

who is periodically assigned to assist inmates in connection with 
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disciplinary hearings and has received DOCCS training for serving in that 

role, has submitted a declaration detailing his efforts to assist plaintiff in 

mounting a defense to the charges against him. See generally Dkt. No. 

41-2. According to that declaration, after being assigned to the matter, 

defendant Milak met with plaintiff on November 22, 2010, to discuss the 

charges against him. Dkt. No. 41-2 at 6-7. After reviewing the charges and 

insuring that plaintiff understood them, defendant Malik inquired as to what 

assistance plaintiff desired. Id. at 7. Liao identified several witnesses who 

he contemplated calling as witnesses at the hearing, including inmate 

Gantt; Ogdensburg Law Librarian Tom Lawrence; May Liao, plaintiff's 

sister; Scot Liao, plaintiff's father; Ronald Abraham, an administrative law 

judge; Imam Settles assigned to Ogdensburg; and an unidentified 

individual who plaintiff referred to as a volunteer at Chan Meditation. Id.; 

see also Dkt. No. 41-3. Plaintiff told defendant Malik that he would like all 

of those individuals to testify at the upcoming hearing, either in person or 

by phone, notwithstanding that plaintiff's sister lived in the State of 

Washington, plaintiff's father was located in Taiwan, and Ronald Abraham 

resided in Brooklyn. Dkt. No. 41-2 at 7. Uncertain of the extent of his 

obligation with regard to plaintiff's requested witnesses, defendant Malik 

contacted the prison disciplinary office and learned that inmate Gantt had 
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been released on November 17, 2010. Id. at 8; see also Dkt. No. 41-4. 

Defendant was informed by the disciplinary officer on duty that employee 

assistants are not required to track down non-inmate potential witnesses 

outside of the facility or to arrange for or schedule the testimony of 

non-inmates who are "outside the correctional facility." Dkt. No. 41-2 at 8.  

 Immediately following his discussion with the disciplinary office, 

defendant Malik reports that he returned to plaintiff's cell and informed him 

of Gantt's release from Ogdensburg, and advised plaintiff that he would 

have to provide contact information for the other desired witnesses who 

were not inmates and/or working in a DOCCS facility. Dkt. No. 41-2 at 9. 

Defendant Malik informed plaintiff "that he would then have to tell the 

hearing officer that he wanted them to testify, that the hearing officer would 

then decide if they could testify, and that if he/she decided to allow them to 

testify, their testimony would then be scheduled and arranged." Id. 

According to defendant, plaintiff responded by providing defendant Malik 

the phone number for his sister, and defendant wrote that number down 

on the assistant form. Id.; Dkt. No. 41-3. Plaintiff also told defendant that 

he would obtain the contact information for the other witnesses, aside from 

Tom Lawrence, from his sister. Dkt. No. 41-2 at 9-10. Plaintiff "did not tell 

[defendant Malik] that he needed assistance with anything else," and 
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defendant then asked plaintiff to sign and date the assistant form, and 

plaintiff complied. Id. at 10. Defendant Malik did not hear anything further 

from plaintiff in connection with his assignment as plaintiff's assistant. Id. 

at 10. 

 Although plaintiff's version of the interaction with defendant Malik on 

November 22, 2010, differs to some degree, the factual disputes are not 

material. Plaintiff contends that defendant Malik forced plaintiff to sign the 

assistant form at the end of their meeting, which plaintiff alleges lasted 

only fifteen minutes, by threatening plaintiff with an additional misbehavior 

report for failing to comply with a direct order. Dkt. No. 1 at 7-8; Dkt. No. 

41-6 at 23. Additionally, plaintiff alleges that he did not see or speak with 

defendant Malik again after their first meeting. Dkt. No. 41-6 at 29. 

Defendant Malik disputes these allegations by plaintiff. Dkt. No. 41-2 at 

9-11.  

Even assuming plaintiff's allegations are true – that he was forced to 

sign the assistant form and did not see or hear from defendant Malik again 

after their first meeting – there is no record evidence that supports 

plaintiff's claims that defendant Malik did nothing to assist him. In fact, on 

the first day of the disciplinary hearing, plaintiff was under the impression 

that defendant Malik was contacting witnesses for him. Dkt. No. 41-6 at 
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58. While defendant Malik has offered a detailed account of his efforts to 

provide plaintiff assistance, Dkt. No. 41-2, plaintiff has failed to adduce any 

evidence, nor is there any in the record, that suggests defendant Malik 

provided plaintiff with constitutionally inadequate assistance. It is clear 

from plaintiff's deposition testimony that he expected defendant Malik to 

undertake the role of plaintiff's advocate by contacting his requested 

witnesses, explaining plaintiff's circumstances, and arranging for them to 

testify in person, by phone, or by way of a prepared affidavit. Dkt. No. 41-6 

at34-36, 38-41. Additionally, plaintiff expected defendant Malik to arrange 

a settlement of the misbehavior report between him and facility security to 

avoid the need for a disciplinary hearing. Id. at 84.  

Plainly, plaintiff's expectations for his assigned assistant were 

unreasonable and exceeded the constitutional requirements under Wolff 

and Eng. Both the Supreme Court and courts in this circuit have 

unequivocally held that the constitution does not require inmate assistants 

to serve as legal counsel or investigator for prisoners. Wolff, 418 U.S. at 

570; Samuels, 166 F. App'x at 556; Gates, 2005 WL 2136914, at *6. 

Setting aside plaintiff's unsupported allegations that defendant Malik did 

not assist him in any way, the uncontroverted record evidence in this case 

reflects that defendant met with plaintiff ahead of the hearing, explained to 
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him the charges, asked for a list of potential witnesses, clarified his role as 

plaintiff's assistant with the disciplinary office, and informed plaintiff that he 

would be responsible for gathering the contact information for the 

witnesses that were not employed at Ogdensburg and then requesting 

them as witnesses during the hearing. See Dkt. No. 41-2. This conduct 

satisfies the due process to which plaintiff was entitled. In any event, even 

assuming defendant Malik's assistance fell short, any error was harmless 

in light of Hearing Officer Abar's rejection of plaintiff's requests to call the 

potential witnesses plaintiff alleges defendant Malik should have 

contacted prior to the hearing.9 Dkt. No. 41-6 at 99; Dkt. No. 41-8 at 2, 3, 

4, 16, 26. Based upon the foregoing, I recommend defendant Malik's 

motion be granted.10  

                                            
9  At the hearing, plaintiff did not request to call Imam Settles or the individual 
referred to by plaintiff as a volunteer at for Chan Meditation as witnesses. See 
generally Dkt. No. 41-8.  
 
10  In light of my recommendation that defendant's motion be granted on the merits, 
I have not addressed the additional arguments set forth in his motion. With respect to 
whether plaintiff exhausted the available administrative remedies prior to filing this 
action, however, it is worth noting that there is no dispute that plaintiff failed to file a 
grievance through the DOCCS's inmate grievance program regarding the alleged 
inadequate assistance he received from defendant Malik. Dkt. No. 41-6 at 104. 
Plaintiff's vague and unsupported allegations that he did not file a grievance because 
he "was afraid of retaliation" is not sufficient to excuse that failure. See, e.g., Baines v. 
McGinnis, 766 F. Supp. 2d 502, 504 (W.D.N.Y. 2011) (citing McCloud v. Tureglio, No. 
07-CV-0650, 2008 WL 1772305, at *11 (N.D.N.Y. Apr. 15, 2008) (Mordue, J., adopting 
report and recommendation by Lowe, M.J.)). While it is true that an appeal from a 
disciplinary hearing that raises the precise procedural infirmities asserted in a section 
1983 action may be sufficient to exhaust administrative remedies, LaBounty v. 
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IV. SUMMARY AND RECOMMENDATION 

 Defendant has moved for summary judgment dismissing the sole 

remaining claim in this action, relating to plaintiff's allegation that he was 

denied procedural due process as a result of defendant's failure to render 

proper assistance to him in preparing for a disciplinary hearing. Because 

plaintiff has failed to oppose defendant's motion, and I find that it is facially 

meritorious, I recommend that it be granted on this basis. Moreover, the 

record before the court, including a declaration from defendant Malik 

detailing his efforts on plaintiff's behalf, demonstrates both that there are 

no genuine disputes of material fact for trial and that no reasonable 

factfinder could conclude that defendant deprived plaintiff of procedural 

due process. Accordingly, it is hereby respectfully  

RECOMMENDED that defendant's motion for summary judgment 

(Dkt. No. 41) be GRANTED and that plaintiff's remaining claim in this 

action be DISMISSED.  

                                                                                                                                        
Johnson, 253 F. Supp. 2d 496, 502 n. 5 (W.D.N.Y. 2013), there is no record evidence 
reflecting whether plaintiff raised his claim regarding defendant Malik in his appeal of 
Hearing Officer Abar's determination that was ultimately reversed. It seems unlikely 
that plaintiff would have included this ground as a basis for his appeal in light of his 
insistence that he did not file a grievance through the facility because of a fear of 
retaliation and that, by naming a particular person in a grievance or complaint, he 
would be targeted by corrections officers. See Dkt. No. 41-6 at 138-40, 156-57, 162. 
Accordingly, while I do not recommend dismissal of defendant's complaint on this 
basis, and do not intend to render any findings on this issue, it does appear likely that 
plaintiff's complaint is procedurally barred based on his failure to exhaust the available 
administrative remedies prior to filing suit.   
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NOTICE: Pursuant to 28 U.S.C. § 636(b)(1), the parties may lodge 

written objections to the foregoing report. Such objections must be filed 

with the clerk of the court within FOURTEEN days of service of this report. 

FAILURE TO SO OBJECT TO THIS REPORT WILL PRECLUDE 

APPELLATE REVIEW. 28 U.S.C. § 636(b)(1); Fed. R. Civ. P. 6(a), 6(d), 

72; Roldan v. Racette, 984 F.2d 85 (2d Cir. 1993). 

Dated: February 26, 2016 
  Syracuse, New York 
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Only the Westlaw citation is currently available.
United States District Court,

N.D. New York.
Jose RODRIGUEZ, Plaintiff,

v.
Glen S. GOORD, et al, Defendants.

No. 9:04-CV-0358 (FJS/GHL).

Nov. 27, 2007.
Jose Rodriguez, Willard, NY, pro se.

Andrew M. Cuomo, Attorney General of the State of New
York, David L. Cochran, Esq., Assistant Attorney
General, of Counsel, Albany, NY, for Defendants.

DECISION AND ORDER

FREDERICK J. SCULLIN, Senior District Judge.
*1 The above-captioned matter having been presented

to me by the Report-Recommendation of Magistrate Judge
George H. Lowe filed November 6, 2007, and the Court
having reviewed the Report-Recommendation and the
entire file in this matter, and no objections to said
Report-Recommendation having been filed, the Court
hereby

ORDERS, that Magistrate Judge Lowe's November
6, 2007 Report-Recommendation is ACCEPTED in its
entirety for the reasons stated therein; and the Court
further

ORDERS, that Defendants' motion, pursuant to Local
Rule 41.2(b), to dismiss for Plaintiff's failure to provide
notice to the Court of a change of address, is GRANTED;
and the Court further

ORDERS, that the Clerk of the Court enter judgment
in favor of the Defendants and close this case.

IT IS SO ORDERED.

REPORT-RECOMMENDATION

GEORGE H. LOWE, United States Magistrate Judge.
This pro se prisoner civil rights action, filed pursuant

to 42 U.S.C. § 1983, has been referred to me for Report
and Recommendation by the Honorable Frederick J.
Scullin, Jr., Senior United States District Judge, pursuant
to 28 U.S.C. § 636(b) and Local Rule 72.3(c) of the Local
Rules of Practice for this Court. Generally, Jose Rodriguez
(“Plaintiff”) alleges that, while he was an inmate at Oneida
Correctional Facility in 2003 and 2004, ten employees of
the New York State Department of Correctional Services
(“Defendants”) were deliberately indifferent to his serious
medical needs, and subjected him to cruel and unusual
prison conditions, in violation of the Eighth Amendment.
(Dkt. No. 27 [Plf .'s Am. Compl.].) Currently pending is
Defendants' motion to dismiss for failure to provide notice
to the Court of a change of address, pursuant to Local
Rule 41.2(b) of the Local Rules of Practice for this Court.
(Dkt. No. 86.) Plaintiff has not opposed the motion,
despite having been given more than six weeks in which
to do so. Under the circumstances, I recommend that (1)
Defendants' motion to dismiss be granted, and (2) in the
alternative, the Court exercise its inherent authority to sua
sponte dismiss Plaintiff's Amended Complaint for failure
to prosecute and/or failure to comply with an Order of the
Court.
I. DEFENDANTS' MOTION TO DISMISS

Under the Local Rules of Practice for this Court,
Plaintiff has effectively “consented” to the granting of
Defendants' motion to dismiss, since (1) he failed to
oppose the motion, (2) the motion was properly filed, and
(3) Defendants have, through the motion, met their burden
of demonstrating entitlement to the relief requested in the
motion. L.R. 7.1(b)(3).

In particular, with regard to this last factor (i.e., that
Defendants have met their burden of demonstrating
entitlement to the relief requested), Defendants argue that
their motion to dismiss should be granted because (1)
Local Rule 41.2(b) provides that “[f]ailure to notify the
Court of a change of address in accordance with [Local
Rule] 10.1(b) may result in the dismissal of any pending
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action,” (2) on April 15, 2004, Plaintiff was specifically
advised of this rule when (through Dkt. No. 5, at 4) the
Court advised Plaintiff that “his failure to [promptly notify
the Clerk's Office and all parties or their counsel of any
change in his address] will result in the dismissal of his
action,” (3) on May 22, 2007, Plaintiff was released from
the Willard Drug Treatment Center, (4) since that time,
Plaintiff has failed to provide notice to the Court (or
Defendants) of his new address, as required by Local Rule
10.1(b)(2), and (5) as a result of this failure, Defendants
have been prejudiced in that they have been unable to
contact Plaintiff in connection with this litigation (e.g., in
order to depose him, as authorized by the Court on May 4,
2007). (Dkt. No. 86, Part 4, at 1-2 [Defs.' Mem. of Law].)

*2 Authority exists suggesting that an inquiry into the
third factor (i.e., whether a movant has met its “burden to
demonstrate entitlement” to dismissal under Local Rule
7.1[b][3] ) is a more limited endeavor than a review of a
contested motion to dismiss.FN1 Specifically, under such an
analysis, the movant's burden of persuasion is lightened
such that, in order to succeed, his motion need only be
“facially meritorious.” FN2 Given that Defendants
accurately cite the law and facts in their memorandum of
law, I find that they have met their lightened burden on
their unopposed motion. Moreover, I am confident that I
would reach the same conclusion even if their motion were
contested.

FN1. See, e.g., Hernandez v. Nash, 00-CV-1564,
2003 U.S. Dist. LEXIS 16258, at *7-8, 2003 WL
22143709 (N.D.N.Y. Sept. 10, 2003) (Sharpe,
M.J.) (before an unopposed motion to dismiss
may be granted under Local Rule 7.1[b][3], “the
court must review the motion to determine
whether it is facially meritorious ”) [emphasis
added; citations omitted]; Race Safe Sys. v. Indy
Racing League, 251 F.Supp.2d 1106, 1109-10
(N.D.N.Y.2003) (Munson, J.) (reviewing
whether record contradicted defendant's
arguments, and whether record supported
plaintiff's claims, in deciding unopposed motion
to dismiss, under Local Rule 7.1[b][3] ); see also
Wilmer v. Torian, 96-CV-1269, 1997 U.S. Dist.
LEXIS 16345, at *2 (N.D.N.Y. Aug. 29, 1997)
(Hurd, M .J.) (applying prior version of Rule 7.1

[b][3], but recommending dismissal because of
plaintiff's failure to respond to motion to dismiss
and the reasons set forth in defendants' motion
papers), adopted by 1997 U.S. Dist. LEXIS
16340, at *2 (N.D.N.Y. Oct. 14, 1997) (Pooler,
J.); accord, Carter v. Superintendent Montello,
95-CV-0989, 1996 U.S. Dist. LEXIS 15072, at
*3 (N.D.N.Y. Aug. 27, 1996) (Hurd, M.J.),
adopted by 983 F.Supp. 595 (N.D.N.Y.1996)
(Pooler, J.).

FN2. See, e.g., Hernandez, 2003 U.S. Dist.
LEXIS 1625 at *8.

For these reasons, I recommend that the Court grant
Defendants' motion to dismiss.

II. SUA SPONTE DISMISSAL

Even if Defendants have not met their burden on their
motion to dismiss, the Court possesses the inherent
authority to dismiss Plaintiff's Amended Complaint sua
sponte under the circumstances. Rule 41 of the Federal
Rules of Civil Procedure permits a defendant to move to
dismiss a proceeding for (1) failure to prosecute the action
and/or (2) failure to comply with the Federal Rules of
Civil Procedure or an Order of the Court. Fed.R.Civ.P.
41(b).FN3 However, it has long been recognized that,
despite Rule 41 (which speaks only of a motion to dismiss
on the referenced grounds, and not a sua sponte order of
dismissal on those grounds), courts retain the “inherent
power” to sua sponte “clear their calendars of cases that
have remained dormant because of the inaction or
dilatoriness of the parties seeking relief.” Link v. Wabash
R.R. Co., 370 U.S. 626, 630, 82 S.Ct. 1386, 8 L.Ed.2d 734
(1962); see also Saylor v. Bastedo, 623 F.2d 230, 238 (2d
Cir.1980); Theilmann v. Rutland Hospital, Inc., 455 F.2d
853, 855 (2d Cir.1972). Indeed, Local Rule 41.2(a) not
only recognizes this authority but requires that it be
exercised in appropriate circumstances. See N.D.N.Y.
L.R. 41.2(a) (“Whenever it appears that the plaintiff has
failed to prosecute an action or proceeding diligently, the
assigned judge shall order it dismissed.”) [emphasis
added].

FN3. Fed.R.Civ.P. 41(b) (providing, in pertinent
part, that “[f]or failure of the plaintiff to
prosecute or to comply with these rules or any
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order of court, a defendant may move for
dismissal of an action or of any claim against the
defendant”).

A. Failure to Prosecute

With regard to the first ground for dismissal (a failure
to prosecute the action), it is within the trial judge's sound
discretion to dismiss for want of prosecution.FN4 The
Second Circuit has identified five factors that it considers
when reviewing a district court's order to dismiss an action
for failure to prosecute:

FN4. See Merker v. Rice, 649 F.2d 171, 173 (2d
Cir.1981).

[1] the duration of the plaintiff's failures, [2] whether
plaintiff had received notice that further delays would
result in dismissal, [3] whether the defendant is likely to
be prejudiced by further delay, [4] whether the district
judge has taken care to strike the balance between
alleviating court calendar congestion and protecting a
party's right to due process and a fair chance to be heard
and [5] whether the judge has adequately assessed the
efficacy of lesser sanctions.FN5

FN5. See Shannon v. GE Co., 186 F.3d 186, 193
(2d Cir.1999) (affirming Rule 41[b] dismissal of
plaintiff's claims by U.S. District Court for
Northern District of New York based on
plaintiff's failure to prosecute the action) [citation
and internal quotation marks omitted].

*3 As a general rule, no single one of these five
factors is dispositive. FN6 However, I note that, with regard
to the first factor, Rule 41.2 of the Local Rules of Practice
for this Court provides that a “plaintiff's failure to take
action for four (4) months shall be presumptive evidence
of lack of prosecution.” N.D.N.Y. L.R. 41.2(a). In
addition, I note that a party's failure to keep the Clerk's
Office apprised of his or her current address may also
constitute grounds for dismissal under Rule 41(b) of the
Federal Rules of Civil Procedure.FN7

FN6. See Nita v. Conn. Dep't of Env. Protection,
16 F.3d 482 (2d Cir.1994).

FN7. See, e.g., Robinson v. Middaugh,
95-CV-0836, 1997 U.S. Dist. LEXIS 13929, at
*2-3, 1997 WL 567961 (N.D.N.Y. Sept. 11,
1997) (Pooler, J.) (dismissing action under
Fed.R.Civ.P. 41[b] where plaintiff failed to
inform the Clerk of his change of address despite
having been previously ordered by Court to keep
the Clerk advised of such a change); see also
N.D.N.Y. L.R. 41.2(b) (“Failure to notify the
Court of a change of address in accordance with
[Local Rule] 10.1(b) may result in the dismissal
of any pending action.”).

Here, I find that, under the circumstances, the
above-described factors weigh in favor of dismissal. The
duration of Plaintiff's failure is some six-and-a-half
months, i.e., since April 22, 2007, the date of the last
document that Plaintiff attempted to file with the Court
(Dkt. No. 85). Plaintiff received adequate notice (e.g.,
through the Court's above-referenced Order of April 15,
2004, and Defendants' motion to dismiss) that his failure
to litigate this action (e.g., through providing a current
address) would result in dismissal. Defendants are likely
to be prejudiced by further delays in this proceeding, since
they have been waiting to take Plaintiff's deposition since
May 4, 2007. (Dkt. No. 84.) I find that the need to
alleviate congestion on the Court's docket outweighs
Plaintiff's right to receive a further chance to be heard in
this action.FN8 Finally, I have considered all less-drastic
sanctions and rejected them, largely because they would
be futile under the circumstances (e.g., an Order warning
or chastising Plaintiff may very well not reach him, due to
his failure to provide a current address).

FN8. It is cases like this one that delay the
resolution of other cases, and that contribute to
the Second Circuit's dubious distinction as
having (among the twelve circuits, including the
D.C. Circuit) the longest median time to
disposition for prisoner civil rights cases,
between 2000 and 2005 (9.8 months, as
compared to a national average of 5.7 months).
Simply stated, I am unable to afford Plaintiff
with further special solicitude without
impermissibly burdening the Court and unfairly
tipping the scales of justice against Defendant.
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B. Failure to Comply with Order of Court

With regard to the second ground for dismissal (a
failure to comply with an Order of the Court), the legal
standard governing such a dismissal is very similar to the
legal standard governing a dismissal for failure to
prosecute. “Dismissal ... for failure to comply with an
order of the court is a matter committed to the discretion
of the district court.” FN9 The correctness of a dismissal for
failure to comply with an order of the court is determined
in light of five factors:

FN9. Alvarez v. Simmons Market Research
Bureau, Inc., 839 F.2d 930, 932 (2d Cir.1988)
[citations omitted].

(1) the duration of the plaintiff's failure to comply with
the court order, (2) whether plaintiff was on notice that
failure to comply would result in dismissal, (3) whether
the defendants are likely to be prejudiced by further
delay in the proceedings, (4) a balancing of the court's
interest in managing its docket with the plaintiff's
interest in receiving a fair chance to be heard, and (5)
whether the judge has adequately considered a sanction
less drastic than dismissal.FN10

FN10. Lucas v. Miles, 84 F.3d 532, 535 (2d
Cir.1996) [citations omitted].

Here, I find that, under the circumstances, the
above-described factors weigh in favor of dismissal for the
same reasons as described above in Part II.A. of this
Report-Recommendation. I note that the Order that
Plaintiff has violated is the Court's Order of April 15,
2004, wherein the Court ordered Plaintiff, inter alia, to
keep the Clerk's Office apprised of his current address.
(Dkt. No. 5, at 4.) Specifically, the Court advised plaintiff
that “[p]laintiff is also required to promptly notify the
Clerk's Office and all parties or their counsel of any
change in plaintiff's address; his failure to do same will
result in the dismissal of this action.” (Id.) I note also
that, on numerous previous occasions in this action,
Plaintiff violated this Order, resulting in delays in the
action. (See Dkt. Nos. 47, 48, 49, 50, 54, 59, 72, 78, 79 &
Dkt. Entry for 12/15/06 [indicating that mail from the
Court to Plaintiff was returned as undeliverable].)

*4 As a result, I recommend that, should the Court
decide to deny Defendants' motion to dismiss, the Court
exercise its authority to dismiss Plaintiff's Amended
Complaint sua sponte for failure to prosecute and/or
failure to comply with an Order of the Court.

ACCORDINGLY, for the reasons stated above, it is

RECOMMENDED that Defendants' motion to
dismiss (Dkt. No. 86) be GRANTED%; and it is further

RECOMMENDED that, in the alternative, the Court
exercise its inherent authority to SUA SPONTE DISMISS
Plaintiff's Amended Complaint for failure to prosecute
and/or failure to comply with an Order of the Court.

Pursuant to 28 U.S.C. § 636(b)(1), the parties have
ten (10) days within which to file written objections to the
foregoing report. Such objections shall be filed with the
Clerk of the Court. FAILURE TO OBJECT TO THIS
REPORT WITHIN TEN (10) DAYS WILL
PRECLUDE APPELLATE REVIEW. Roldan v.
Racette, 984 F.2d 85, 89 (2d Cir.1993) (citing Small v.
Sec'y of Health and Human Servs., 892 F.2d 15 [2d
Cir.1989] ); 28 U.S.C. § 636(b)(1); Fed.R.Civ.P. 72, 6(a),
6(e)..

N.D.N.Y.,2007.

Rodriguez v. Goord
Not Reported in F.Supp.2d, 2007 WL 4246443
(N.D.N.Y.)
END OF DOCUMENT
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United States District Court, N.D. New York.

Lisa ELGAMIL, Plaintiff,

v.

SYRACUSE UNIVERSITY, Defendant.

No. 99-CV-611 NPMGLS.

Aug. 22, 2000.

Joch & Kirby, Ithaca, New York, for Plaintiff, Joseph

Joch, of counsel.

Bond, Schoeneck & King, LLP, Syracuse, New York, for

Defendant, John Gaal, Paul Limmiatis, of counsel.

MEMORANDUM-DECISION AND ORDER

MCCURN, Senior J.

INTRODUCTION

*1 Plaintiff brings suit against defendant Syracuse

University (“University”) pursuant to 20 U.S.C. §

1681etseq. (“Title IX”) claiming hostile educational

environment, and retaliation for complaints of same.

Presently before the court is the University's motion for

summary judgment. Plaintiff opposes the motion.

LOCAL RULES PRACTICE

The facts of this case, which the court recites below, are

affected by plaintiff's failure to file a Statement of Material

Facts which complies with the clear mandate of Local

Rule 7.1(a)(3) of the Northern District of New York. This

Rule requires a motion for summary judgment to contain

a Statement of Material Facts with specific citations to the

record where those facts are established. A similar

obligation is imposed upon the non-movant who

shall file a response to the [movant's] Statement of

Material Facts. The non-movant's response shall mirror the

movant's Statement of Material Facts by admitting and/or

denying each of the movant's assertions in matching

numbered paragraphs. Each denial shall set forth a specific

citation to the record where the factual issue arises.... Any

facts set forth in the [movant's] Statement of material

Facts shall be deemed admitted unless specifically

controverted by the opposing party.

L.R. 7.1(a)(3) (emphasis in original).

In moving for summary judgment, the University filed an

eleven page, twenty-nine paragraph Statement of Material

Facts, replete with citations to the record in every

paragraph. Plaintiff, in opposition, filed a two page, nine

paragraph statement appended to her memorandum of law

which failed to admit or deny the specific assertions set

forth by defendant, and which failed to contain a single

citation to the record. Plaintiff has thus failed to comply

with Rule 7.1(a)(3).

As recently noted in another decision, “[t]he Local Rules

are not suggestions, but impose procedural requirements

upon parties litigating in this District.”   Osier v. Broome

County, 47 F.Supp.2d 311, 317 (N.D.N.Y.1999). As a

consequence, courts in this district have not hesitated to

enforce Rule 7.1(a)(3) and its predecessor, Rule 7.1(f) FN1

by deeming the facts asserted in a movant's proper

Statement of Material Facts as admitted, when, as here, the

opposing party has failed to comply with the Rule.

See,e.g.,Phipps v. New York State Dep't of Labor, 53

F.Supp.2d 551, 556-57 (N.D.N.Y.1999); DeMar v.

C a r-F resh n er  C o rp . ,  49  F .Supp .2d  84 , 86

(N.D.N.Y.1999); Osier, 47 F. Supp .2d at 317;Nicholson

v. Doe, 185 F.R.D. 134, 135 (N.D.N.Y.1999); TSI Energy,
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Inc. v. Stewart and Stevenson Operations, Inc.,  1998 WL

903629, at 1 n. 1 (N.D. * N.Y.1998); Costello v.. Norton,

1998 WL 743710, at 1 n. 2 (N.D.N.Y.1998); * Squair v.

O'Brien & Gere Engineers, Inc., 1998 WL 566773, at 1*

n. 2 (N.D.N.Y.1998). As in the cases just cited, this court

deems as admitted all of the facts asserted in defendant's

Statement of Material Facts. The court next recites these

undisputed facts.

FN1. Amended January 1, 1999.

BACKGROUND

*2 Plaintiff became a doctoral student in the University's

Child and Family Studies (“CFS”) department in the

Spring of 1995. Successful completion of the doctoral

program required a student to (1) complete 60 credit hours

of course work; (2) pass written comprehensive

examinations (“comp.exams”) in the areas of research

methods, child development, family theory and a specialty

area; (3) after passing all four comp. exams, orally defend

the written answers to those exams; (4) then select a

dissertation topic and have the proposal for the topic

approved; and (5) finally write and orally defend the

dissertation. Plaintiff failed to progress beyond the first

step.

Each student is assigned an advisor, though it is not

uncommon for students to change advisors during the

course of their studies, for a myriad of reasons. The

advisor's role is to guide the student in regard to course

selection and academic progress. A tenured member of the

CFS department, Dr. Jaipaul Roopnarine, was assigned as

plaintiff's advisor.

As a student's comp. exams near, he or she selects an

examination committee, usually consisting of three faculty

members, including the student's advisor. This committee

writes the questions which comprise the student's comp.

exams, and provides the student with guidance and

assistance in preparing for the exams. Each member of the

committee writes one exam; one member writes two. Two

evaluators grade each exam; ordinarily the faculty member

who wrote the question, and one other faculty member

selected by the coordinator of exams.

Roopnarine, in addition to his teaching and advising

duties, was the coordinator of exams for the entire CFS

department. In this capacity, he was generally responsible

for selecting the evaluators who would grade each

student's comp. exam, distributing the student's answer to

the evaluators for grading, collecting the evaluations, and

compiling the evaluation results.

The evaluators graded an exam in one of three ways:

“pass,” “marginal” or “fail.” A student who received a

pass from each of the two graders passed that exam. A

student who received two fails from the graders failed the

exam. A pass and a marginal grade allowed the student to

pass. A marginal and a fail grade resulted in a failure. Two

marginal evaluations may result in a committee having to

decide whether the student would be given a passing

grade. In cases where a student was given both a pass and

a fail, a third evaluator served as the tie breaker.

These evaluators read and graded the exam questions

independently of each other, and no indication of the

student's identity was provided on the answer. FN2 The

coordinator, Roopnarine, had no discretion in compiling

these grades-he simply applied the pass or fail formula

described above in announcing whether a student passed

or failed the comp. exams. Only after a student passed all

four written exam questions would he or she be permitted

to move to the oral defense of those answers.

FN2. Of course, as mentioned, because one of

the evaluators may have written the question, and

the question may have been specific to just that

one student, one of the two or three evaluators

may have known the student's identity regardless

of the anonymity of the examination answer.

*3 Plaintiff completed her required course work and took

the comp. exams in October of 1996. Plaintiff passed two

of the exams, family theory and specialty, but failed two,

child development and research methods. On each of the

exams she failed, she had one marginal grade, and one

failing grade. Roopnarine, as a member of her committee,
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authored and graded two of her exams. She passed one of

them, specialty, and failed the other, research methods.

Roopnarine, incidently, gave her a pass on specialty, and

a marginal on research methods. Thus it was another

professor who gave her a failing grade on research

methods, resulting in her failure of the exam. As to the

other failed exam, child development, it is undisputed that

Roopnarine neither wrote the question, nor graded the

answer.

Pursuant to the University's procedures, she retook the two

exams she failed in January of 1997. Despite being given

the same questions, she only passed one, child

development. She again failed research methods by getting

marginal and fail grades from her evaluators. This time,

Roopnarine was not one of the evaluators for either of her

exam questions.

After this second unsuccessful attempt at passing research

methods, plaintiff complained to the chair of the CFS

department, Dr. Norma Burgess. She did not think that she

had been properly prepared for her exam, and complained

that she could no longer work with Roopnarine because he

yelled at her, was rude to her, and was otherwise not

responsive or helpful. She wanted a new advisor. Plaintiff

gave no indication, however, that she was being sexually

harassed by Roopnarine.

Though plaintiff never offered any additional explanation

for her demands of a new advisor, Burgess eventually

agreed to change her advisor, due to plaintiff's insistence.

In March of 1997, Burgess and Roopnarine spoke, and

Roopnarine understood that he would no longer be

advising plaintiff. After that time period, plaintiff and

Roopnarine had no further contact. By June of that year,

she had been assigned a new advisor, Dr. Mellisa

Clawson.

Plaintiff then met with Clawson to prepare to take her

research methods exam for the third time. Despite

Clawson's repeated efforts to work with plaintiff, she

sought only minimal assistance; this was disturbing to

Clawson, given plaintiff's past failures of the research

methods exam. Eventually, Clawson was assigned to write

plaintiff's third research methods exam.

The first time plaintiff made any mention of sexual

harassment was in August of 1997, soon before plaintiff

made her third attempt at passing research methods. She

complained to Susan Crockett, Dean of the University's

College of Human Development, the parent organization

of the CFS department. Even then, however, plaintiff

merely repeated the claims that Roopnarine yelled at her,

was rude to her, and was not responsive or helpful. By this

time Roopnarine had no contact with plaintiff in any event.

The purpose of plaintiff's complaint was to make sure that

Roopnarine would not be involved in her upcoming

examination as exam coordinator. Due to plaintiff's

complaints, Roopnarine was removed from all

involvement with plaintiff's third research methods

examination. As chair of the department, Burgess took

over the responsibility for serving as plaintiff's exam

coordinator. Thus, Burgess, not Roopnarine, was

responsible for receiving plaintiff's answer, selecting the

evaluators, and compiling the grades of these evaluators;
FN3 as mentioned, Clawson, not Roopnarine, authored the

exam question.

FN3. Plaintiff appears to allege in her deposition

and memorandum of law that Roopnarine

remained the exam coordinator for her third and

final exam. See Pl.'s Dep. at 278; Pl.'s Mem. of

Law at 9. The overwhelming and undisputed

evidence in the record establishes that

Roopnarine was not, in fact, the coordinator of

this exam. Indeed, as discussed above, the

University submitted a Statement of Material

Facts which specifically asserted in paragraph 18

that Roopnarine was removed from all

involvement in plaintiff's exam, including the

role of exam coordinator. See Def.'s Statement of

Material Facts at ¶ 18 (and citations to the record

therein). Aside from the fact that this assertion is

deemed admitted for plaintiff's failure to

controvert it, plaintiff cannot maintain, without

any evidence, that Roopnarine was indeed her

exam coordinator. Without more than broad,

conclusory allegations of same, no genuine issue

of material fact exists on this question.

*4 Plaintiff took the third research methods examination
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in September of 1997. Clawson and another professor, Dr.

Kawamoto, were her evaluators. Clawson gave her a

failing grade; Kawamoto indicated that there were “some

key areas of concern,” but not enough for him to deny her

passage. As a result of receiving one passing and one

failing grade, plaintiff's research methods exam was

submitted to a third evaluator to act as a tie breaker. Dr.

Dean Busby, whose expertise was research, was chosen

for this task. Busby gave plaintiff a failing grade, and

began his written evaluation by stating that

[t]his is one of the most poorly organized and written

exams I have ever read. I cannot in good conscience vote

any other way than a fail. I tried to get it to a marginal but

could not find even one section that I would pass.

Busby Aff. Ex. B.

The undisputed evidence shows that Clawson, Kawamoto

and Busby each evaluated plaintiff's exam answer

independently, without input from either Roopnarine or

anyone else. Kawamoto and Busby did not know whose

exam they were evaluating. FN4 Importantly, it is also

undisputed that none of the three evaluators knew of

plaintiff's claims of sexual harassment.

FN4. Clawson knew it was plaintiff's

examination because she was plaintiff's advisor,

and wrote the examination question.

After receiving the one passing and two failing

evaluations, Burgess notified plaintiff in December of

1997 that she had, yet again, failed the research methods

exam, and offered her two options. Although the

University's policies permitted a student to only take a

comp. exam three times (the original exam, plus two

retakes), the CFS department would allow plaintiff to

retake the exam for a fourth time, provided that she took

a remedial research methods class to strengthen her

abilities. Alternatively, Burgess indicated that the CFS

department would be willing to recommend plaintiff for a

master's degree based on her graduate work. Plaintiff

rejected both offers.

The second time plaintiff used the term sexual harassment

in connection with Roopnarine was six months after she

was notified that she had failed for the third time, in May

of 1998. Through an attorney, she filed a sexual

harassment complaint against Roopnarine with the

University. This written complaint repeated her allegations

that Roopnarine had yelled at her, been rude to her, and

otherwise had not been responsive to her needs. She also,

for the first time, complained of two other acts:

1. that Roopnarine had talked to her about his sex life,

including once telling her that women are attracted to him,

and when he attends conferences, they want to have sex

with him over lunch; and

2. that Roopnarine told her that he had a dream in which

he, plaintiff and plaintiff's husband had all been present.

Prior to the commencement of this action, this was the

only specific information regarding sexual harassment

brought to the attention of University officials.

The University concluded that the alleged conduct, if true,

was inappropriate and unprofessional, but it did not

constitute sexual harassment. Plaintiff then brought this

suit. In her complaint, she essentially alleges two things;

first, that Roopnarine's conduct subjected her to a sexually

hostile educational environment; and second, that as a

result of complaining about Roopnarine's conduct, the

University retaliated against her by preventing her from

finishing her doctorate, mainly, by her failing her on the

third research methods exam.

*5 The University now moves for summary judgment.

Primarily, it argues that the alleged conduct, if true, was

not sufficiently severe and pervasive to state a claim.

Alternatively, it argues that it cannot be held liable for the

conduct in any event, because it had no actual knowledge

of plaintiff's alleged harassment, and was not deliberately

indifferent to same. Finally, it argues that plaintiff is

unable to establish a retaliation claim. These contentions

are addressed below.
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DISCUSSION

The principles that govern summary judgment are well

established. Summary judgment is properly granted only

when “there is no genuine issue as to any material fact and

... the moving party is entitled to a judgment as a matter of

law.” Fed.R.Civ.P. 56(c). When considering a motion for

summary judgment, the court must draw all factual

inferences and resolve all ambiguities in favor of the

nonmoving party. SeeTorres v. Pisano, 116 F.3d 625, 630

(2d Cir.1997). As the Circuit has recently emphasized in

the discrimination context, “summary judgment may not

be granted simply because the court believes that the

plaintiff will be unable to meet his or her burden of

persuasion at trial.” Danzer v. Norden Sys., Inc., 151 F.3d

50, 54 (2d Cir.1998). Rather, there must be either an

absence of evidence that supports plaintiff's position,

seeNorton v. Sam's Club, 145 F.3d 114, 117-20 (2d Cir.),

cert. denied,525 U.S. 1001 (1998), “or the evidence must

be so overwhelmingly tilted in one direction that any

contrary finding would constitute clear error.”   Danzer,

151 F.3d at 54. Yet, as the Circuit has also admonished,

“purely conclusory allegations of discrimination, absent

any concrete particulars,” are insufficient to defeat a

motion for summary judgment. Meiri v. Dacon, 759 F.2d

989, 998 (2d Cir.1985). With these principles in mind, the

court turns to defendant's motion.

I. Hostile Environment

Title IX provides, with certain exceptions not relevant

here, that

[n]o person in the United States shall, on the basis of sex,

be excluded from participation in, be denied the benefits

of, or be subjected to discrimination under any education

program or activity receiving Federal financial assistance.

20 U.S.C. § 1681(a).

Recently, the Supreme Court reiterated that Title IX is

enforceable through an implied private right of action, and

that monetary damages are available in such an action.

SeeGebser v. Lago Vista Indep. Sch. Dist., 524 U.S. 274,

, 118 S.Ct. 1989, 1994 (1998) (citing Cannon v.

University of Chicago, 441 U .S. 677 (1979) and Franklin

v. Gwinnett County Pub. Sch., 503 U.S. 60 (1992)).

A. Severe or Pervasive

Provided that a plaintiff student can meet the requirements

to hold the school itself liable for the sexual harassment,FN5

claims of hostile educational environment are generally

examined using the case law developed for hostile work

environment under Title VII. SeeDavis, 119 S.Ct. at 1675

(citing Meritor Sav. Bank, FSB v. Vinson, 477 U.S. 57, 67

(1986), a Title VII case). AccordKracunas v. Iona

College, 119 F.3d 80, 87 (2d Cir.1997); Murray v. New

York Univ. College of Dentistry, 57 F.3d 243, 249 (2d

Cir.1995), both abrogated on other grounds by Gebser,

118 S.Ct. at 1999.

FN5. In Gebser, 118 S.Ct. at 1999, and Davis v.

Monroe County Bd. of Educ., 526 U.S. 629, ,

119 S.Ct. 1661, 1671 (1999), the Supreme Court

explicitly departed from the respondeat superior

principles which ordinarily govern Title VII

actions for purposes of Title IX; in a Title IX

case it is now clear that a school will not be

liable for the conduct of its teachers unless it

knew of the conduct and was deliberately

indifferent to the discrimination. Defendant

properly argues that even if plaintiff was

subjected to a hostile environment, she cannot

show the University's knowledge and deliberate

indifference. This argument will be discussed

below.

It bears noting that courts examining sexual

harassment claims sometimes decide first

whether the alleged conduct rises to a level of

actionable harassment, before deciding

whether this harassment can be attributed to

the defendant employer or school, as this court

does here. See,e.g.,Distasio v. Perkin Elmer

Corp., 157 F.3d 55 (2d Cir.1998). Sometimes,

however, courts first examine whether the

defendant can be held liable for the conduct,
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and only then consider whether this conduct is

actionable. See,e.g.,Quinn v. Green Tree

Credit Corp., 159 F.3d 759, 767 n. 8 (2d

Cir.1998). As noted in Quinn, the Circuit has

not instructed that the sequence occur in either

particular order. Seeid.

*6 In Harris v. Forklift Sys., Inc., 510 U.S. 17, 21-22

(1993), the Supreme Court stated that in order to succeed,

a hostile environment claim must allege conduct which is

so “severe or pervasive” as to create an “ ‘objectively’

hostile or abusive work environment,” which the victim

also “subjectively perceive[s] ... to be abusive.”

Richardson v. New York State Dep't of Corr. Servs ., 180

F.3d 426, 436 (alteration in original) (quoting Harris, 510

U.S. at 21-22). From this court's review of the record,

there is no dispute that plaintiff viewed her environment to

be hostile and abusive; hence, the question before the

court is whether the environment was “objectively”

hostile. Seeid. Plaintiff's allegations must be evaluated to

determine whether a reasonable person who is the target of

discrimination would find the educational environment “so

severe, pervasive, and objectively offensive, and that so

undermines and detracts from the victim['s] educational

experience, that [this person is] effectively denied equal

access to an institution's resources and opportunities.”

Davis, 119 S.Ct. at 1675.

Conduct that is “merely offensive” but “not severe or

pervasive enough to create an objectively hostile or

abusive work environment-an environment that a

reasonable person would find hostile or abusive” is

beyond the purview of the law. Harris, 510 U.S. at 21.

Thus, it is now clear that neither “the sporadic use of

abusive language, gender-related jokes, and occasional

testing,” nor “intersexual flirtation,” accompanied by

conduct “merely tinged with offensive connotations” will

create an actionable environment. Faragher v. City of

Boca Raton, 524 U.S. 775, 787 (1998). Moreover, a

plaintiff alleging sexual harassment must show the

hostility was based on membership in a protected class.

SeeOncale v. Sundowner Offshore Servs., Inc.,  523 U.S.

75, 77 (1998). Thus, to succeed on a claim of sexual

harassment, a plaintiff “must always prove that the

conduct at issue was not merely tinged with offensive

sexual connotations, but actually constituted

discrimina[tion] ... because of ... sex.” Id. at 81 (alteration

and ellipses in original).

The Supreme Court has established a non-exclusive list of

factors relevant to determining whether a given workplace

is permeated with discrimination so severe or pervasive as

to support a Title VII claim. SeeHarris, 510 U.S. at 23.

These include the frequency of the discriminatory conduct,

its severity, whether the conduct was physically

threatening or humiliating, whether the conduct

unreasonably interfered with plaintiff's work, and what

psychological harm, if any, resulted from the conduct.

Seeid.;Richardson, 180 F.3d at 437.

Although conduct can meet this standard by being either

“frequent” or “severe,” Osier, 47 F.Supp.2d at 323,

“isolated remarks or occasional episodes of harassment

will not merit relief [ ]; in order to be actionable, the

incidents of harassment must occur in concert or with a

regularity that can reasonably be termed pervasive.” '

Quinn, 159 F.3d at 767 (quoting Tomka v. Seiler Corp.,

66 F.3d 1295, 1305 n. 5 (2d Cir.1995)). Single or episodic

events will only meet the standard if they are sufficiently

threatening or repulsive, such as a sexual assault, in that

these extreme single incidents “may alter the plaintiff's

conditions of employment without repetition.”

Id.AccordKotcher v. Rosa and Sullivan Appliance Ctr.,

Inc., 957 F.2d 59, 62 (2d Cir.1992) (“[t]he incidents must

be repeated and continuous; isolated acts or occasional

episodes will not merit relief.”).

*7 The University quite properly argues that the conduct

plaintiff alleges is not severe and pervasive. As discussed

above, she claims that she was subjected to behavior by

Roopnarine that consisted primarily of his yelling at her,

being rude to her, and not responding to her requests as

she felt he should. This behavior is insufficient to state a

hostile environment claim, despite the fact that it may have

been unpleasant. See,e.g.,Gutierrez v. Henoch, 998

F.Supp. 329, 335 (S.D.N.Y.1998) (disputes relating to

job-related disagreements or personality conflicts, without

more, do not create sexual harassment liability);

Christoforou v. Ryder Truck Rental, Inc., 668 F.Supp.

294, 303 (S.D.N.Y.1987) (“there is a crucial difference

between personality conflict ... which is unpleasant but

legal ... [and sexual harassment] ... which is despicable

and illegal.”). Moreover, the court notes that plaintiff has
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failed to show that this alleged behavior towards her was

sexually related-an especially important failing

considering plaintiff's own testimony that Roopnarine

treated some males in much of the same manner. See,e.g.,

Pl.'s Dep. at 298 (“He said that Dr. Roopnarine screamed

at him in a meeting”). As conduct that is “equally harsh”

to both sexes does not create a hostile environment,

Brennan v. Metropolitan Opera Ass'n, Inc., 192 F.3d 310,

318 (2d Cir.1999), this conduct, while demeaning and

inappropriate, is not sufficiently gender-based to support

liability. SeeOsier, 47 F.Supp.2d at 324.

The more detailed allegations brought forth for the first

time in May of 1998 are equally unavailing. These

allegations are merely of two specific, isolated comments.

As described above, Roopnarine told plaintiff of his sexual

interaction(s) with other women, and made a single,

non-sexual comment about a dream in which plaintiff,

plaintiff's husband, and Roopnarine were all present.

Accepting as true these allegations, the court concludes

that plaintiff has not come forward with evidence

sufficient to support a finding that she was subject to

abuse of sufficient severity or pervasiveness that she was

“effectively denied equal access to an institution's

resources and opportunities.” Davis, 119 S.Ct. at 1675.

Quinn, a recent Second Circuit hostile work environment

case, illustrates the court's conclusion well. There, plaintiff

complained of conduct directed towards her including

sexual touching and comments. She was told by her

supervisor that she had been voted the “sleekest ass” in the

office and the supervisor deliberately touched her breasts

with some papers he was holding. 159 F.3d at 768. In the

Circuit's view, these acts were neither severe nor pervasive

enough to state a claim for hostile environment. Seeid. In

the case at bar, plaintiff's allegations are no more severe

than the conduct alleged in Quinn, nor, for that matter, did

they occur more often. Thus, without more, plaintiff's

claims fail as well.

*8 Yet, plaintiff is unable to specify any other acts which

might constitute sexual harassment. When pressured to do

so, plaintiff maintained only that she “knew” what

Roopnarine wanted “every time [she] spoke to him” and

that she could not “explain it other than that's the feeling

[she] had.” Pl.'s Dep. at 283-85, 287, 292. As defendant

properly points out, these very types of suspicions and

allegations of repeated, but unarticulated conduct have

been shown to be insufficient to defeat summary

judgment. SeeMeiri, 759 F.2d at 998 (plaintiff's

allegations that employer “ ‘conspired to get of [her];’ that

he ‘misconceived [her] work habits because of his

subjective prejudice against [her] Jewishness;’ and that

she ‘heard disparaging remarks about Jews, but, of course,

don't ask me to pinpoint people, times or places.... It's all

around us,” ’ are conclusory and insufficient to satisfy the

demands of Rule 56) (alterations and ellipses in original);

Dayes v. Pace Univ., 2000 WL 307382, at 5*

(S.D.N.Y.2000) (plaintiff's attempts to create an

appearance of pervasiveness by asserting “[t]he conduct to

which I was subjected ... occurred regularly and over

many months,” without more “is conclusory, and is not

otherwise supported in the record [and] therefore afforded

no weight”); Quiros v. Ciba-Geigy Corp., 7 F.Supp.2d

380, 385 (S.D.N.Y.1998) (plaintiff's allegations of hostile

work environment without more than conclusory

statements of alleged discrimination insufficient to defeat

summary judgment); Eng v. Beth Israel Med. Ctr., 1995

U.S. Dist. Lexis 11155, at 6 n. 1 (S.D.N.Y.1995)*

(plaintiff's “gut feeling” that he was victim of

discrimination was no more than conclusory, and unable

to defeat summary judgment). As plaintiff comes forward

with no proper showing of either severe or pervasive

conduct, her hostile environment claim necessarily fails.

B. Actual Knowledge / Deliberate Indifference

Even if plaintiff's allegations were sufficiently severe or

pervasive, her hostile environment claim would still fail.

As previously discussed, seesupra note 5, the Supreme

Court recently departed from the framework used to hold

defendants liable for actionable conduct under Title VII.

SeeDavis, 119 S.Ct. at 1671;Gebser, 118 S.Ct. at 1999.

Pursuant to these new decisions, it is now clear that in

order to hold an educational institution liable for a hostile

educational environment under Title IX, it must be shown

that “an official who at minimum has authority to address

the alleged discrimination and to institute corrective

measures on the [plaintiff's] behalf has actual knowledge

of [the] discrimination [.]” Gebser, 118 S.Ct. at 1999

(emphasis supplied). What's more, the bar is even higher:

after learning of the harassment, in order for the school to

be liable, its response must then “amount to deliberate
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indifference to discrimination[,]” or, “in other words, [ ]

an official decision by the [school] not to remedy the

violation.”Id. (Emphasis supplied). AccordDavis, 119

S.Ct. at 1671 (“we concluded that the [school] could be

liable for damages only where the [school] itself

intentionally acted in clear violation of Title IX by

remaining deliberately indifferent to  acts of

teacher-student harassment of which it had actual

knowledge.”). This requires plaintiff to show that the

school's “own deliberate indifference effectively

‘cause[d]’ the discrimination.” Id. (alteration in original)

(quoting Gebser, 118 S.Ct. at 1999). The circuits that have

taken the question up have interpreted this to mean that

there must be evidence that actionable harassment

continued to occur after the appropriate school official

gained actual knowledge of the harassment. SeeReese v.

Jefferson Sch. Dist.,  208 F.3d 736, 740 (9th Cir.2000);

Soper v. Hoben, 195 F.3d 845, 855 (6th Cir.1999);

Murreel v. School Dist. No. 1, Denver Colo., 186 F.3d

1238, 1246 (10th Cir.1999); Wills v. Brown Univ., 184

F.3d 20, 26-27 (1st Cir.1999). There is no serious

contention that plaintiff can satisfy this requirement.

*9 By the time plaintiff complained to Dean Crockett of

sexual harassment in August of 1997, it is uncontested that

her alleged harasser had no contact with her. Nor, for that

matter, did he ultimately have any involvement in the third

retake of her exam. She had a new advisor, exam

committee and exam coordinator. Quite simply, by that

point, Roopnarine had no involvement with her

educational experience at all.FN6 This undisputed fact is

fatal to plaintiff's claim. As discussed above, the Supreme

Court now requires some harm to have befallen plaintiff

after the school learned of the harassment. As there have

been no credible allegations of subsequent harassment, no

liability can be attributed to the University.FN7SeeReese,

208 F.3d at 740 (“There is no evidence that any

harassment occurred after the school district learned of the

plaintiffs' allegations. Thus, under Davis, the school

district cannot be deemed to have ‘subjected’ the plaintiffs

to the harassment.”).

FN6. Of course, plaintiff contends that the

University had notice of the harassment prior to

this time, through her complaints to Burgess that

she no longer could work with Roopnarine,

because he yelled at her, was rude to her, and

refused to assist her with various requests. But it

is undisputed that she never mentioned sexual

harassment, and provided no details that might

suggest sexual harassment. Indeed, as pointed

out by defendant, plaintiff herself admits that she

did not consider the conduct sexual harassment

until another person later told her that it might

be, in June of 1997. See Pl.'s Dep. at 258-59,

340. As a result, plaintiff can not seriously

contend that the University was on notice of the

alleged harassment before August of 1997.

FN7. As mentioned previously, seesupra note 3,

plaintiff maintains without any evidentiary

support that Roopnarine played a role in her third

exam. This allegation is purely conclusory,

especially in light of the record evidence the

University puts forward which demonstrates that

he was not, in fact, involved in the examination.

As plaintiff's allegations of harassment are not severe or

pervasive enough to state a claim, and in any event, this

conduct can not be attributed to the University, her hostile

environment claim is dismissed.

II. Retaliation

Plaintiff's retaliation claim must be dismissed as well. She

cannot establish an actionable retaliation claim because

there is no evidence that she was given failing grades due

to complaints about Roopnarine. SeeMurray, 57 F.3d at

251 (retaliation claim requires evidence of causation

between the adverse action, and plaintiff's complaints of

discrimination). The retaliation claim appears to be based

exclusively on plaintiff's speculative and conclusory

allegation that Roopnarine was involved in or influenced

the grading of her third research methods exam.FN8 In any

event, the adverse action which plaintiff claims to be

retaliation must be limited to her failing grade on the third

research methods exam, since plaintiff made no

complaints of sexual harassment until August of 1997,

long after plaintiff failed her second examination.

SeeMurray,  57 F.3d at 251 (retaliation claim requires

proof that defendant had knowledge of plaintiff's protected

activity at the time of the adverse reaction); Weaver v.
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Ohio State Univ., 71 F.Supp.2d 789, 793-94 (S.D.Ohio)

(“[c]omplaints concerning unfair treatment in general

which do not specifically address discrimination are

insufficient to constitute protected activity”), aff'd,194

F.3d 1315 (6th Cir.1999).

FN8. As properly noted by defendant, see Def.

Mem. of Law at 28 n. 14, plaintiff's complaint

alleges that a number of individuals retaliated

against her, but in her deposition she essentially

conceded that she has no basis for making a

claim against anyone other than Roopnarine and

those who graded her third exam. See Pl.'s Dep.

at 347-53.

The undisputed evidence establishes that Roopnarine had

no role in the selection of who would grade plaintiff's

exam. Nor, for that matter, did he grade the exam; this was

done by three other professors. Each of these professors

has averred that they graded the exam without any input or

influence from Roopnarine. More importantly, it is

undisputed that none of the three had any knowledge that

a sexual harassment complaint had been asserted by

plaintiff against Roopnarine, not surprising since two of

the three did not even know whose exam they were

grading. Plaintiff's inability to show that her failure was

causally related in any way to her complaint of harassment

is fatal to her retaliation claim.FN9

FN9. Plaintiff's claim also fails to the extent that

the school's refusal to let her take the research

methods exam for a fourth time was the

retaliatory act she relies upon. It is undisputed

that the University's policies for CFS department

students only allow a comp. exam to be given

three times. See Gaal Aff. Ex. 53. Plaintiff

cannot claim that the University's refusal to

depart from its own policies was retaliation

without some concrete showing that its refusal to

do so was out of the ordinary, i.e., that it had

allowed other students to take the exam a fourth

time without a remedial course, when these other

students had not engaged in some protected

activity. SeeMurray, 57 F.3d at 251 (there is “no

allegation either that NYU selectively enforced

its academic standards, or that the decision in

[plaintiff's] case was inconsistent with these

standards.”).

CONCLUSION

*10 For the aforementioned reasons, Syracuse University's

motion for summary judgment is GRANTED; plaintiff's

claims of hostile environment and retaliation are

DISMISSED.

IT IS SO ORDERED.

N.D.N.Y.,2000.

Elgamil v. Syracuse University

Not Reported in F.Supp.2d, 2000 WL 1264122

(N.D.N.Y.)

END OF DOCUMENT
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United States District Court, N.D. New York.

Anthony ROBINSON, Plaintiff,

v.

Jane DELGADO, Hearing Officer and Lieutenant; and

Donald Selsky, Director of Inmate Special Housing

Program, Defendants.

No. 96-CV-169 (RSP/DNH).

May 22, 1998.

Anthony Robinson, Veterans Shelter, Brooklyn, for

Plaintiff, Pro Se.

Hon. Dennis C. Vacco, Attorney General of the State of

New York, Attorney for Defendants, Albany, Ellen Lacy

Messina, Esq., Assistant Attorney General, of Counsel.

ORDER

POOLER, D.J.

*1 Anthony Robinson, a former inmate incarcerated

by the New York State Department of Corrections

(“DOCS”), sued two DOCS employees, alleging that they

violated his right to due process in the course of a

disciplinary proceeding and subsequent appeal. On

September 9, 1997, defendants moved for summary

judgment. Defendants argued that plaintiff failed to

demonstrate that the fifty days of keeplock confinement

that he received as a result of the hearing deprived him of

a liberty interest within the meaning of the Due Process

Clause. Plaintiff did not oppose the summary judgment

motion, and Magistrate Judge David N. Hurd

recommended that I grant it in a report-recommendation

filed April 16, 1998. Plaintiff did not file objections.

Because plaintiff did not file objections, I “need only

satisfy [myself] that there is no clear error on the face of

the record in order to accept the recommendation.”

Fed.R.Civ.P. 72(b) advisory committee's note. After

reviewing the record, I conclude that there is no clear error

on the face of the record. After being warned by

defendants' motion that he must offer proof in admissible

form that his disciplinary confinement imposed an

“atypical and significant hardship on the inmate in relation

to the ordinary incidents of prison life,” Robinson failed

to offer any such proof. Sandin v. Conner, 515 U.S. 472,

115 S.Ct. 2293, 2300, 132 L.Ed.2d 418 (1995) .

Consequently, he cannot maintain a due process challenge.

Id. Therefore, it is

ORDERED that the report-recommendation is

approved; and it is further

ORDERED that defendants' motion for summary

judgment is granted and the complaint dismissed; and it is

further

ORDERED that the Clerk of the Court serve a copy
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of this order on the parties by ordinary mail.

HURD, Magistrate J.

REPORT-RECOMMENDATION

The above civil rights action has been referred to the

undersigned for Report and Recommendation by the

Honorable Rosemary S. Pooler, pursuant to the local rules

of the Northern District of New York. The plaintiff

commenced the above action pursuant to 42 U.S.C. § 1983

claiming that the defendants violated his Fifth, Eighth, and

Fourteenth Amendment rights under the United States

Constitution. The plaintiff seeks compensatory and

punitive damages.

Presently before the court is defendants' motion for

summary judgment pursuant to Fed R. Civ. P. 56.

However:

When a motion for summary judgment is made and

supported as provided in this rule, an adverse party may

not rest upon the mere allegations or denials of the adverse

party's pleading, but the adverse party's response, by

affidavits or as otherwise provided in this rule, must set

forth specific facts showing that there is a genuine issue

for trial. If the adverse party does not so respond,

summary judgment, if appropriate, shall be entered against

the adverse party.

Fed. R. Civ. P 56(e).

In addition, “[f]ailure to file any papers as required by

this rule shall, unless for good cause shown, be deemed by

the court as consent to the granting or denial of the

motion, as the case may be.” L.R. 7.1(b)(3).

*2 The defendants filed their motion on September 9,

1997. The response to the motion was due on October 23,

1997. It is now five months beyond the date when the

plaintiff's response was due, and he has failed to file any

papers in opposition to defendants' motion.

Therefore, after careful consideration of the notice of

motion, affirmation of Ellen Lacy Messina, Esq., with

exhibits attached, and the memorandum of law; and there

being no opposition to the motion; it is

RECOMMENDED that the motion for summary

judgment be GRANTED and the complaint be dismissed

in its entirety.

Pursuant to 28 U.S.C. § 636(b)(l), the parties have ten

days within which to file written objections to the

foregoing report. Frank v. Johnson, 968 F.2d 298, 300 (2d

Cir.), cert. denied, 506 U.S. 1038, 113 S.Ct. 825, 121

L.Ed.2d 696(1992). Such objections shall be filed with the

Clerk of the Court with a copy to be mailed to the

chambers of the undersigned at 10 Broad Street, Utica,

New York 13501. FAILURE TO OBJECT TO THIS

REPORT WITHIN TEN DAYS WILL PRECLUDE

APPELLATE REVIEW. 28 U.S.C. § 636(b)(l);

Fed.R.Civ.P. 72, 6(a), 6(e); Roldan v. Racette, 984 F.2d

85, 89 (2d Cir.1993); Small v. Secretary of HHS, 892 F.2d

15, 16 (2d Cir.1989); and it is

ORDERED, that the Clerk of the Court serve a copy

of this Order and Report-Recommendation, by regular

mail, upon the parties to this action.
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Robinson v. Delgado

Not Reported in F.Supp., 1998 WL 278264 (N.D.N.Y.)
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United States District Court,

N.D. New York.

Valery LATOUCHE, Plaintiff,

v.

Michael C. TOMPKINS, C.O., Clinton Correctional

Facility; Dean E. Laclair, C.O., Clinton Correctional

Facility; Jeffrey R. Ludwig, C.O ., Clinton Correctional

Facility; Michael B. King, Sgt., Clinton Correctional

Facility; D. Mason, C.O., Clinton Correctional Facility;

B. Malark, C.O., Clinton Correctional Facility; John

Reyell, C.O., Clinton Correctional Facility; Bob

Fitzgerald, R.N., Clinton Correctional Facility; John

Doe, C.O. (C.O. Gallery Officer Company Upper F–6);

John Doe, C.O. (Mess Hall Supervising C.O.),

Defendants.

No. 9:09–CV–308 (NAM/RFT).

March 23, 2011.

Valery LaTouche, Ossining, NY, pro se.

Eric T. Schneiderman, Attorney General for the State of

New York, Krista A. Rock, Esq., Assistant Attorney

General, of Counsel, Albany, NY, for Defendants.

MEMORANDUM–DECISION AND ORDER

NORMAN A. MORDUE, Chief Judge.

INTRODUCTION

*1 In this pro se action under 42 U.S.C. § 1983,

plaintiff, an inmate in the custody of the New York State

Department of Correctional Services (“DOCS”), claims

that defendants violated his Eighth Amendment rights as

a result of a physical altercation. Defendants moved for

summary judgment pursuant to Rule 56 of the Federal

Rules of Civil Procedure (Dkt. No. 46) and plaintiff

opposed the motion. (Dkt. No. 53). The motions were

referred to United States Magistrate Judge Randolph F.

Treece for a Report and Recommendation pursuant to 28

U.S.C. § 636(b)(1)(B) and Local Rule 72.3(c).

Magistrate Judge Treece issued a Report and

Recommendation (Dkt. No. 60) recommending that

defendants' motion be granted in part and denied in part.

Specifically, Magistrate Judge Treece recommended

awarding summary judgment dismissing the following: (1)

plaintiff's claims for monetary relief against all defendants

in their official capacity; (2) plaintiff's claims of medical

indifference against defendant Fitzgerald; and (3)

plaintiff's allegations of verbal harassment by defendant

Mason. Magistrate Judge Treece also recommended

denying defendants' motion for summary judgment on

plaintiff's excessive force claims against defendants

Tompkins, LaClair, Mason, Malark and Reyell and

plaintiff's failure to protect claims against defendants

Ludwig and King.

Defendants filed specific objections to portions of the

Report and Recommendation arguing: (1) that the

Magistrate Judge erred in “overlooking” plaintiff's failure

to comply with Local Rule 7.1(a) (3); (2) that the

Magistrate Judge erred when he failed to apply the

Jeffreys exception as plaintiff's testimony was incredible

as a matter of law; and (3) plaintiff's excessive force

claims against defendant Reyell are subject to dismissal

for lack of personal involvement. (Dkt. No. 61). Plaintiff

does not object to the Report and Recommendation. (Dkt.

No. 62).

In view of defendants' objections, pursuant to 28

U.S.C. § 636(b) (1)(c), this Court conducts a de novo

review of these issues. The Court reviews the remaining

portions of the Report–Recommendation for clear error or

manifest injustice. See Brown v. Peters, 1997 WL 599355,

*2–3 (N.D.N.Y.), af'd without op., 175 F.3d 1007 (2d

Cir.1999); see also Batista v. Walker, 1995 WL 453299,

at *1 (S.D.N.Y.1995) (when a party makes no objection to

a portion of the report-recommendation, the Court reviews

that portion for clear error or manifest injustice). Failure

to object to any portion of a report and recommendation

waives further judicial review of the matters therein. See

Roldan v. Racette, 984 F.2d 85, 89 (2d Cir.1993).

DISCUSSION
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I. Local Rule 7.1(a)(3)

The submissions of pro se litigants are to be liberally

construed. Nealy v. U.S. Surgical Corp., 587 F.Supp.2d

579, 583 (S.D.N.Y.2008). However, a pro se litigant is not

relieved of the duty to meet the requirements necessary to

defeat a motion for summary judgment. Id. (citing

Jorgensen v. Epic/Sony Records, 351 F.3d 46, 50 (2d

Cir.2003)). Where a plaintiff has failed to respond to a

defendant's statement of material facts, the facts as set

forth in defendant's Rule 7.1 statement will be accepted as

true to the extent that (1) those facts are supported by the

evidence in the record, and (2) the non-moving party, if he

is proceeding pro se, has been specifically advised of the

potential consequences of failing to respond to the

movant's motion for summary judgment. Littman v.

Senkowski, 2008 WL 420011, at *2 (N.D.N.Y.2008)

(citing Champion v. Artuz, 76 F.3d 483, 486 (2d

Cir.1996)). FN1

FN1. Local Rule 7.1(a)(3) provides:

Summary Judgment Motions

Any motion for summary judgment shall

contain a Statement of Material Facts. The

Statement of Material Facts shall set forth, in

numbered paragraphs, each material fact about

which the moving party contends there exists

no genuine issue. Each fact listed shall set

forth a specific citation to the record where the

fact is established. The record for purposes of

the Statement of Material Facts includes the

p lead ings ,  d e p o s i t io n s ,  a n sw e rs  to

interrogatories, admissions and affidavits. It

does not, however, include attorney's

affidavits. Failure of the moving party to

submit an accurate and complete Statement of

Material Facts shall result in a denial of the

motion.

The moving party shall also advise pro se

litigants about the consequences of their

failure to respond to a motion for summary

judgment. See also L.R. 56.2.

The opposing party shall file a response to the

Statement of Material Facts. The non-movant's

response shall mirror the movant's Statement

of Material Facts by admitting and/or denying

each of the movant's assertions in matching

numbered paragraphs. Each denial shall set

forth a specific citation to the record where the

factual issue arises. The non-movant's response

may also set forth any additional material facts

that the non-movant contends are in dispute in

separately numbered paragraphs. The Court

shall deem admitted any facts set forth in the

Statement of Material Facts that the opposing

party does not specifically controvert.

Local Rule 7.1(a)(3) (emphasis in original).

*2 The record herein contains few undisputed facts.

Plaintiff and defendants disagree on many of the events

that transpired and provide conflicting accounts of the

circumstances surrounding the incident. In support of the

motion, defendants properly filed a Statement of Material

Facts pursuant to Local Rule 7.1 and notified plaintiff

about the consequences of his failure to respond to the

motion for summary judgment. Plaintiff does not dispute

that he received such notification from defendants.

Plaintiff responded with a handwritten “Statement of

Facts”, without citations to the record, and failed to

specifically admit or deny defendants' factual statements

as required by Local Rule 7.1. However, plaintiff also

annexed a copy of his deposition transcript. In the

deposition, upon questioning from defense counsel,

plaintiff testified as follows:

Q. ... Have you read the complaint?

A. Yes, ma‘am.

Q. So, you are aware of its contents?

A. Yes, ma‘am.

Q. Did anyone help you prepare the complaint?

A. No, ma‘am.

Q. Are there any statements contained in the complaint

that you now wish to change or modify?
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A. I'm not sure.

Q. Well, let me ask you this: So, do you adopt this

document under oath as true to the best of your

knowledge?

A. Yes, ma‘am.

Transcript of Plaintiff's Deposition at 13.

A verified complaint may be treated as an affidavit for

the purposes of a summary judgment motion and may be

considered in determining whether a genuine issue of

material fact exists. Colon v. Coughlin, 58 F.3d 865, 872

(2d Cir.1995) (the plaintiff verified his complaint by

attesting under penalty of perjury that the statements in the

complaint were true to the best of his knowledge). Based

upon the aforementioned colloquy, the Court deems

plaintiff's complaint to be “verified” and as such, will treat

the complaint as an affidavit. See Torres v. Caron, 2009

WL 5216956, at *3 (N.D.N.Y.2009). While plaintiff has

not formally and technically complied with the

requirements of Local Rule 7.1(a)(3), his opposition to

defendants' motion contains sworn testimony. In light of

his pro se status and the preference to resolve disputes on

the merits rather than “procedural shortcomings”, to the

extent that plaintiff's “Statement of Facts” and assertions

in the complaint do not contradict his deposition

testimony, the Court will consider those facts in the

context of the within motion. See Mack v. U.S., 814 F.2d

120, 124 (2d Cir.1987); see also Liggins v. Parker, 2007

WL 2815630, at *8 (N.D.N.Y.2007) (citing Lucas v.

Miles, 84 F.3d 532, 535 (2d Cir.1996)). The Court has

reviewed plaintiff's complaint and compared the

allegations with the testimony presented at his deposition

and adopts Magistrate Judge Treece's summary of the

“facts” as presented by both parties.FN2

FN2. While the Court adopts Magistrate Judge

Treece's recitation of defendants' and plaintiff's

versions of the facts, the Court does not adopt

the reasoning set forth in the Footnote 2 of the

Report and Recommendation.

II. Jeffreys Exception

Defendants argue that the Court should apply Jeffreys

v. City of New York, 426 F.3d 549, 554 (2d Cir.2005) and

award summary judgment dismissing all claims of

excessive force based upon plaintiff's implausible and

contradictory claims.

*3 “It is a settled rule that ‘[c]redibility assessments,

choices between conflicting versions of the events, and the

weighing of evidence are matters for the jury, not for the

court on a motion for summary judgment’ “. McClellan v.

Smith, 439 F.3d 137, 144 (2d Cir.2006) (citing Fischl v.

Armitage, 128 F.3d 50, 55 (2d Cir.1997) (unfavorable

assessments of a plaintiff's credibility are not “within the

province of the court on a motion for summary

judgment”)). A narrow exception to this general rule was

created by the Second Circuit in Jeffreys:

While it is undoubtedly the duty of district courts not to

weigh the credibility of the parties at the summary

judgment stage, in the rare circumstance where the

plaintiff relies almost exclusively on his own testimony,

much of which is contradictory and incomplete, it will

be impossible for a district court to determine whether

“the jury could reasonably find for the plaintiff,” and

thus whether there are any “genuine” issues of material

fact, without making some assessment of the plaintiff's

account. Under these circumstances, the moving party

still must meet the difficult burden of demonstrating that

there is no evidence in the record upon which a

reasonable factfinder could base a verdict in the

plaintiff's favor.

Id. at 554 (internal citations and citations omitted).

Here, while plaintiff relies exclusively on his own

testimony, for Jeffreys to apply, the testimony must also be

“contradictory and incomplete”. In this regard, defendants

argue that plaintiff's allegations are contradicted by his

prior accounts of the incident. Defendants cite to the

record and argue that plaintiff told Fitzgerald that, “I hit

the officer first” and that “I was hurt when I was subdued”.

Moreover, defendants point out that these statements were

documented in an Inmate Injury Report executed by

plaintiff.

Plaintiff does not deny making the aforementioned

statements. However, in his deposition, plaintiff explained
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those discrepancies and testified:

Q. —did Nurse Fitzgerald ask you any questions while

he was examining you?

A. I think he asked me how am I feeling, how did this

happen?

Q. And what did you say?

A. I told him I was nervous and that [sic] whatever

officer D. Mason told me to tell him.

Q. What did you say?

A. I told him I was nervous and whatever officer D.

Mason told me to tell him, which was that I got hurt

being subdued—

Q. Which was—

A. —and that I started this.

Q. And is that the truth?

A. No.

Q. Why did you tell the nurse that?

A. Because I was being forced to.

Q. Forced to how?

A. By the officers that [sic] was there.

Q. Did you sign a form admitting that you hit the officer

first and you were hurt when you were subdued?

A. Yes, ma‘am.

Q. Why did you do that?

A. Because the [sic] officer D. Mason kept smacking me

for me to do that.

Transcript of Plaintiff's Deposition at 53–54.

*4 In the Report and Recommendation, Magistrate

Judge Treece concluded that plaintiff's “fear of

retribution” was a plausible explanation for the

discrepancies in his testimony. This Court agrees and

adopts the Magistrate Judge's conclusions. See Langman

Fabrics v. Graff Californiawear, Inc., 160 F.3d 106,

112–13 (2d Cir.1998); see also Cruz v. Church, 2008 WL

4891165, at *5 (N.D.N.Y.2008) (”[t]he Court notes that ...

it would be have difficulty concluding that [the][p]laintiff's

statement of June 5, 2005, and his statement of June 16,

2005, are wholly irreconcilable, given his proffered

explanation that he made the statement of June 5, 2005,

out of fear of retribution by [the] [d]efendants).

Defendants also argue that plaintiff cannot identify

which individuals participated in the attack; that plaintiff's

injuries are consistent with the brief use of force as

described by defendants to subdue plaintiff; and that

plaintiff's version is contradicted by defendants' affidavits.

Magistrate Judge Treece found that plaintiff was able to

identify some individuals involved in the assault which,

“stands in stark contrast to the plaintiff in Jeffreys who

was unable to identify any of the officers involved in the

alleged assault”. Upon review of the record, as it presently

exists, the Court agrees and finds that plaintiff's testimony

is not wholly conclusory or entirely inconsistent to warrant

application of the Jeffreys exception. See Percinthe v.

Julien, 2009 WL 2223070, at *7 (S.D.N.Y.2009) (the

court rejected the defendants' argument that the plaintiff's

claims were subject to dismissal for implausibility as his

injuries did not reflect the attack that he described and his

description of the incident changed over time holding that

the plaintiff's testimony, “[did] not reach the level of

inconsistency and lack of substantiation that would permit

the Court to dismiss on these grounds”).

Magistrate Judge Treece provided an extensive

summary of the record and applicable law and found that

the evidence did not support deviating from the

established rule that issues of credibility are not be

resolved on summary judgment. On review, the Court

agrees with the Magistrate's recommendations and

concludes that the Jeffreys exception does not apply.

Accordingly, the Court accepts and adopts the Report and

Recommendation on this issue.
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III. Reyell's Personal Involvement

Defendants argue that the Magistrate Judge erred

when he failed to dismiss the complaint against Reyell on

the grounds that he was not personally involved in the

attack. Defendants claim that the “RRO erroneously cites

plaintiff's declaration as stating that ‘it was defendant

Reyell and another officer who removed the shirt’ “.

Defendants claim that the declaration and complaint

clearly state that, “Officer Rock orchestrated the removal

of plaintiff's shirt” .FN3 Defendants argue that the assertions

in plaintiff's declaration (submitted in response to the

motion for summary judgment) and complaint are

contradicted by plaintiff's deposition testimony.

Defendants claim that plaintiff testified that Reyell tried to

cover up the incident by removing the shirt he was

wearing.

FN3. Officer Rock is not a defendant herein.

*5 The Court has reviewed plaintiff's complaint,

declaration and deposition transcript and finds defendants'

summary of plaintiff's assertions to be inaccurate. In

plaintiff's complaint, on page 8, plaintiff alleges:

Feeling extremely weak the claimant responded with a

shake of his head. Once this performance was over with

Correctional Officer R. Rock, the individual who held

on to the photograph camera and who is responsible for

capturing the claimant's injuries [sic] photos pointed to

the claimant's bloodly [sic] stain kitchen white colored

uniform [ ] as co-workers....

Correctional Officer D. Mason then roughly removed

the article of clothing and with the help of on[e] other

they discarded the item of clothings [sic].

In Paragraph 22 of plaintiff's declaration, he states:

Officer Rock, the individual who held the photograph

camera and was responsible for capturing LaTouche

injuries pointed to LaTouche [sic] bloody kitchen white

colored uniform to his coworker asking them to remove

the article of clothing before he take [sic] any pictures.

Mason then roughly removed the clothing and with the

help of an other [sic] officer they discarded the items of

clothing.

In his deposition, plaintiff testified:

Q. What about Defendant Reyell, why are you suing

Reyell?

A. Because defendant Reyell, that's the officer that was

holding the camera and he tried to cover up the incident.

Q. How so?

A. That's when him and the other officer that was there,

when they was searching me, strip searching me they

took my shirt and they kept screaming something about

let's remove this bloodstained shirt, let's remove this

bloodstained shirt, we can't have this for the camera.

* * *

Q. Reyell and another officer took your shirt off?

A. Yes, ma‘am.

Q. Do you remember the other officer's name?

A. No, ma‘am.

Transcript of Plaintiff's Deposition at 63–64.

Here, the Magistrate Judge stated that any

inconsistency or discrepancy [in plaintiff's testimony],

“go[es] to the weight ... accorded to plaintiff's testimony”.

The Court agrees. Any discrepancies or inconsistencies in

plaintiff's testimony are for a jury to assess. In the Second

Circuit case of Fischl v. Armitage, the plaintiff/inmate

alleged that he was assaulted in his cell by other inmates.

Fischl, 128 F.3d at 54. The district court dismissed the

plaintiff's complaint as against one defendant based upon

“inconsistent statements”. Id. The Second Circuit vacated

the judgment of the district court holding:

[T]he district court apparently questioned whether there

had been an attack on Fischl at all, principally because

of inconsistencies in his accounts of the event, his

failure to report such an attack to prison workers in the
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area on that morning, and the failure of those workers to

notice any indications that he had been beaten. That

skepticism, however, rests on both a negative

assessment of Fischl's credibility and the drawing of

inferences adverse to Fischl.

*6 Likewise, inconsistent statements by Fischl as to, for

example, whether it was five, six, or seven inmates who

attacked him, and as to what he observed or overheard

just prior to the attack, go to Fischl's credibility. While

inconsistencies of this sort provide ammunition for

cross-examination, and they may ultimately lead a jury

to reject his testimony, they are not a proper basis for

dismissal of his claim as a matter of law. The jury might

well infer, for example, that while Fischl was under

siege he was understandably unable to take an accurate

census of the number of inmates holding him and

kicking him in the face.

 Fischl, 128 F.3d at 56.

In this matter, without a credibility assessment of

plaintiff, the record does not warrant an award of summary

judgment. Accordingly, the Court adopts the Magistrate's

recommendation and denies summary judgment on this

issue.

CONCLUSION

It is therefore

ORDERED  that the Report and Recommendation of

United States Magistrate Judge Randolph F. Treece (Dkt.

No. 60) is adopted; and it is further

ORDERED  that for the reasons set forth in the

Memorandum–Decision and Order herein, defendants'

motion for summary judgment is granted in part and

denied in part; and it is further

ORDERED  that the Clerk provide copies of this

Order to all parties.

IT IS SO ORDERED.

N.D.N.Y.,2011.

Latouche v. Tompkins

Not Reported in F.Supp.2d, 2011 WL 1103045

(N.D.N.Y.)

END OF DOCUMENT
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United States District Court, S.D. New York.

Mark LABOUNTY, Plaintiff,

v.

Philip COOMBE, Jr., Wayne Strack, and Donald

Selsky, Defendants.

No. 95 CIV 2617(DLC).

Dec. 26, 2001.

Mark LaBounty, Pro Se, Marcy Correctional Facility,

Marcy, for Plaintiff.

Michael J. Keane, Assistant Attorney General, Office of

the Attorney General of the State of New York, New

York, for Defendants.

OPINION AND ORDER

COTE, District J.

*1 On April 17, 1995, Mark LaBounty (“LaBounty”),

who is presently incarcerated at Marcy Correctional

Facility, brought this action pro se pursuant to 42 U.S.C.

§ 1983 (“Section 1983”), alleging that the defendants

violated his constitutional rights while he was an inmate at

Fishkill Correctional Facility (“Fishkill”). On November

25, 1996, the Court granted in part the defendants' motion

to dismiss. On February 5, 2001, the Court of Appeals for

the Second Circuit vacated in part the November 25, 1996

decision, and remanded LaBounty's procedural due

process claim for further development.FN1 This claim stems

from LaBounty's wrongful confinement in “SHU” for 30

days, a claim that this Court had dismissed for failure to

identify a violation of a liberty interest. After discovery,

defendants now move for summary judgment. For the

reasons set forth below, the motion is denied.

FN1. The claims brought by the plaintiff that

survived summary judgment were tried before a

jury on October 4, 1998. On October 6, 1998,

the jury returned a verdict for LaBounty on his

claim that Nurse Millie Rivera had been

deliberately indifferent to his serious medical

needs and awarded him $1 in nominal damages.

The Second Circuit denied the appeals from the

trial and the summary judgment opinion, but

reversed the dismissal of the due process claim at

issue here. LaBounty v. Kinkhabwala, No.

99-0329, 2001 WL 99819 (2d Cir. Feb. 5, 2001).

BACKGROUND

LaBounty's allegations against the defendants are

fully described in the Court's November 25, 1996 Opinion,

familiarity with which is presumed.   LaBounty v.

Coombe, et al., No. 95 Civ. 2616, 1996 WL 684168

(S.D.N.Y. Nov. 25, 1996). Here, the Court only describes

those facts necessary for the purposes of this motion.FN2

FN2. To the extent that the plaintiff reiterates in

his opposition claims that have been previously

dismissed or makes new claims unrelated to the

issues which have been remanded, those claims

are not properly before this Court and the Court

does not consider them here.

By Order dated February 13, 2001, the Court

described the issues remanded by the Court of Appeals for

further development as follows:

1. The plaintiff's procedural due process claim that the

disciplinary hearing held on January 23 and 27, 1995

was delayed, that witnesses at that hearing were

examined outside his presence, and that Vuturo

prejudged the merits of the hearing.

2. Whether plaintiff's due process rights were violated

while he was in SHU during the period beginning on

January 27, 1995, by

(a) a denial of medication for his ear infection;

(b) the prescription of Flexeril for a back condition;

(c) Nurse Rivera substituting his back pain medication

with an unknown drug which caused him dizziness and
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head and stomach aches;

(d) a denial of paper and pencils;

(e) a denial of out-of-cell exercise;

(f) a denial of access to library books;

(g) not being permitted to mail letters in the evening;

and

(h) the censorship or destruction of his mail, legal

documents, and personal papers.

3. Whether, under Sandin v. Conner, 515 U.S. 472

(1995) and its progeny, the plaintiff has a liberty interest

sufficient to bring the due process claims described in

items 1 and 2.

The parties were ordered to inform the Court if they

had any other understanding of the Court of Appeals'

Order of remand.

By letter dated February 27, 2001, the defendants

agreed that the February 13, 2001 Order correctly

described the remanded issues. By letter dated February

17, 2001, the plaintiff also agreed with the description of

the issues, but indicated a wish to add three additional

issues. By Order dated February 28, 2001, the Court found

that the issues remanded for further development were

those described in the February 13, 2001 Order.

*2 The following facts are undisputed or as shown by

the plaintiff unless otherwise noted. On January 12, 1995,

LaBounty went to the clinic at Fishkill to renew his

prescriptions for hypertension medication, and to

complain of an ear infection. On that day, Nurse Ronald

Waller issued an “Inmate Misbehavior Report” against

him, which included the charge of refusing a direct order.

Also on that day, Robert L. Macomber issued a “Inmate

Misbehavior Report” against LaBounty, which included

the charge of possessing outdated medications in his cell.

Tier III Hearing

On January 23 and 27, 1995, hearing officer Joseph

Vuturo (“Vuturo”) conducted a “Tier III” disciplinary

hearing to address the charges against plaintiff. FN3 On

January 27, Vuturo found LaBounty guilty of violating a

direct order and possessing outdated medications. Vuturo

sentenced LaBounty to 90 days of segregated confinement

in the Special Housing Unit (“SHU”), of which 60 days

were suspended. LaBounty served 30 days in SHU,

beginning on January 27, 1995.

FN3. Tier III hearings are held for “ ‘the most

serious violations of institutional rules.” ’ Colon

v. Howard, 215 F.2d 227, 230 n. 1 (2d Cir.2000)

(citation omitted).

On January 27, 1995, LaBounty appealed his

conviction to the Commissioner of the Department of

Correctional Services (“DOCS”). On March 22, 1995, the

DOCS Director of the Special Housing / Inmate

Disciplinary Program, defendant Donald Selsky

(“Selsky”), reversed LaBounty's conviction on the charge

of possessing outdated medication because the

“[m]isbehavior report fail[ed] to support [the] charge.” On

February 6, 1996, Selsky “administratively reversed”

plaintiff 's  conviction on the only remaining

charge-disobeying a direct order-“due to off-the-record

communication used as evidence in hearing.” Selsky

directed that any records containing references to the

January 27, 1995 hearing be expunged.

SHU Conditions

The SHU regulations provide that, while in SHU,

inmates are confined to their cells for 23 hours a day, and

are permitted to leave their cells for recreation, visits to

the medical department, legal visits, guidance or counselor

interviews, and for showers two times per week. SHU may

be imposed for disciplinary and non-disciplinary, or

administrative, reasons. Between January 1, 1991 and

December 31, 1996, 162,601 of the 215,701 inmates in

the New York correction system received “confinement

sanctions.” 106,265 inmates were penalized by “keeplock”

confinement. In 1993, 4.2% of the inmates in DOCS'

confinement were sentenced to SHU, and in 1994, 4.8%

were sentenced to SHU.

Plaintiff's Experience in SHU

While in SHU, LaBounty was deprived of all of the
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pain medication which had been prescribed for “constant

severe pain related to his spinal condition,” FN4 as well as

medication for an ear infection. LaBounty complained to

defendant Nurse Rivera and to other medical staff that he

was not receiving his pain medication and that he was

suffering from an ear infection, but he received no

response from them. On February 13, 1995, LaBounty was

prescribed “Flexeril” by a physician's assistant, but

LaBounty claims the medicine was merely prescribed as

a “pretext” and that it did not help his severe pain or his

ear infection. LaBounty was in “constant severe pain for

the duration of his 30-days in SHU.” LaBounty was not

treated for his ear infection until he was released from

SHU and given a CAT Scan. The CAT Scan revealed that

the ear infection had become “Mastoiditis.” As a result of

the untreated ear infection, LaBounty lost the hearing in

his right ear.

FN4. Plaintiff asserts that his spinal condition

was, at all relevant times, well-documented and

diagnosed.

*3 While he was in SHU, LaBounty was prescribed

one refill of his hypertension medication. A nurse gave the

refill to officers, but the officers refused to give plaintiff

his medication. After LaBounty repeatedly threw his bed

against the cell door, the SHU evening supervisor came to

his cell and later ordered the SHU officer to give

LaBounty his medication.

While he was in SHU, LaBounty was deprived of any

“out-of-the-cell exercise,” which he requested each day.

He was given only two showers during his 30 days in

SHU, and each shower was only one to two minutes long.

He requested a pen from the SHU officer in order to write

his appeal to the Commissioner, and the officer refused.

Plaintiff later received a pen from the “porter.” FN5

Plaintiff requested other writing materials from the

officers, but they did not give him any. LaBounty received

all of his writing materials from the porter and other

inmates when they were let out for exercise. Before he was

released from SHU, the officers opened LaBounty's

“property bags” and “removed legal material relevant to

this case and other pending cases.” LaBounty was refused

books and newspapers while he was in SHU despite

requesting them.

FN5. A porter is an inmate who is also serving a

sentence in SHU.

DISCUSSION

Summary judgment may not be granted unless the

submissions of the parties, taken together, “show that there

is no genuine issue as to any material fact and that the

moving party is entitled to a judgment as a matter of law.”

Rule 56(c), Fed.R.Civ.P. The substantive law governing

the case will identify those issues that are material, and

“only disputes over facts that might affect the outcome of

the suit under the governing law will properly preclude the

entry of summary judgment.” Anderson v. Liberty Lobby,

Inc., 477 U.S. 242, 248 (1987). The moving party bears

the burden of demonstrating the absence of a material

factual question, and in making this determination the

Court must view all facts in the light most favorable to the

nonmoving party. See Azrielli v. Cohen Law Offices, 21

F.3d 512, 517 (2d Cir.1994). When the moving party has

asserted facts showing that the nonmovant's claims cannot

be sustained, the opposing party must “set forth specific

facts showing that there is a genuine issue for trial,” and

cannot rest on the “mere allegations or denials” of his

pleadings. Rule 56(e), Fed.R.Civ.P. See also Goenaga v.

March of Dimes Birth Defects Found., 51 F.3d 14, 18 (2d

Cir.1995). In deciding whether to grant summary

judgment, this Court must, therefore, determine (1)

whether a genuine factual dispute exists based on the

evidence in the record, and (2) whether the facts in dispute

are material based on the substantive law at issue.

Where, as here, a party is proceeding pro se, this

Court has an obligation to “read [the pro se party's]

supporting papers liberally, and ... interpret them to raise

the strongest arguments that they suggest.” Burgos v.

Hopkins, 14 F.3d 787, 790 (2d Cir.1994). Nonetheless, a

pro se party's “bald assertion,” completely unsupported by

evidence, is insufficient to overcome a motion for

summary judgment. Carey v. Crescenzi, 923 F.2d 18, 21

(2d Cir.1991).

A. Protected Liberty Interest

*4 A claim for procedural due process violations

requires a determination of “(1) whether the plaintiff had

a protected liberty interest in not being confined and, if so,
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(2) whether the deprivation of that liberty interest occurred

without due process of law.” Tellier v. Fields,-F.3d-, 2001

WL 457767, at *7 (2d Cir. Nov. 1, 2000)  (errata filed Apr.

26, 2001) (citation omitted). After the Supreme Court's

decision in Sandin v. Connor, 515 U.S. 472 (1995), a

determination that there is a liberty interest also requires

a two-part analysis. Tellier,-F.3d-, 2001 WL 457767, at

*7. “ ‘As a result of Sandin, a prisoner has a liberty

interest only if the deprivation is atypical and significant

and the state has created the liberty interest by statute or

regulation.” ’ Id. (citation omitted).

Atypical and Significant Hardship

The defendants argue that LaBounty does not have a

protected liberty interest because his confinement in SHU

was not atypical or significant. To determine whether the

conditions of a particular confinement impose an “atypical

and significant hardship” one must undertake a factual

analysis. Id. “The circumstances that the court must

examine include ‘the extent to which the conditions of the

disciplinary segregation differ from other routine prison

conditions....” ’ Sims v. Artuz, 230 F.3d 14, 22 (2d

Cir.2000) (citation omitted). It is clear that “[c]onfinement

in SHU may impose hardships that are atypical or

significantly different from the burdens of ordinary prison

confinement.” Id. “ ‘The content of the Sandin standard of

‘atypical and significant hardship’ is an issue of law, but

if the facts concerning the conditions or the duration of

confinement are reasonably in dispute, the jury (where one

is claimed) must resolve those disputes and then apply the

law of atypicality, as instructed by the Court.” ' Colon v.

Howard, 215 F.3d 227, 230 (2d Cir.2000) (citation

omitted).

Material issues of fact exist as to whether LaBounty's

confinement in SHU was “atypical” as compared to the

conditions of other inmates in both administrative

confinement and in the general population. As noted

above, LaBounty asserts that while he was in SHU, he was

denied medication and medical treatment, writing

materials, books, and exercise.FN6 If proven true, these

conditions would appear to be atypical when compared to

the conditions of confinement not only of inmates in

administrative confinement and in the general population,

but also of other inmates in punitive segregation. See N.Y.

Comp.Codes R. & Regs. tit. 7, § 304.1 et seq.; Colon, 215

F.3d at 230 (stating that “normal conditions of SHU

confinement in New York” include one hour of exercise

per day, two showers a week, and a limited number of

books). LaBounty further asserts that the conditions in

SHU caused him significant hardship in a number of ways,

including severe physical pain and the loss of hearing.

FN6. Although not included in the list of issues

from the February 13, 2001 Order, LaBounty

also presents evidence that he was allowed only

two showers in one month.

*5 The defendants rely on the length of LaBounty's

sentence of confinement for their argument that his

punishment was not atypical and significant. While it has

been found in at least one other case that as much as 101

days in SHU did not run afoul of Sandin, Sims, 230 F.3d

at 23, there is no litmus test based on the length of

confinement alone-as the remand here demonstrates. See

also Colon, 215 F.3d at 232 n. 5. Even a relatively brief

term in segregated confinement may violate the law.

Taylor v. Rodriguez, 238 F.3d 188, 196 (2d Cir.2001).

The defendants have also submitted evidence

regarding the percentage of inmates in disciplinary

confinement. These statistics do not address the specific

conditions experienced by LaBounty during his

confinement in SHU. See Welch v. Bartlett, 196 F.3d 389,

393-94 (2d Cir.1999) (vacating summary judgment where

plaintiff alleged that SHU hygiene conditions were far

inferior to those in general population). “[M]erely

calculating the percentage of prisoners sentenced to SHU

confinement” says nothing about the qualitative

experience of prisoners in confinement and the relative

degree to which they are deprived of the care and facilities

at issue here. Kalwasinski v. Morse, 201 F.3d 103, 107 (2d

Cir.1999).

The defendants make several additional arguments

which can swiftly be rejected. They argue that only those

deprivations experienced by LaBounty that independently

constitute a constitutional violation-such as deliberate

indifference to his serious medical needs in violation of

the Eighth Amendment or an interference with his ability

to pursue litigation in violation of the First

Amendment-should be considered in judging whether

LaBounty suffered atypical and significant hardships.
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There is no authority within either Sandin or its progeny

in this Circuit for such a heightened showing. The

defendants also argue that the issue of whether LaBounty

suffered atypical and significant hardships should be

tested not by his personal experience in SHU but by what

the prison regulations prescribe as the standard for

treatment of SHU prisoners. They contend, for instance,

that what is relevant is that SHU prisoners are supposed to

receive one hour per day of out of cell exercise and either

two or three showers a week (depending on the level of

prison) and not that LaBounty contends he received no

opportunity to exercise and two brief showers in one

month. The individualized inquiry required by the law is

of the actual experience of the inmate, not what the

experience should have been.   Sims, 230 F.3d at 22-23.

Finally, the defendants contend that they are entitled to

summary judgment because while LaBounty's description

of his deprivations is sufficient to create issues of fact

regarding his own experience, he has not presented

evidence that inmates in general population or in

administrative confinement were not subjected routinely

to those same deprivations. LaBounty has, until this point

in the litigation, proceeded pro se. He was entitled to rely

on the prison's regulations, well established law, and the

basic standards of decency, to make the point that the

deprivations of medical care, exercise, showers, books,

and writing material that he alleges he experienced for one

month cannot be the general experience of inmates

incarcerated in New York state.

Liberty Interest Created by State Law

*6 The defendants argue that New York State has not

granted inmates a protected liberty interest in remaining

free from disciplinary confinement. In Hewitt v. Helms,

459 U.S. 460, 471-72 (1983), the Supreme Court held that

a state-created “liberty interest arises when state statutes

or regulations require, in ‘language of an unmistakably

mandatory character,’ that a prisoner not suffer a

particular deprivation absent specified predicates.” Welch

v. Bartlett, 196 F.3d 389, 392 (2d Cir.1999). Sandin did

not replace Hewitt 's description of the process that creates

a cognizable “liberty interest.”   Tellier,-F.3d-, 2001 WL

457767, at *7; Sealey v. Giltner, 197 F.3d 578, 585 (2d

Cir.1999); Welch,  196 F.3d at 394 n. 4. Where a

regulation requires “in language of an unmistakably

mandatory character, that a prisoner not suffer a particular

deprivation absent specified predicates,” Tellier,-F.3d-,

2001 WL 457767, at *8 (citation omitted), then the

regulation creates a protectable liberty interest.

New York regulates the process through which SHU

disciplinary confinement may be imposed. Regulations

allow such confinement only upon “[d]isposition of

superintendent's Tier III hearing for a designated period of

time as specified by the hearing officer.” N.Y.

Comp.Codes R. & Regs. tit. 7, § 301.2 (McKinney 1999).

The regulations further explain the manner in which the

Tier III hearings must be conducted.

Upon receipt of a misbehavior report from the review

officer, the hearing officer shall commence the

superintendent's hearing as follows:

(a) The misbehavior report shall be served on the

inmate at least 24 hours before the superintendent's

hearing. If the inmate is confined and requests an

assistant, the hearing may not start until 24 hours after

the assistant's initial meeting with the inmate.

(b) The inmate shall be present at the hearing unless he

refuses to attend, or is excluded for reason of

institutional safety or correctional goals. The entire

hearing must be electronically recorded.

(c) The inmate when present may reply orally to the

charge and/or evidence and shall be allowed to submit

relevant documentary evidence or written statements on

his behalf.

N.Y. Comp.Codes R. & Regs. tit. 7, § 254.6

(McKinney 2000) (emphasis supplied). The regulations

provide that “where the hearing officer affirms the charges

on the basis of the evidence, the hearing officer may

impose ... confinement to a cell or room continuously or

to a special housing unit continuously or on certain days

during certain hours for a specified period.” Id. § 254.7.

It has long been recognized that New York's

regulations authorizing restrictive confinement in SHU

“provide sufficient limitation on the discretion of prison

officials to create a liberty interest.” Sher v. Coughlin, 739

F.2d 77, 81 (2d Cir.1984). See also Sealey, 197 F.3d at
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585 (construing New York regulation regarding

administrative confinement in SHU). New York has

therefore created a liberty interest protected by the Due

Process Clause.

B. Qualified Immunity

*7 The defendants contend that they are entitled to

qualified immunity. Qualified immunity protects a state

actor sued in his individual capacity from a suit for

damages. Johnson v. Newburgh Enlarged Sch. Dist., 239

F.3d 246, 250 (2d Cir.2001). A state actor is qualifiedly

immune if either “(a) the defendant's action did not violate

clearly established law, or (b) it was objectively

reasonable for the defendant to believe that his action did

not violate such law.” Id. (citation omitted).

LaBounty claims that he was deprived of his

procedural due process rights during the 1995 disciplinary

hearing because he was denied, among other things, the

right to call witnesses and to introduce documentary

evidence.FN7 The law was clearly established in January

1995 that inmates have the right to call witnesses and

submit documentary evidence at disciplinary hearings.FN8

Wolff v.. McDonnell, 418 U.S. 539, 566 (1974); Walker v.

Bates, 23 F.3d 652, 656 (2d Cir.1994). Since the contours

of LaBounty's due process rights were well defined by

both Supreme Court and Second Circuit precedent by the

time Vuturo conducted LaBounty's disciplinary hearing in

January 1995, the defendants have not demonstrated that

they are entitled to qualified immunity as a matter of

summary judgment.

FN7. The parties agreed in February 2001 that

the procedural irregularities at issue here were

the delay in the hearing, the examination of

witnesses outside of LaBounty's presence, and a

prejudgment of the merits by a hearing officer.

The defendants do not object to LaBounty's

emphasis in this motion on the interference with

his right to offer evidence.

FN8. The defendants characterize the pertinent

inquiry as whether the law was clearly

established in January 1995, that inmates have a

liberty interest in remaining free from SHU

confinement. Defendants argue that the Second

Circuit law since Sandin has been “ambiguous at

best.” The extent to which Sandin may have

unsettled the law on this issue is irrelevant since

Sandin was handed down after LaBounty's

hearing. The law was “clearly established” as of

January 1995, that inmates have a liberty interest

in remaining free from segregated confinement

such as SHU. See, e.g., Walker v. Bates, 23 F.3d

652, 655-56 (2d Cir.1994); Sher v. Coughlin,

739 F.2d 77, 81 (2d Cir.1984).

C. Personal Involvement

Defendants contend that they are not liable for the

alleged due process violations because none of the

remaining defendants was personally involved in the

January 1995 disciplinary hearing. The defendants argue

that hearing officer Vuturo is the only proper defendant

and that no action may proceed against him because he

was never served in this case. As LaBounty will be

appointed counsel in this case, counsel for all parties will

be able to explore this issue further.FN9

FN9. The defendants argue that LaBounty failed

to exhaust his administrative remedies by not

filing grievances regarding the conditions in

SHU. Because the defendants raised this

argument for the first time in their reply brief and

it has not been developed, it will not be

considered. See Strom v. Goldman, Sachs & Co.,

202 F.3d 138, 142 (2d Cir.1999) (holding that it

would not consider arguments raised in a reply

brief because “[w]e repeatedly have said that we

will not consider contentions first advanced at

such a late stage”).

D. Appointment of Counsel

Plaintiff has submitted an application requesting

counsel. In determining whether to grant a request for

counsel, the Court must consider

the merits of plaintiff's case, the plaintiff's ability to pay

for private counsel, his efforts to obtain a lawyer, the

availability of counsel, and the plaintiff's ability to

gather the facts and deal with the issues if unassisted by

counsel.
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 Cooper v. A. Sargenti Co., Inc., 877 F.2d 170, 172

(2d Cir.1989). As a threshold matter, plaintiff must

demonstrate that his claim has substance or a likelihood of

success in order for the Court to grant plaintiff's request

for counsel. See Hodge v. Police Officers, 802 F.2d 58, 61

(2d Cir.1986). Based on the Court's familiarity with this

case and the legal issues presented, LaBounty's claim has

substance and LaBounty has shown a need for

representation. Accordingly, plaintiff's request for counsel

is granted.

CONCLUSION

For the reasons stated, defendants' motion for

summary judgment is denied. Plaintiff's request for

counsel is granted. The Pro Se Office of this Court shall

seek Pro Bono counsel for this plaintiff.

*8 SO ORDERED:

S.D.N.Y.,2001.

LaBounty v. Coombe

Not Reported in F.Supp.2d, 2001 WL 1658245

(S.D.N.Y.)

END OF DOCUMENT

© 2012 Thomson Reuters. No Claim to Orig. US Gov. Works.

Case 9:13-cv-01497-GTS-DEP   Document 45   Filed 02/26/16   Page 55 of 96

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1989084216&ReferencePosition=172
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1989084216&ReferencePosition=172
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1989084216&ReferencePosition=172
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1986148732&ReferencePosition=61
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1986148732&ReferencePosition=61
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1986148732&ReferencePosition=61


 

 Page 1

Not Reported in F.Supp.2d, 2001 WL 118598 (N.D.N.Y.)

(Cite as: 2001 WL 118598 (N.D.N.Y.))

Only the Westlaw citation is currently available.

United States District Court, N.D. New York.

Ramon ALVAREZ, Plaintiff,

v.

Thomas A. COUGHLIN, III, Commissioner NYS

DOCS; William Brunet, Seargent; SGT. Davis; SGT.

Emery; J. Baker, C.O.; W. Smith, C.O.; M. Hamilton,

C.O.; Mushen, C.O.; Supt. Barkley; Nurse L. Lipscum;

Thomas Farns, C.O.; Walter Lincoln, C.O., Defendants.

No. 94–CV–985(LEK)(DRH).

Feb. 6, 2001.

MEMORANDUM–DECISION AND ORDER

KAHN, J.

*1 Presently before the Court are Plaintiff's motions

for relief from judgment and for recusal of the

undersigned. For the reasons set forth below, Plaintiff's

motions are denied.

I. BACKGROUND

Plaintiff, an inmate in the custody of the New York

State Department of Correctional Services (“DOCS”),

commenced the present 42 U.S.C. § 1983 action alleging

violations of his Constitutional Rights on August 5, 1994.

On July 18, 1993, while Plaintiff was incarcerated at

Riverview Correctional Facility, defendant Baker alleges

that she witnessed Plaintiff exposing himself to her in the

recreation yard. Plaintiff was then taken from the yard to

the infirmary by defendants Baker, Smith, and Hamilton.

In his Amended Complaint, Defendant alleges, in relevant

part, that he was there repeatedly assaulted by defendants

Davis, Smith, Mushen, and Hamilton while defendants

Liscum, Baker, and Emery stood by and watched in

violation of his Eighth Amendment rights. Plaintiff then

alleges that he was escorted to the prison's special housing

unit (“S.H.U.”) and received further physical mistreatment

from defendants Emery, Mushen, Hamilton, Smith, Farns,

and Lincoln.

Plaintiff also alleges that his due process rights under

the Fourteenth Amendment were violated by the

disciplinary proceeding resulting from the incident, which

was conducted by defendant Brunet. Finally, Plaintiff

alleges that defendant Barkley participated in the violation

of these rights by failing to address Plaintiff's grievances

and by designating a biased hearing officer, defendant

Brunet, to preside over Plaintiff's Tier III hearing.

On June 14, 1999, defendants Brunet, Baker and

Barkley (“Defendants”) filed a motion for summary

judgment pursuant to Fed.R.Civ.P. 56. Plaintiff filed an

affirmation in opposition to Defendants' motion on June

23, 1999 and a letter response on July 6, 1999. By an

Order dated October 25, 1999, this Court granted

Defendants' motion for summary judgment and dismissed

Plaintiff's case against them in its entirety.FN1 Plaintiff's

current motions for relief from judgment and recusal were

filed on November 12, 1999 and March 23, 1999,

respectively.

FN1. Also still pending before the Court is a

motion for summary judgment filed by Plaintiff

September 1, 1998. The motion was originally

dismissed by the Court's Order adopting the

Report–Recommendation of United States

Magistrate Judge David R. Homer, which held

that the motion was untimely and, in the

alternative, that it failed on the merits. Then, by

an Order dated June 1, 1999, the Court vacated

its previous order and held that Plaintiff's motion

would be addressed on the merits, along with

Defendants' motion for summary judgment.

H o w e v e r ,  J u d g e  H o m e r ' s

Report–Recommendation did address the merits

of Plaintiff's motion. The Court has undertaken a

de novo review of the record and has determined

that Plaintiff's motion should be dismissed for the

r e a s o n s  d i s c u s s e d  i n  t h e

Report–Recommendation.

II. ANALYSIS

A. Relief from Judgment
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Plaintiff's motion, although termed a “motion for

relief from judgment,” is brought pursuant to Local Rule

7.1(g). Accordingly, it will be treated by the Court as a

motion for reconsideration.

Motions for reconsideration proceed in the Northern

District of New York under Local Rule 7.1(g), unless

otherwise governed by Fed.R.Civ.P. 60. The “clearly

erroneous” standard of review applies to motions for

reconsideration. The moving party must “point to

controlling decisions or data that the court

overlooked—matters, in other words, that might

reasonably be expected to alter the conclusion reached by

the court.” Shrader v. CSX Transp., Inc., 70 F.3d 255, 257

(2d Cir.1995).

Generally, the prevailing rule in the Northern District

“recognizes only three possible grounds upon which

motions for reconsideration may be granted; they are (1)

an intervening change in controlling law, (2) the

availability of new evidence not previously available, or

(3) the need to correct a clear error of law or prevent

manifest injustice.” In re C–TC 9th Ave. P'ship, 182 B.R.

1, 3 (N.D.N.Y.1995). Defendant does not argue that there

has been an intervening change in controlling law or the

availability of new evidence. Therefore, the basis for this

motion must be that the Court made a clear error of law or

needs to correct a manifest injustice. Although this Court

enjoys broad discretion when making a determination to

reconsider on this ground, Von Ritter v. Heald, 876

F.Supp. 18, 19 (N.D.N.Y.1995), it will not disregard the

law of the prior case unless “the Court has a ‘clear

conviction of error’ with respect to a point of law on

which its previous decision was predicated.” Fogel v.

Chestnutt, 668 F.2d 100, 109 (2d Cir.1981).

1. Discovery Matters

*2 Plaintiff, in part, objected to Defendants' motion

for summary judgment on the ground that Defendants have

yet to comply with several orders by this Court compelling

production. Ordinarily, Defendants' failure to comply with

discovery orders would make a motion for summary

judgment premature. However, in this case, the

outstanding items sought by Plaintiff do not relate to the

claims against the three defendants who have brought the

present action.

Plaintiff points to two orders compelling Defendants

to comply with his discovery requests. The first, signed on

June 26, 1997, orders Defendants to provide Plaintiff with:

(1) the names, identification numbers, and cell locations of

all inmates that were confined in the Special Housing Unit

the evening of the event; (2) copies of any witness refusal

forms; (3) copies of Plaintiff's medical records from July

18, 1993 to September 27, 1993; (4) copies of medical

refusal forms indicating that Plaintiff refused his

medication on the day of the incident; (5) copies of any

reports prepared by prison staff regarding Plaintiff's

refusal to take his medication between July 18, 1993 and

September 27, 1993; and (6) copies of psychiatric reports

regarding Plaintiff dated July 18, 1993 to September 27,

1993. The second order, signed on January 29, 1998,

requires Defendants to provide Plaintiff with clearer

copies of photographs taken of Plaintiff on the day of the

incident.

To the extent any of these items exist, they are not

relevant to the summary judgment motion before the

Court. Accordingly, the Court is free to address the

summary judgment motion of these three defendants.

However, if Defendants still have not produced the

complained of documents and photographs, Plaintiff is

free to file another motion to compel or a motion for

sanctions.

2. Defendant Baker

In their motion for summary judgment, Defendants

argue that Plaintiff's claims against defendant Baker are

conclusory and insufficient because they do not contain

specific allegations of fact indicating a deprivation of

rights. See Barr v. Abrams, 912 F.2d 52, 56 (2d Cir.1986).

Plaintiff's Amended Complaint makes mention of

defendant Baker only once. Plaintiff's first cause of action

alleges that:

[t]he willful acts and omissions of defendant J. Baker

constituted gross deprivation of the plaintiff's Civil

Rights when J. Baker subject[ed] or caused plaintiff to

be subjected to cruel and unusual punishment and failed

to intervene to secure the plaintiff's health and safety.

However, Plaintiff's statement of facts does not allege

that defendant Baker was present at the time of the beating
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or that Baker had any knowledge whatsoever of the

beating.

In fact, Plaintiff's statement of facts does not mention

defendant Baker at all. The statement of facts does, on the

other hand, describe with specificity the involvement of a

number of prison staff members, including defendant

Liscum who allegedly observed the assault without taking

any action to intervene, suggesting that Baker was not

present at the time of the beating. Accordingly, Plaintiff's

claims against defendant Baker do not contain any specific

allegations of fact regarding her alleged failure to

intervene and this Court was not in error when it dismissed

them.

3. Defendant Barkley

*3 Defendants argue that Plaintiff has not alleged

sufficient personal involvement on the part of defendant

Barkley. In order to maintain a Section 1983 action, a

plaintiff must allege direct personal involvement by the

defendant in the alleged constitutional deprivation. See

Colon v. Coughlin, 58 F.3d 865, 873 (2d Cir.1995);

Wright v. Smith, 21 F.3d 496, 501 (1994). Liability may

not be based on respondeat superior or vicarious liability.

See Al– Jundi v. Estate of Rockefeller, 885 F.2d 1060,

1065 (2d Cir.1989).

Supervisors may be held liable for personal

involvement when they: (1) are directly involved in the

alleged events; (2) fail to rectify a constitutional violation

after being notified of the situation; (3) create or allow to

continue a policy of unconstitutional practices; or (4)

commit gross negligence in supervising the individuals

responsible for the constitutional violations. See Wright,

21 F.3d at 501.

Here, Plaintiff's complaint baldly alleges that

defendant Barkley failed to address Plaintiff's grievance

complaint and appointed a biased hearing officer to

conduct Plaintiff's disciplinary hearing. Plaintiff does not

make any specific factual allegations regarding defendant

Barkley's involvement in his case. Plaintiff's statement of

facts fails to allege facts establishing that Barkley ever

reviewed his grievance. Indeed, Plaintiff's own exhibit

reveals that Harlan W. Jarvis, Jr., Acting Superintendent,

rather than defendant Barkley, reviewed Plaintiff's

grievance. Moreover, an exhibit introduced by

Defendants, and not contradicted by Plaintiff, shows that

Mr. Jarvis also appointed the hearing officer for Plaintiff's

disciplinary hearing.

“It is not enough to allege that officials failed to carry

out the duties of their office without defining these duties

or how each individual failed to meet them.” Thomas v.

Coombe, No. 95 Civ. 10342, 1998 WL 391143, at 5– 6* *

(S.D.N.Y. July 13, 1998) (citing Beaman v. Coombe, No.

96 Civ. 3622, 1997 WL 538833, at 3 (S.D.N.Y. Aug. 29,*

1997), aff'd in relevant part No. 97–2683, 1998 WL

382751, at 1 (2d Cir. May 13, 1998)). Because Plaintiff's**

claim against defendant Barkley fails to allege with

sufficient specificity his personal involvement in the

alleged constitutional violations, it was properly dismissed

by the Court.

4. Defendant Brunet

Plaintiff alleges that defendant Brunet violated his

Due Process rights under the Fourteenth Amendment in

the conduct of his disciplinary hearing. Defendants argue

that (1) Plaintiff's claim is barred by the Supreme Court

decision in Sandin v. Conner, 515 U.S. 472 (1995),

because Plaintiff has not alleged that he had a protected

liberty interest; (2) Plaintiff was nevertheless accorded all

of the process due under Wolff v. McDowell, 418 U.S. 539

(1974); and (3) defendant Brunet is protected by qualified

immunity in any event.FN2 In order to establish a due

process violation, a defendant must “prove that the state

has created a protected liberty interest and that the process

due was denied.” Wright v. Coughlin, 132 F.3d 133, 136

(2d Cir.1998) (citing Kentucky Dep't of Corr. v.

Thompson, 490 U.S. 454, 460 (1989)).

FN2. Defendants also argue in their brief that

Plaintiff's claim is barred by the Supreme Court

decisions in Heck v. Humphrey, 512 U .S. 477

(1994), and Edwards v. Balisok, 520 U.S. 641

(1997). Following the filing of Defendants' brief,

however, the Second Circuit held that a Section

1983 suit “challenging the validity of a

disciplinary or administrative sanction that does

not affect the overall length of the prisoner's

confinement is not barred by Heck and

Edwards.” Jenkins v. Haubert, 179 F.3d 19, 27
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(2d Cir.1999). Because Plaintiff's complaint

challenges the conditions of, as opposed to the

fact or duration of his confinement, the Heck and

Edwards decisions are not applicable.

a. Protected liberty interest

*4 In Sandin, the Supreme Court considered whether

prisoners have a protected liberty interest entitling them to

due process in disciplinary proceedings and held that such

interests “will be generally limited to freedom from

restraint which ... imposes atypical and significant

hardship on the inmate in relation to the ordinary incidents

of prisoner life.” Sandin, 515 U.S. at 483–84. Following

the Sandin decision, the Second Circuit held that, in order

for a liberty interest to be protectable, a plaintiff “must

establish both that the confinement or restraint creates an

‘atypical and significant hardship’ under Sandin, and that

the state has granted inmates, by regulation or statute, a

protected liberty interest in remaining free from that

confinement or restraint.” Frazier v. Coughlin, 81 F.3d

313, 317 (2d Cir.1996).

i. Atypical and significant hardship

The Second Circuit has repeatedly held that, in

determining whether a liberty interest has been affected, a

district court is required to undertake extensive

fact-finding regarding both the length and conditions of

confinement and make specific findings in support of its

conclusions. See, e.g., Brooks v. DiFasi, 112 F.3d 46,

48–49 (2d Cir.1997); Miller v. Selsky, 111 F.3d 7, 9 (2d

Cir.1997); Sealey v. Giltner, 116 F.3d 47, 51–52 (2d

Cir.1997); Wright v. Coughlin, 132 F.3d 133, 136 (2d

Cir.1998). The Second Circuit makes clear that it is not

enough to look at the length of time a prisoner has been

confined to SHU in determining whether he has a liberty

interest.   Brooks, 112 F.3d at 49. Instead, courts must also

make a factual finding as to the conditions of the prisoner's

confinement in SHU relative to the conditions of the

general prison population. Id. (citing Miller, 111 F.3d at

8–9).

However, in Hynes v. Squillance, 143 F.3d 653 (2d

Cir.1998), the Second Circuit held that, “in cases

involving shorter periods of segregated confinement where

the plaintiff has not alleged any unusual conditions, the

district court need not provide such detailed explanation

of its reasoning.”   Id. at 658. There, the plaintiff offered

no evidence in support of his argument that his 21–day

confinement was atypical or significant to contradict the

defendants' submission showing that the conditions of

confinement were typical. See id. The ruling was explicitly

limited, however, to cases involving shorter periods of

segregated confinement. See id. The Court held that the

decisions in Miller, Brooks, and Wright all required

specific factual findings because they “involved relatively

long periods of confinement.” Id.; see also Spaight v.

Cichon,  No. 98–2537, 1998 WL 852553, at 2 (2d Cir.*

Dec 8, 1998) (holding that a 39–day confinement was not

so short as to be subject to dismissal under Hynes without

further analysis); Colon v. Howard, 215 F.3d 227, 232 (2d

Cir.2000) (advising district courts to develop a detailed

factual record for cases involving segregated confinement

of between 101 and 305 days in lenght). The plaintiff in

Miller, for example, was subject to disciplinary

segregation for 125 days. See Miller, 11 F.3d at 7.

*5 In this case, Plaintiff was subject to 120 days in

disciplinary segregation, much closer to the period of

confinement in Miller than that in Hynes. Accordingly, the

Court may not rely on the length of Plaintiff's confinement

alone and must undertake a detailed factual finding

regarding the conditions of Plaintiff's confinement as

compared to other forms of segregated confinement and to

the general population of inmates.

To establish that Plaintiff's confinement was not

atypical and significant, Defendants put forth the affidavit

of Mr. Donald Selsky, Director of the Special

Housing/Inmate Disciplinary Program. However, Selsky's

affidavit discusses the special housing program on a

statewide basis in comparison to general population

policies statewide, but acknowledges that conditions differ

from facility to facility. The affidavit also includes a

variety of statistics regarding SHU confinement establish,

including the fact that 19,983 of the 215,701 inmates

(9.26%) in the prison system between 1991 and 1996 were

penalized with SHU confinement and that 17,302 of those

received terms up to one year (85.17%). It does not,

however, provide any evidence regarding the specific

conditions of Plaintiff's confinement.

This leaves the Court with insufficient evidence with
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which to compare Plaintiff's conditions of confinement to

other forms of segregated confinement and to the general

population. If such a generalized showing by the

government regarding the typicality of segregated

confinement was satisfactory, then there would be no need

for the specific factual findings required in each case by

the Second Circuit.

Indeed, in Welch v. Bartlett, 196 F.3d 389 (2d

Cir.1994), the Second Circuit held that a district court's

reliance on the percentage of the prison population

receiving punitive terms of segregated confinement and

the percentage of that group receiving terms similar in

length to that of the plaintiff was inappropriate. See id. at

394. The Court held that

[t]he theory of Sandin is that, notwithstanding a

mandatory entitlement, a deprivation is not of sufficient

gravity to support a claim of violation of the Due

Process Clause if similar deprivations are typically

endured by other prisoners, not as a penalty for

misbehavior, but simply as the result of ordinary prison

administration.

Id.

A comparison between the duration of a plaintiff's

SHU confinement and the SHU terms received by other

inmates who were convicted of misbehavior “does not tell

whether [the plaintiff's] deprivation was more serious than

typically endured by prisoners as an ordinary incident of

prison life.” Id. Likewise, the court held that punitive

terms in SHU

are not a ‘normal incident’ for a prisoner whose

wrongdoing must be established according to due

process standards if the consequence of an adverse

finding is confinement in atypical conditions of severe

hardship. How many prisoners receive such terms as

punishment for misbehavior does not measure how

likely a prisoner is to suffer comparable deprivation in

the ordinary administration of the prison.

*6 Id. Moreover, the Court expressed doubt that, even

if such a statistic was held to be relevant, the fact that 10%

of prisoner were subject to terms in SHU made such

confinement typical. See id. at 394 n.2.

As the record before the Court is not sufficient to

determine whether Plaintiff's confinement was an atypical

and significant hardship, summary judgment at this time is

inappropriate.

ii. State created liberty interest

Defendants also argue the second prong of the Frazier

test, requiring Plaintiff to establish the existence of a

state-created liberty interest in remaining free from

segregated confinement, has not been satisfied.

Defendants contend that no New York law grants

prisoners the right to be free from segregated confinement.

Defendants argue that previous Second Circuit

precedent establishing the existence of such a state-created

interest, see, e.g., Sher v. Coughlin, 739 F.2d 77, 81 (2d

Cir.1984), does not survive the Supreme Court's decision

in Sandin. However, Sandin does not effect the validity of

these decisions. See Ramirez v. McGinnis, 75 F.Supp.2d

147, 153 (S.D.N.Y.1999) (holding that Sandin “simply

limits due process protection to hardships that are also

‘atypical and significant” ’) (citing Gonzalez v. Coughlin,

969 F.Supp. 256, 257 (S.D.N.Y.1997); Wright v. Miller,

973 F.Supp. 390, 395 (S.D.N.Y.1997); Lee v. Coughlin,

26 F.Supp.2d 615, 632–33 (S.D.N.Y.1998)). Accordingly,

New York State regulations do create a protected liberty

interest in remaining free from disciplinary segregation.

b. Process Due

Defendants next urge the Court to find that, even if

Plaintiff was entitled to due process protections, he was

afforded the necessary procedural protections at his

hearing. In a conclusory fashion, Defendants argue that

Plaintiff “received advance notice of the charges, called

witnesses at the hearing, and testified on his own behalf.”

When charged with a disciplinary infraction that

could lead to loss of good-time credits or to confinement

in SHU, a prisoner is entitled to “at least the minimum

requirements of procedural due process appropriate for the

circumstances.” Wolff v. McDonnell, 418 U.S. 539, 558

(1974); see Benitez v. Wolff, 985 F.2d 662, 665 (2d

Cir.1993) (citing McCann v. Coughlin, 698 F.2d 112, 121

(2d Cir.1983)). This requires, among things, that the
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prisoner be given advance notice of the charges against

him and a meaningful opportunity to marshall and present

evidence in his defense, which includes the right to “call

witnesses and present evidence in his defense when

permitting him to do so will not be unduly hazardous to

institutional safety or correctional goals.”   Wolff, 418 U.S.

at 563, 566.

Plaintiff specifically argues that defendant Brunet

denied him due process by, among other things,

disregarding his complaints regarding the confiscation of

his trial materials and refusing to allow him to present an

eye witness who would testify that Plaintiff was beaten by

several of the defendants. The requirement that a prisoner

be given advance notice of the charges against him is “no

mere formality.” Benitez, 985 F.2d at 665. Such “notice

must be ‘written ... in order to inform [the inmate] of the

charges and to enable him to marshall the facts and

prepare a defense.” ’ Id. (quoting Wolff, 418 U.S. at 564).

Moreover, the prisoner must be given the notice no less

than 24 hours before the hearing and be permitted to retain

the notice for at least 24 hours. See Benitez, 985 F.2d at

665–66.

*7 Here, Plaintiff alleges that his litigation papers

were all confiscated from him by the guards in the SHU

and that, when he complained of these actions to

defendant Brunet, his concerns were ignored. Confiscation

of a prisoner's papers made in preparation for a hearing,

particularly the notice of charges, significantly hampers

the prisoner's ability to prepare his defense. Defendants do

not address Plaintiff's allegation in their papers.

Accordingly, summary judgment is not appropriate on this

ground.

A prisoner is also given the right to call and present

witnesses in his defense at a disciplinary hearing. See

Ponte v. Real, 471 U.S. 491, 495 (1985) (citing Wolff, 418

U.S. at 566)). This right is not absolute, however, as

prison officials must be allowed “discretion to keep the

hearing within reasonable limits and to refuse to call

witnesses that may create a risk of reprisal or undermine

authority.” Wolff, 418 U.S. at 566; see also Ponte, 471

U.S. at 496 (suggesting that prison officials may also deny

a witness request on grounds of irrelevance or lack of

necessity). However, “a hearing official has a duty to

articulate an explanation for the decision to exclude a

witness.” Rivera v. Coughlin, No. 92 Civ. 3404, 1994 WL

263417, at 6 (S.D.N.Y. June 13, 1994).*

In this case, Plaintiff alleges that he requested the

presence of an eye-witness to the events in question but

that defendant Brunet did not allow it. The transcript to

the hearing reveals that Brunet informed Plaintiff that he

could not contact the witness because he could not contact

the witness and the hearing had to be finished that day.

Defendants have not argued, much less established,

that these were reasonable limits placed on the hearing by

Brunet. Moreover, Defendants have not presented any

evidence or argued that allowing the witness' testimony

would have been “unduly hazardous to institutional

safety” or create a “risk of reprisal or undermine

authority.” Defendants do not even argue the validity or

importance of those reasons set forth by defendant Brunet

at the hearing. Finally, it is clear that the proposed

evidence in this case was not irrelevant or unnecessary.

Accordingly, genuine issues of material fact exist which

prevent a finding of summary judgment at this time.

c. Qualified Immunity

Finally, relying solely on their prior arguments,

Defendants contend that defendant Brunet is protected by

qualified immunity. The doctrine of qualified immunity

protects a Section 1983 defendant from liability for

damages if his “conduct does not violate clearly

established statutory or constitutional rights of which a

reasonable person would have known.” Harlow v.

Fitzgerald, 457 U.S. 800, 818 (1982). Defendants are

further protected from liability where the rights are clearly

established if it was objectively reasonable to believe that

their actions did not violate those rights. See Anderson v.

Creighton, 483 U.S. 635, 638 (1987).

*8 The officials do not have such immunity, however,

where the “contours of the right” were “sufficiently clear

that a reasonable official would understand that what he is

doing violates that right.” Id. at 640. In determining

whether a particular right was clearly established at the

time of the alleged violation, courts should consider:

(1) whether the right in question was defined with
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“reasonable specificity;” (2) whether the decisional law

of the Supreme Court and the applicable circuit court

support the existence of the right in question; and (3)

whether under preexisting law a reasonable defendant

official would have understood that his or her acts were

unlawful.

 Jermosen v. Smith, 945 F.2d 547, 550 (2d Cir.1991).

In this case, Plaintiff's right to notice and to present

witnesses were clearly established and well defined at the

time of the hearing, July 22, 1993. Although, prior to

1993, it was not entirely clear whether a prisoner was

entitled to keep his notice for at least 24 hours, Benitez

clarified that this was so on February 3, 1993. Therefore,

it was not objectively reasonable for defendant Brunet to

leave unanswered Plaintiff's complaint that his litigation

papers were confiscated.

Also, the right to present witnesses at a disciplinary

hearing and the limitations on that right were well defined

prior to the time of the hearing. Whether the rationale

offered by defendant Brunet for excluding the witness, the

difficulty in locating the witness and the need to complete

the hearing that day, are sufficient justification to support

his qualified immunity defense are material issues of fact

which cannot be resolved on a motion for summary

judgment. See Rivera, 1994 WL 263417, at 6.*

Accordingly, summary judgment may not be granted on

this ground.

In light of these holdings, it is evident that this Court

made a clear error of law and that reconsideration is

appropriate as to Plaintiff's claims against defendant

Brunet.

B. Recusal

Plaintiff's motion for recusal is based on 28 U.S.C. §

455(a), which states that “[a]ny justice, judge, or

magistrate of the United States shall disqualify himself in

any proceeding in which his impartiality might reasonably

be questioned.” Id. Importantly, it does not matter whether

the judge is in fact subjectively impartial, only whether the

objective facts create the appearance of impartiality.

United States v. Bayless, 201 F.3d 116, 126 (2d Cir.2000);

Hughes v. City of Albany, No. 98–2665, 1999 WL

709290, at 2 (2d Cir. July 1, 1999). “The ultimate**

inquiry is whether ‘a reasonable person, knowing all the

facts, would conclude that the trial judge's impartiality

could reasonably be questioned.” ’ Hughes v. City of

Albany, 33 F.Supp.2d 152, 153 (N.D.N.Y.1999) (quoting

United States v. Lovaglia, 954 F.2d 811, 815 (2d

Cir.1992)); see Bayless, 201 F.3d at 126.

In this case, Plaintiff's claim is based on the

congregation of a number of the Court's rulings and the

overall handling of his case. The Supreme Court has held,

however, that “judicial rulings alone almost never

constitute a valid basis for a bias or partiality motion.”

Liteky v. United States, 510 U.S. 540, 555 (1994); see

Hughes, 1999 WL 709290, at 2. Indeed, the Second**

Circuit has held that “opinions formed by a judge on the

basis of facts introduced or events occurring in the course

of judicial proceedings do not constitute a basis for recusal

unless they indicate that the judge has a ‘deep-seated

favoritism or antagonism that would make fair judgment

impossible.” ’   United States v. Diaz, 176 F.3d 52, 112

(2d Cir.1999) (quoting Liteky, 510 U.S. at 555). Plaintiff

has put forth nothing, and a review of the record reveals

nothing, which would suggest to an objective observer that

the Court has a deep-seated favoritism for Defendants or

any antagonism against Plaintiff. Therefore, his motion is

denied.

III. CONCLUSION

*9 ORDERED that Plaintiff's motion to vacate is

GRANTED in part and DENIED in part consistent with

the terms of this opinion;

ORDERED that Plaintiff's claim against defendant

Brunet be REINSTATED and the judgment dismissing the

case in defendant Brunet's favor be VACATED;

ORDERED that Plaintiff's motion for recusal is

DENIED; and it is further

ORDERED that the clerk serve a copy of this order

on all parties by regular mail.

IT IS SO ORDERED.

N.D.N.Y.,2001.

© 2012 Thomson Reuters. No Claim to Orig. US Gov. Works.

Case 9:13-cv-01497-GTS-DEP   Document 45   Filed 02/26/16   Page 62 of 96

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1991165203&ReferencePosition=550
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1991165203&ReferencePosition=550
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=999&FindType=Y&SerialNum=1994131020
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=999&FindType=Y&SerialNum=1994131020
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=28USCAS455&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=28USCAS455&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=2000034235&ReferencePosition=126
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=2000034235&ReferencePosition=126
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=999&FindType=Y&SerialNum=1999210091
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=999&FindType=Y&SerialNum=1999210091
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=999&FindType=Y&SerialNum=1999210091
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=4637&FindType=Y&ReferencePositionType=S&SerialNum=1999036709&ReferencePosition=153
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=4637&FindType=Y&ReferencePositionType=S&SerialNum=1999036709&ReferencePosition=153
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=4637&FindType=Y&ReferencePositionType=S&SerialNum=1999036709&ReferencePosition=153
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1992028363&ReferencePosition=815
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1992028363&ReferencePosition=815
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1992028363&ReferencePosition=815
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=2000034235&ReferencePosition=126
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=2000034235&ReferencePosition=126
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=780&FindType=Y&ReferencePositionType=S&SerialNum=1994058306&ReferencePosition=555
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=780&FindType=Y&ReferencePositionType=S&SerialNum=1994058306&ReferencePosition=555
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=999&FindType=Y&SerialNum=1999210091
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=999&FindType=Y&SerialNum=1999210091
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=1999116026&ReferencePosition=112
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=1999116026&ReferencePosition=112
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=1999116026&ReferencePosition=112
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=780&FindType=Y&ReferencePositionType=S&SerialNum=1994058306&ReferencePosition=555
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=780&FindType=Y&ReferencePositionType=S&SerialNum=1994058306&ReferencePosition=555


 Page 8

Not Reported in F.Supp.2d, 2001 WL 118598 (N.D.N.Y.)

(Cite as: 2001 WL 118598 (N.D.N.Y.))

Alvarez v. Coughlin

Not Reported in F.Supp.2d, 2001 WL 118598 (N.D.N.Y.)

END OF DOCUMENT

© 2012 Thomson Reuters. No Claim to Orig. US Gov. Works.

Case 9:13-cv-01497-GTS-DEP   Document 45   Filed 02/26/16   Page 63 of 96



Gates v. Selsky, Not Reported in F.Supp.2d (2005)

2005 WL 2136914

 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 1

KeyCite Yellow Flag - Negative Treatment

 On Reconsideration in Part Gates v. Selsky, W.D.N.Y., November

22, 2005

2005 WL 2136914
Only the Westlaw citation is currently available.

United States District Court,
W.D. New York.

Nathaniel GATES, Plaintiff,
v.

Donald SELSKY, et al., Defendants.

No. 02 CV 496.
|

Sept. 2, 2005.

Attorneys and Law Firms

Nathaniel Gates, Alden, NY, Pro Se.

Darren Longo, Peter B. Sullivan, Office of the New York
State Attorney General, Buffalo, NY, for Defendants.

Order

SCOTT, Magistrate J.

*1  Before the Court are (a) plaintiff's motion for summary
judgment (Docket No. 47), and (b) defendants' cross-
motion for summary judgment (Docket No. 56). The parties
consented to proceed before the undersigned as Magistrate
Judge (Docket No. 53, Mar. 7, 2005). Responses to plaintiff's
motion eventually were due by June 30, 2005 (as extended
at the request of defense counsel, with the understanding that
they would cross-move), and replies (if any) were due by
August 1, 2005, with the motion deemed submitted on the
latter date (Docket Nos. 51, 52, 55, 65). Responses to the
defense cross-motion were due by August 1, 2005, and that
motion was deemed submitted on August 1, 2005 (Docket
No. 65). Defendants submitted for in camera review four

pages from an exhibit to one of the defendant's Declarations. 1

The Court issued an Order to Show Cause, returnable August
3, 2005, on why these documents should be reviewed in
camera without service upon plaintiff (Docket No. 66). The
Court then ordered defendants either to serve and file these
four documents or they would be excluded from judicial
consideration (Docket No. 68). That Order gave defendants

until August 19 (seven business days from entry of the Order)
in order to serve and file the four documents (id.). Defendants
filed and served these documents (Docket No. 69, Decl., Ex.
A, with certificate of service).

BACKGROUND

The present action involves an August 1999 incident in
the Attica Correctional Facility which resulted in a Tier
III administrative hearing in which plaintiff, an inmate
proceeding pro se, now claims violated his constitutional
rights to due process of law. Plaintiff has amended the
Complaint several times (Docket Nos. 17 (motion for
leave to amend), 25 (Order granting leave to amend), 27
(Amended Compl.), 30 (motion for leave to amend), 35
(motion for extension of time to file amended complaint),
36 (Order granting leave to amend), 37 (motion to amend),
39 (Order granting leave), 41 (Amended Complaint)). He
now alleges a single cause of action for deprivation of
due process under the Fourteenth Amendment (Docket No.
41, Am. Compl. ¶¶ 26, 27). Plaintiff seeks a declaratory
judgment that defendants' conduct violated his constitutional
rights; $150,000 in compensatory damages against defendant
Selsky, $100,000 against defendant Bradt, and $75,000
against defendant Westermeier; punitive damages of $20,000
against each defendant, and other relief (Docket No. 41, Am.
Compl., Relief ¶¶ (A)-(D)).

Factual Allegations
According to plaintiff's statement of undisputed facts (Docket

No. 50) 2  plaintiff was accused in a misbehavior report on
August 10, 1999, by correction officer Garbacz for violating
prison rules 104.11, violent conduct; 104.13, creating a
disturbance; 100.11, assault on staff; 106.10, refusing a
direct order; and 115.10, refusing a search or frisk (Docket
No. 50 ¶ 4). Later that day, plaintiff was accused in a
second misbehavior report by correction officer Verrastro for
violation of prison rules 113.10, weapon, and 113.25, drug
possession (id. ¶ 5). Plaintiff was immediately removed from
general prison population and placed in housing unit. Once
he was served with the misbehavior reports, plaintiff selected
defendant Correction Officer R. Westermeier as his employee
assistant. (Id. ¶ 6.) Plaintiff claims that Westermeier denied
him assistance in responding to the second misbehavior report
(id. ¶ 7). A combined disciplinary hearing was conducted
before defendant Captain Mark Bradt, on September 7, 1999
(id. ¶¶ 8, 9; see Docket No. 57, Defs. Statement, Response to
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Pl. Statement ¶ 2). There, plaintiff objected to Westermeier
not providing assistance regarding the second report (Docket
No. 50, Pl. Statement ¶ 9). The hearing was conducted in
disregard to plaintiff's objections and plaintiff was found
guilty of all charges (id. ¶¶ 10-11). He was sentenced to
twelve months in special housing unit (or “SHU”), loss
of package, commissary, and telephone privileges, eighteen
months loss of personal clothing, and recommendation of loss
of good time (id. ¶ 11; Docket No. 57, Defs. Statement ¶ 42).
Plaintiff filed a timely appeal to defendant Donald Selsky,
director of Special Housing Units within the Department of
Correctional Services (“DOCS”), alleging that he was denied
assistance and was not informed, notified, or allowed to
comment upon the evidence against him (Docket No. 50, Pl.
Statement ¶ 12). On or about November 17, 1999, defendant
Selsky affirmed the disciplinary hearing's determination (id.
¶ 13).

*2  Plaintiff claims that he was held in special housing unit
for 365 days due to defendant Selsky's failure to reverse
this disciplinary decision. (Docket No. 49, Pl. Aff. ¶ 22.)
Defendants, however, contend that plaintiff only served
six months in special housing unit on defendant Bradt's
determination (Docket No. 57, Defs. Statement, Response to
Pl. Statement ¶ 15). Selsky modified Bradt's determination
on the loss of good time, reducing it from twelve months
to six (Docket No. 62, Selsky Decl. ¶ 19, Ex. C121-A).
Plaintiff filed an Article 78 petition in New York State
Supreme Court challenging this determination on or about
May 31, 2000 (Docket No. 50, Pl. Statement ¶ 14; see
Docket No. 59, Fritschi Decl. ¶¶ 4, 5, Ex. A). Selsky
administratively reversed the misbehavior reports; plaintiff
claims that Selsky conceded to violation of plaintiff's rights
(Docket No. 50, Pl. Statement ¶ 15; see also Docket No. 57,
Defs. Statement, Response to Pl. Statement ¶ 15 (agreeing
that Selsky administratively reversed and expunged the
disciplinary reports)). Selsky issued a memorandum on July
21, 2000, expunging the second misbehavior report stating
the reason for this action was because it was “modified after
discussion with AG's office [d]ue to denial of assistance
on charges for C.O. Verrastro report.” (Docket No. 50, Pl.
Statement ¶ 16; Docket No. 57, Defs. Statement, Response
to Pl. Statement ¶ 16; Docket No. 62, Selsky Decl. ¶ 19,
Ex. C121-A.) Selsky then issued a second memorandum on
August 22, 2000, providing a complete expungement of all
charges, again allegedly reversed following discussion with
the Attorney General's office “due to failure to provide inmate
with notice that certain documentary evidence would be
considered” (Docket No. 50, Pl. Statement ¶ 17; Docket No.

57, Defs. Statement, Response to Pl. Statement ¶ 17; Docket
No. 62, Selsky Decl. ¶ 23, Ex. C000123). Selsky submitted
these memoranda in state court as support for his motion to
dismiss the Article 78 petition as being moot (Docket No. 50,
Pl. Statement ¶ 18; Docket No. 57, Defs. Statement, Response
to Pl. Statement ¶ 18; see Docket No. 59, Fritschi Decl. Ex.
B).

Plaintiff's Motion
Prior to his release from Attica Correctional Facility on parole
(see Docket No. 57, Defs. Statement ¶ 81), plaintiff moved
for summary judgment (Docket No. 47). He poses four issues
for resolution with his motion: (1) whether he demonstrated
a “liberty interest” for his twelve months in special housing
unit as being atypical and significant hardship for inmates;
(2) whether defendants are barred by collateral estoppel from
relitigating the due process issues for denial of meaningful
assistance and furnishing notice of evidence against him; (3)
whether defendants are liable for violations of plaintiff's due
process rights; and (4) whether defendants are shielded by
qualified immunity. (Docket No. 48, Pl. Memo. at (2)).

Defendants' Cross-Motion
*3  Defendants cross-moved for an order denying plaintiff

summary judgment and for summary judgment to them
to dismiss the Complaint (Docket No. 55). According to
defendants, plaintiff had a list of employee assistants that
included defendant correction officer Robert Westermeier,
but plaintiff did not select him (Docket No. 57, Defs.
Statement ¶¶ 6, 7; Docket No. 58, Bradt Decl. ¶ 20, Ex.
B, at 000092). Plaintiff testified that Westermeier was not
his employee assistant (Docket No. 57, Defs. Statement ¶ 9;
Docket No. 61, Defs. Atty. Decl. Ex. A, Pl. EBT Tr. at 48).
Westermeier did meet with potential witnesses who declined
to participate (Docket No. 57, Defs. Statement ¶¶ 12-16).
Defendant Bradt, as hearing officer, had sole discretion to
affirm the charges based on the evidence presented to him
and had discretion to impose penalties (Docket No. 57, Defs.
Statement ¶¶ 25-26; Docket No. 62, Selsky Decl. ¶¶ 5, 6).
Bradt interrogated those of plaintiff's identified witnesses
who agreed to participate; all said they saw the incident
and saw plaintiff had complied with the search procedures
(Docket No. 57, Defs. Statement ¶¶ 28-31). Bradt then took
the testimony of two officers (id. ¶ 33). Bradt states in
his Declaration that he relied upon a confidential statement
made by another officer (Docket No. 58, ¶¶ 12-13, 14).
These documents were subject to the Order to Show Cause
(see Docket Nos. 66 (Order to Show Cause), 68 (Order
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compelling filing and service), 69 (defendants' production of
documents)).

DISCUSSION

I. Summary Judgment Standard
Summary judgment is appropriate only if the pleadings,
depositions, answers to interrogatories, and admissions on
file, together with the affidavits show that there is no
genuine issue as to any material fact and that the moving
party is entitled to a judgment as a matter of law. Ford v.
Reynolds, 316 F.3d 351, 354 (2d Cir.2003); Fed.R.Civ.P.
56(c). The party seeking summary judgment has the burden
to demonstrate that no genuine issue of material fact exists. In
determining whether a genuine issue of material fact exists, a
court must examine the evidence in the light most favorable
to, and draw all inferences in favor of, the non-movant. Ford,
supra, 316 F.3d at 354. “A dispute regarding a material fact is
genuine ‘if the evidence is such that a reasonable jury could
return a verdict for the nonmoving party.” ’ Lazard Freres
& Co. v. Protective Life Ins. Co., 108 F.3d 1531, 1535 (2d
Cir.) (quoting Anderson v. Liberty Lobby, 477 U.S. 242, 248,
106 S.Ct. 2505, 91 L.Ed.2d 202 (1986)), cert. denied, 522
U.S. 864 (1997). While the moving party must demonstrate
the absence of any genuine factual dispute, Celotex Corp.
v. Catrett, 477 U.S. 317, 323, 106 S.Ct. 2548, 91 L.Ed.2d
265 (1986), the party against whom summary judgment is
sought, however, “must do more than simply show that there
is some metaphysical doubt as to the material facts.... [T]he
nonmoving party must come forward with specific facts
showing that there is a genuine issue for trial.” Matsushita
Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 586-87,
106 S.Ct. 1348, 89 L.Ed.2d 538 (1986) (emphasis in original
removed); McCarthy v. American Intern. Group, Inc., 283
F.3d 121, 124 (2d Cir.2002); Marvel Characters v. Simon,
310 F.3d 280, 285-86 (2d Cir.2002).

II. Plaintiff's Motion

A. Liberty Interest
*4  For plaintiff's due process violation claim, he has to

establish that he lost a cognizable liberty interest. Under the
analysis of Sandin v. Conner, 515 U.S. 472, 484, 115 S.Ct.
2293, 132 L.Ed.2d 418 (1995), and its progeny, plaintiff
argues that he suffered a loss of liberty for being placed in
SHU for twelve months. In this Circuit, three factors must
be evaluated to determine if an inmate has a constitutionally
significant liberty interest apart from the normal deprivations

inherent with imprisonment; the effect of segregation on
the length of the inmate's imprisonment, comparison of
conditions in SHU with that of the general population, and the
duration of the segregation. Wright v. Coughlin, 132 F.3d 133,
136 (2d Cir.1998). On the duration of segregation element,
prolonged confinement in SHU, or a sentence for prolonged
confinement, has been held in this Circuit to be atypical and a
deprivation of an inmate's liberty. See Colon v. Howard, 215
F.3d 227 (2d Cir.2000) (305 days SHU confinement); Sims v.
Artuz, 230 F.3d 14 (2d Cir.2000) (7 months SHU confinement
in restraints, aggregated sentences to SHU of 3½ years); Lee v.
Coughlin, 26 F.Supp.2d 615 (S.D.N.Y.1998) (376 days SHU
confinement); see also Giano v. Selsky, 238 F.3d 223, 225-26
(2d Cir.2001) (125 days SHU confinement in new facility
after 670 days confinement in former facility, Second Circuit
aggregated two confinements).

Plaintiff complains that being in maximum security reduced
his chances to being released on parole. (Docket No. 48, Pl.

Memo. at 5. 3 ) Plaintiff claims that he was confined to special
housing unit for 365 days, with loss of packages, commissary,
telephone calls, and loss of access to personal clothes for
eighteen months, constituting a departure from ordinary
confinement to require Sandin due process protections (id.).
See Colon v. Howard, 213 F.3d 227 (2d Cir.2000); Lee v.
Coughlin, 26 F.Supp.2d 615 (S.D.N.Y.1998).

Defendants, however, contend that plaintiff was confined
to the special housing unit on Bradt's adoption of the
misbehavior reports at issue here for only six months (Docket
No. 57, Defs. Statement, Response to Pl. Statement ¶ 15;
Docket No. 62, Selsky Decl. ¶¶ 24-27, 29-31, Ex. D131-34),
suggesting that an issue of fact exists. Selsky states that,
by the time he reversed the misbehavior reports, plaintiff
had served all the special housing unit time imposed by
Bradt (Docket No. 62, Selsky Decl. ¶ 24), but plaintiff
meanwhile accumulated other misbehavior reports which
resulted in penalties that he served consecutively to the
SHU time he had under the misbehavior reports at issue
in this case (id. ¶¶ 25-26). When Selsky reversed Bradt's
determination, the time plaintiff served was credited to other
misbehavior penalties (id. ¶¶ 27, 29-31, Ex. D131-34). They
contend that, as to Selsky himself, at most he would be
liable for three months (from when he initially affirmed
Bradt's decision until Selsky's expungement of the discipline)
(Docket No. 64, Defs. Memo. at 8 n. 3). Defendants conclude
that the conditions within SHU are not dramatically different
from general prison population (id. at 8-9, citing Husbands
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v. McClellan, 990 F.Supp. 214, 218-19 (W.D.N.Y.1998)
(Larimer, Ch. J.)).

*5  Plaintiff was placed in special housing unit on August 10,
1999, following the incident, and defendant Selsky expunged
the misbehavior reports on August 20, 2000. In Sims v. Artuz,
230 F.3d 14, 23 (2d Cir.2000), the Second Circuit held that
a sentence of one year in SHU was a sufficient length to be
atypical under Sandin. Here, defendants argue that plaintiff
was confined only six months in SHU. But the fact he was
sentenced to twice that term is sufficient length to be atypical.
Therefore, plaintiff has established a liberty interest that
possibly was infringed by defendants.

B. Collateral Estoppel
Plaintiff contends that the order dismissing his Article 78
petition was a judgment that collaterally estops defendants'
defense (see Docket No. 48, Pl. Memo. at 6-7). Defendants
argue that the Article 78 proceeding has no collateral estoppel
effect on them in this action since that proceeding was
dismissed as moot. (Docket No. 64, Defs. Memo. at 6-7.)
Plaintiff concedes that an order was entered mooting his
petition (Docket No. 48, Pl. Memo. at 7). That order,
however, only dismissed the petition as moot (Docket No. 59,
Fritschi Decl. Ex. C), without granting the relief requested
(cf. Docket No. 48, Pl. Memo. at 7). Absent a prior judgment
on the merits of the petition, there is no judgment to
collaterally estop defendants. Defendant Selsky's memoranda
(the rationale plaintiff claims for deeming his Article 78
petition moot, cf. Docket No. 48, Pl. Memo. at 8-10) is not
a judgment (Docket No. 64, Defs. Memo. at 7). At most, it
is evidence and a possible admission, but by itself it lacks
preclusive effect.

C. Due Process Violation
Plaintiff argues that each defendant is personally liable for
their respective roles in this matter. Defendant Westermeier
was the assigned employee assistant but allegedly failed to
provide that assistance to plaintiff. Defendant Bradt was the
hearing officer and defendant Selsky was the appellate review
official; both disregarded plaintiff's two objections to the
disciplinary hearing that he was deprived assistance and was
not informed of the evidence against him. (Docket No. 48, Pl.
Memo. at 10-11.)

1. Westermeier as Employee Assistant

Plaintiff here objects to the quality of the employee assistance
afforded him by defendant Westermeier. Westermeier
substituted for one of the employee assistants plaintiff
previously selected, contacting the witnesses plaintiff
identified and reporting the results of these inquires (that
either the witnesses did not observe anything or declined to
testify) to him.

According to the disciplinary hearing record, plaintiff was
told that he was not being provided with an employee assistant
for the second misbehavior report for weapon possession,
drug possession, smuggling, and a facility visiting violation
because he was not confined in SHU on that report (Docket
No. 58, Bradt Decl. Ex. A12, 8). But plaintiff's request for
employee assistance and the form submitted for his signature
by Westermeier indicated that the named assistants were for
two misbehavior reports (id. Ex. A92, 97).

a. Right to Employee Assistance in Disciplinary
Proceedings
*6  The United States Court of Appeals for the

Second Circuit in Eng established for inmates the limited
constitutional right to “some assistance” to them while they
are in SHU or otherwise disabled by being transferred to
another facility while their disciplinary proceedings were
pending. Eng v. Coughlin, 858 F.2d 889, 897-98 (2d
Cir.1988). This assistance must be provided in good faith and
in the best interest of the inmate, id. at 898. Recognizing that
an inmate in SHU has an extremely limited ability to prepare
his defense for a disciplinary hearing (such as to formulate
a defense, collect statements, interview witnesses, compile
documentary evidence), id. at 897, an employee assistant,
at a minimum, is to perform pre-hearing investigatory tasks
that the inmate would have done but for his incarceration in
SHU or other disability. id. at 898; Pilgrim v. Luther, No. 01
Civ. 8995, 2003 U.S. Dist. LEXIS 2933, at *18 (S.D.N.Y.
Feb. 27, 2003). An inmate may waive this limited right to
assistance, see, e.g., Jermonsen v. Coughlin, No. 86 CV 208,
2001 U.S. Dist. LEXIS 23577, at *37 (N.D.N.Y. July 25,
2001) (Peebles, Mag. J.).

The employee assistant is to do what the inmate instructs
him to do. Silva v. Casey, 992 F.2d 20, 22 (2d Cir.1993);
Dawes v. Carpenter, 899 F.Supp. 892, 896 (N.D.N.Y.1995).
But an inmate is not entitled to the employee assistant
serving as his advocate or counsel, Jackson v. Johnson, 30
F.Supp.2d 613, 619 (S.D.N.Y.1998) (Peck, Mag. J.), or to
have that assistant serve as a private investigator, Shepard v.
Coughlin, No. 91 Civ. 8725, 1993 U.S. Dist. LEXIS 3170,
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at *13 (S.D.N.Y. Mar. 16, 1993). The assistant only acts
as the inmate's surrogate, Samuels v. Selsky, No. 01 Civ.
8235, 2003 U.S. Dist. LEXIS 19162, at *36 (S.D.N.Y. Oct.
24, 2003) (quoting Jackson, supra, 30 F.Supp.2d at 619,
internal citation omitted). The inmate also is not entitled to
the assistant of his choice, Jermonsen, supra, 2001 U.S. Dist.
LEXIS 23577, at *36, state regulations only afford the inmate
the opportunity to select an assistant of his choice and do not
require that this choice be honored, Samuels, supra, 2003 U.S.
Dist. LEXIS 19162, at *38-39; Dawes v. Selsky, 265 A.D.2d
825, 696 N.Y.S.2d 327, 328 (4th Dep't 1999).

Failing to provide assistance without a valid reason may be
the basis for a § 1983 claim, with the burden of proving a
rationale for declining to assist the inmate upon the employee
assistant, Fay v. Coughlin, 893 F.2d 475, 478 (2d Cir.1990)
(per curiam); Ayers v. Ryan, 152 F.3d 77, 81 (2d Cir.1998).
On one extreme, an assigned assistant who does nothing to
assist an inmate “has failed to accord the prisoner his limited
constitutional due process right of assistance.” Eng, supra,
858 F.2d at 898. But the United States District Court for the
Southern District of New York evaluated the adequacy of the
assistant's performance on a harmless error analysis, Samuels,
supra, 2003 U.S. Dist. LEXIS 19162, *36, *38 (citing cases,
holding plaintiff was disciplined based upon other evidence);
but cf. Pilgrim, supra, 2003 U.S. Dist. LEXIS 2933, at *19
(ultimate outcome of disciplinary hearing not determinative
of whether right to assistance was violated). Courts have
found assistance to be adequate when a replacement assistant
interviewed witnesses but failed to tell the inmate, Silva v.
Coughlin, No. 89 Civ. 8584, 1992 U.S. Dist. LEXIS 6732,
at *16-20 (S.D.N.Y. May 18, 1992), aff'd, 992 F.2d 20 (2d
Cir.1993), or when the inmate alleged lack of assistance in
finding documents, courts found that the documents did not
exist, Mays v. Mahoney, No. 91 Civ. 3435, 1993 U.S. Dist.
LEXIS 19234, * 17-19 (S.D.N.Y. Nov. 23, 1993). This Court
held that, where an employee assistant interviewed witnesses
and reported to the inmate, nothing else was required of the
assistant, Jermosen v. Coughlin, No. 89 CV 1140, 1993 U.S.
Dist. LEXIS 11364, at *10-12 (W.D.N.Y. Aug. 5, 1993)
(Elfvin, J.).

b. Application
*7  Here, defendant Westermeier was covering for another

employee who plaintiff identified as his assistant. Cf. Lee v.
Coughlin, 902 F.Supp. 424, 432 (S.D.N.Y.1995) (defendant
substituted for three chosen assistants, nothing in record
why chosen assistants were not available for duration of
disciplinary hearing); Silva, supra, 1992 U.S. Dist. LEXIS

7323, at *20-21 (substitute assistant), aff'd, 992 F.2d 20
(2d Cir.1993). Westermeier questioned several of plaintiff's
witnesses, securing signatures of those inmates to forms in
which they declined to testify (Docket No. 63, Westermeier
Decl. ¶¶ 10-12), meeting with plaintiff one time (id. ¶¶ 13-19).

Plaintiff complains that he gave Westermeier a list of
potential witnesses and list of questions to be asked each
witness, but Westermeier failed to interview these potential
witnesses (Docket No. 49, Pl. Aff. ¶ 15; Docket No. 50,
Pl. Statement ¶ 7; Docket No. 1, Compl. ¶¶ 19, 20; Docket
No. 27, Am. Compl. ¶ 11; Docket No. 41, (2d) Am. Compl.
¶ 11; cf. Docket No. 57, Defs. Response to Pl.'s Statement
¶ 7). Westermeier met with some of the witnesses plaintiff
identified and all signed forms declining to participate
(Docket No. 57, Defs. Statement ¶¶ 10-16), meeting with
plaintiff to present the assault report (id. ¶¶ 17-23). Plaintiff,
however, does not state how this assistance was inadequate.

Defendants contend, however, that plaintiff did not select
Westermeier as his employee assistant (Docket No. 58,
Bradt Decl. ¶ 20, Ex. B92; Docket No. 63, Westermeier
Decl. ¶ 7; Docket No. 57, Defs. Statement ¶¶ 7-9, Defs.
Response ¶¶ 6-7; see also Docket No. 61, Longo Decl.,
Ex. A, Tr. at 48-50), but Westermeier filled in for
plaintiff's assistant on August 13, 1999 (Docket No. 63,
Westermeier Decl. ¶¶ 8-9; Docket No. 57, Defs. Statement
¶¶ 11-12). They argue (without citation to authority) that,
as a substitute for plaintiff's assistant, Westermeier “did
not bear the responsibility of providing plaintiff with the
full measure of assistance to which plaintiff claims he was
entitled” (Docket No. 64, Defs. Memo. at 17) or, alternatively,
that Westermeier is entitled to qualified immunity because
it was not unreasonable for him to interview witnesses and
to provide documents to plaintiff (id. at 18). The employee
assistant, even one substituting for another assistant, owes the
inmate a duty to the provision of requested services in good
faith and in the best interest of that inmate, see Eng, supra,
858 F.2d at 898, and perform as instructed by the inmate,
Silva, supra, 992 F.2d at 22. While plaintiff declined to sign
the form Westermeier presented following their interview
(Docket No. 63, Westermeier Decl. ¶ 17, Ex. A97), that action
did not constitute a waiver of the right to assistance.

Using the harmless error analysis from the Southern District
of New York, the fact that Westermeier, rather than plaintiff's
selected assistant, conducted the interviews had no bearing
on the ultimate outcome of his disciplinary proceeding.
Westermeier posed two questions to four of fifteen inmate
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witnesses plaintiff identified (Docket No. 64, Defs. Memo.
at 17; Docket No. 63, Westermeier Decl. ¶¶ 10-13, Ex.
A97). During the disciplinary hearing, plaintiff stated that he
had other, unspecified questions he wanted asked of these
witnesses that were not posed by the assistant (Docket No.
64, Defs. Memo. at 17; Docket No. 58, Bradt Decl. ¶¶
27-28, Ex. A3). Hearing officer Bradt reduced the number of
potential witnesses from fifteen (or eleven willing to testify)
to five to avoid redundancy (Docket No. 58, Bradt Decl. ¶
27, Ex. A3, 4). Bradt then asked the five witnesses the four
questions plaintiff wanted posed (id. ¶ 31, Ex. A12-28). In a
later deposition, plaintiff testified that he wanted an assistant
to investigate whether he was set up on the contraband
misbehavior report (see Docket No. 64, Defs. Memo. at
19-20, quoting Docket No. 61, Longo Decl., Ex. A, Tr. at
48-50). But the employee assistant's role is not to serve as a
private investigator for the inmate. Shepard, supra, 1993 U.S.
Dist. LEXIS 3170, at *13.

*8  Any prejudice arising from Westermeier's actions would
concern the four inmates who declined to testify. Plaintiff
does not make a proffer of what these inmates may have
witnessed or testified to had Westermeier obtained their
statements or whether their failure to testify was due to
Westermeier. Nevertheless, Bradt restricted the number of
witnesses to five and plaintiff does not state how the reluctant
four witnesses would have testified differently than the five he
called to testify (that Westermeier first interviewed). Despite
Selsky's later reduction and reversal of disciplinary action
due to the issue of employee assistance, Westermeier limited
role as employee assistant did not have a prejudicial effect on
plaintiff's disciplinary hearing. See Samuels, supra, 2003 U.S.
Dist. LEXIS 19162, at *39. Plaintiff, therefore did not state a
due process claim against Westermeier.

2. Bradt as Hearing Officer
Plaintiff alleges that Bradt is liable for his conduct of the
disciplinary hearing as the hearing officer by depriving him
of employee assistance and by not affording plaintiff access
to the evidence against him. Defendants counter that plaintiff
made only conclusory allegations insufficient to grant him
summary judgment (Docket No. 64, Defs. Memo. at 18).
Plaintiff makes no specific allegations of the flaws in Bradt's
conduct of the proceedings against plaintiff. Alternatively,
defendants argue that Bradt should enjoy qualified immunity
because, after hearing the witnesses called on plaintiff's
behalf, it was reasonable for him not to call the other
witnesses plaintiff identified (id. at 23).

As a hearing officer, Bradt could refuse to call witnesses for
irrelevance, lack of necessity or the hazards presented in that
case. See Wolff v. McDonnell, 418 U.S. 539, 566, 94 S.Ct.
2963, 41 L.Ed.2d 935 (1974); Russell v. Selsky, 35 F.3d 55,
59 (2d Cir.1994). Plaintiff, when informed that four of his
original fifteen witnesses declined to testify and not all eleven
witnesses would be heard, called five witnesses. But issues of
fact remain regarding not informing plaintiff of the evidence
against him, as discussed below.

3. Selsky
As for Selsky, plaintiff faults Selsky for initially affirming
Bradt's determination. Defendants argue that he is responsible
only from when he affirmed plaintiff's disciplinary
determination on November 17, 1999, to his expunging of the
charges (Docket No. 64, Defs. Memo. at 8 n. 3, 23). Since they
believe Bradt is not liable, defendants conclude Selsky also
is not liable (id. at 23). They also argue that administrative
appellate review is not a due process right, or one currently
recognized in this Circuit (id. at 23-24 & n. 5), hence entitling
Selsky to qualified immunity.

D. Qualified Immunity
Plaintiff argues that defendants should not enjoy qualified
immunity. He outlines the existing precedent as of 1999
that established his rights to minimal due process in his
disciplinary hearing (Docket No. 48, Pl. Memo. at 12-13).
As stated above for each defendant individually, each
claims qualified immunity either because their actions were
reasonable under the then-current state of the law or no legal
requirement existed to make them liable. In particular, as
to Selsky, plaintiff does not argue how he does not enjoy
immunity given the lack of a constitutional right to an
administrative appeal of a disciplinary proceeding.

*9  When confronted by a claim of qualified immunity, one
of the first questions for the Court to resolve is do the facts,
taken in the light most favorable to the party asserting the
injury, show the official's conduct violated a constitutional
right. See Saucier v. Katz, 533 U.S. 194, 201, 121 S.Ct.
2151, 150 L.Ed.2d 272 (2001). As required by the Saucier
Court, this Court first considered (above) the constitutional
question, then considered the qualified immunity question,
id. Government officials performing discretionary functions
generally are shielded by qualified immunity from liability
in their individual capacities, see Frank v. Reilin, 1 F.3d
1317, 1327 (2d Cir.1993), “insofar as their conduct does
not violate clearly established statutory or constitutional
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rights of which a reasonable person would have known.”
Harlow v. Fitzgerald, 457 U.S. 800, 818, 102 S.Ct. 2727, 73
L.Ed.2d 396 (1982). “If it was objectively reasonable for the
defendant to believe that his act did not violate the plaintiff's
constitutional rights, the defendant may nevertheless be
entitled to qualified immunity.” Anderson v. Creighton, 483
U.S. 635, 641, 107 S.Ct. 3034, 97 L.Ed.2d 523 (1987); Lowth
v. Town of Cheektowaga, 82 F.3d 563, 568-69 (2d Cir.1996).

III. Defendants' Cross-Motion
Defendants contend, first, that plaintiff failed adequately to
move for summary judgment by not submitting evidence
in support of his motion and violated this Court's local
rules by not including citations to the record with his
statement of undisputed facts (Docket No. 64, Defs. Memo.
at 6). On the merits, defendants argue that plaintiff fails to
establish defendants interfered with plaintiff's liberty interest
and fails to establish that defendants used constitutionally
infirmed procedures (id. at 1-2). Defendants claimed qualified
immunity (id. at 2). Most of these contentions were discussed
above in considering plaintiff's motion.

IV. Application

A. Plaintiff's Motion
Plaintiff did not follow this Court's procedural rules regarding
making a summary judgment motion, W.D.N.Y. Local Civ.
R. 56.1(d), see also id. R. 7.1(e) (papers required to support
summary judgment motions), 56.2 (notice to pro se plaintiff
opponents to summary judgment motions). Failure to submit
a Rule 56.1 statement “may constitute grounds for denial
of the motion,” id. R. 56.1(a) (emphasis added), including
failure to provide citations to evidence in the record to
substantiate the facts alleged in the statement. This citation
requirement helps the Court to identify the existence of
material issues of fact and the evidentiary support for
movant's or opponent's positions. This Court's Local Civil
Rule 5.2(e), the pro se litigant rule, states that pro se parties
must be familiar with and follow local rules, but (while
expressly listing particular local rules) does not explicitly
list Rule 56.1. Local Rule 56.2 requires notice to a pro se
plaintiff of a pending summary judgment motion, informing
that plaintiff that merely reasserting claims alleged in the
complaint will not satisfy responding to a summary judgment
motion.

*10  But the lapse in not citing to the evidentiary record could
be excused due to his pro se status, cf. Haines v. Kerner, 404

U.S. 519, 92 S.Ct. 594, 30 L.Ed.2d 652 (1972) (per curiam)
(leeway given to pro se litigants in their papers), and the
Court can consider the merits asserted in plaintiff's motion.
Plaintiff's motion, despite the caution of Local Rule 56.2,
merely recites the allegations from his Complaint without
citation to evidence supporting those claims. As a result,
plaintiff's motion for summary judgment (Docket No. 47) is
DENIED.

B. Defendants' Cross-Motion

1. Merits
Regarding defendants' motion, plaintiff has asserted a liberty
interest. But defendant Westermeier did not deprive plaintiff
of due process in acting as plaintiff's substitute employee
assistant by interviewing inmates plaintiff identified. As for
defendant Selsky, plaintiff does not have a due process right
to an administrative appeal or to a particular result in such
an appeal. Therefore, plaintiff's due process claims against
Westermeier and Selsky also fails, as well as so much of
plaintiff's claim against Bradt regarding affording plaintiff
employee assistance.

Defendant Bradt, however, relied upon confidential
documents that were not revealed or referenced to plaintiff
during or following his disciplinary hearing (Docket No.
58, Bradt Decl. ¶¶ 11-14), not even alluded to as a basis
for Bradt's punishment. The disciplinary decision (id. Ex. B
000109) lists “hard copy” of “to/from” memoranda (including
one from Sergeant Martinez, who provided one of the
confidential reports, see Docket No. 69, Ex. A, 000089-90)
without alerting plaintiff to the existence of the confidential
memoranda Bradt relied upon in reaching his decision. These
documents were only recently served upon plaintiff as part of
defendants' motion papers (see Docket Nos. 69, 68). Plaintiff
generally objects that he was deprived of the evidence against
him, obviously without making specific reference to these
documents. Failure to produce these documents, to reference
them as the basis for Bradt's decision, or even to furnish
a justification for their exclusion when challenged here in
Court, see Sira v. Morton, 380 F.3d 57, 75 (2d Cir.2004),
violates plaintiff's due process rights. Plaintiff's punishment
under Bradt's determination was reduced ultimately because
plaintiff was not afforded “notice that certain documentary
evidence would be considered” (Docket No. 62, Selsky Decl.
¶ 23, Ex. C000123).

2. Qualified Immunity
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With plaintiff stating a claim against Bradt only, defendants'
alternative assertion of qualified immunity needs to be
examined. Defendants argue that Bradt should enjoy
immunity as to the denial of employment assistance in
obtaining witnesses (Docket No. 64, Defs. Memo. at 23), but
they do not address immunity regarding depriving plaintiff of
access to the evidence against him.

Inmates have a well established due process right, at a
minimum, to knowing the evidence that confronts them in a
disciplinary hearing, Sira, supra, 380 F.3d at 74, 76 (denying
qualified immunity for failure to disclose evidence, identities
of confidential informants); Wolff v. McDonnell, 418 U.S.
539, 564, 94 S.Ct. 2963, 41 L.Ed.2d 935 (1974); Francis v.
Coughlin, 891 F.2d 43, 47-48 (2d Cir.1989), and this right
existed in August 1999. As noted by the Second Circuit in
Sira,

*11  “such disclosure affords the inmate a reasonable
opportunity to explain his actions and to alert officials to
possible defects in the evidence.

“Courts have long recognized, however, that the right to
know evidence supporting prison disciplinary rulings is
not absolute. See Wolff v. McDonnell, 418 U.S. at 564-65.
As the Supreme Court has observed, prison disciplinary
proceedings ‘take place in tightly controlled environments
peopled by those who have been unable to conduct
themselves properly in a free society.’ Ponte v. Real, 471
U.S. 491, 497, 105 S.Ct. 2192, 85 L.Ed.2d 553 (1985).
The risks of ‘violence or intimidation directed at either
other inmates or staff’ are real. Id. at 495. Thus, when the
disclosure of evidence presents such risks, hearing officers
may properly decline to inform an inmate of the adverse
evidence.”

Sira, supra, 380 F.3d at 74-75. Institutional safety concerns
may provide a sufficient reason to decline to inform an inmate
of evidence. Francis, supra, 891 F.2d at 47-48.

Unlike in Sira, 380 F.3d at 75, Bradt in this case did not
present a contemporaneous. reason for not disclosing these
documents. Only in support of an in camera inspection
of these documents was any type of reason given (see
Docket No. 58, Bradt Decl. ¶¶ 11-14), that their disclosure
would somehow reveal DOCS's procedures and techniques of
investigation (id. ¶ 12). As noted in the Order following the

show cause to its production, the Court rejected defendants'
rationale first stated in defense counsel's cover letter that
they were submitted “for security reasons” this way rather
than serving and filing the documents. They then argued
that disclosure would reveal investigative tactics for the
facility and claimed the confidentiality declared upon these
documents, despite the fact of plaintiff's release from that
facility on parole last May. (See Docket No. 66, Order
at 2.) As in Sira, see id., there is nothing in the record
to explain why plaintiff could not have been told the
substance of the information that served as the basis for his
discipline without identifying the sources of that information.
Depriving plaintiff of that information “deprived him of
any opportunity to explain or challenge this inculpatory
evidence,” id. Reviewing the record in the light most favoring
plaintiff, he has presented a viable due process claim and
“there is no basis to hold that any reasonable officer could
have thought otherwise.” Id. at 76. As held in Sira, defendant
Bradt is not entitled to qualified immunity on this due process
claim. Id.

Thus, issues of material fact exist to preclude defendant
Bradt summary judgment as to the due process violation for
failing to disclose evidence against plaintiff in his disciplinary
proceeding.

CONCLUSION

Plaintiff's motion for summary judgment (Docket No. 47)
is denied; defendants' cross-motion for summary judgment
dismissing this Complaint (Docket No. 56) is granted in part
as to defendants Westermeier and Selsky entirely but in part
as to defendant Bradt for so much of plaintiff's due process
claim about affording employee assistance to plaintiff but
denied in part as to Bradt as to failing to furnish evidence
against plaintiff to him. The only remaining issue is plaintiff's
claim against defendant Bradt and whatever damages arise
from that claim. The Court will issue an order setting forth a
trial schedule.

*12  So Ordered.

All Citations

Not Reported in F.Supp.2d, 2005 WL 2136914

Footnotes
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1 See Docket No. 58, Bradt Decl., Ex. B88-91.

2 Defendants' Response to plaintiff's Statement, Docket No. 57, generally does not dispute plaintiff's factual allegations,
id. at pages 10-12, but defendants object that plaintiff fails to cite to the evidentiary record in his Statement, Docket No.
64, Defs. Memo. at 6.

3 Dated March 4, 2005, before plaintiff actually being released on parole in May 11, 2005. Docket No. 61, Defs. Atty. Decl.
¶ 10, Ex. B.

End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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United States District Court,
N.D. New York.

Marc LEWIS, Plaintiff,
v.

MURPHY, Captain, Coxsackie Correctional
Facility; J. Lewis, Corrections Counselor,

Coxsackie Correctional Facility; Matthews, Deputy
Superintendent for Administration, Coxsackie

Correctional Facility; Christopher Miller, Deputy
Superintendent for Security, Coxsackie Correctional

Facility; Eric G. Gutwein, Commissioner
Hearing Officer, N.Y.S., D.O.C.C.S., Defendants.

No. 9:12–CV–00268 (NAM/CFH).
|

Signed July 24, 2014.
|

Filed July 25, 2014.

Attorneys and Law Firms

Marc Lewis, Attica, NY, pro se.

Hon. Eric T. Schneiderman, Attorney General for the State
of New York, Joshua E. McMahon, Esq., Assistant Attorney
General, of Counsel, Albany, NY, for Defendants.

ORDER

NORMAN A. MORDUE, Senior District Judge.

*1  The above matter comes to me following a Report–
Recommendation by Magistrate Judge Christian F. Hummel,
duly filed on the 27th day of June 2014. Following fourteen
(14) days from the service thereof, the Clerk has sent me
the file, including any and all objections filed by the parties
herein.

After careful review of all of the papers herein, including
the Magistrate Judge's Report–Recommendation, and no
objections submitted thereto, it is

ORDERED that:

1. The Report–Recommendation is hereby adopted in its
entirety.

2. The defendants' motion for summary judgment (Dkt. No.
46) is granted and the Clerk shall enter judgment accordingly.

3. The Clerk of the Court shall serve a copy of this Order upon
all parties and the Magistrate Judge assigned to this case.

IT IS SO ORDERED.

REPORT–RECOMMENDATION AND ORDER 1

CHRISTIAN F. HUMMEL, United States Magistrate Judge.

Plaintiff pro se Marc Lewis (“Lewis”), an inmate currently
in the custody of the New York State Department of
Correctional and Community Supervision (“DOCCS”),
brings this action pursuant to 42 U.S.C. § 1983 alleging
that defendants, five DOCCS employees, violated his
rights under the Fourteenth Amendment. Compl. (Dkt. No.
1). Presently pending is defendants' motion for summary
judgment pursuant to Fed.R.Civ.P. 56. Dkt. No. 46. Lewis
opposes and defendants replied. Dkt. Nos. 57, 61. For the
following reasons, it is recommended that defendants' motion
be granted.

I. Background

The specific facts of the case are set forth in the Report–
Recommendation and Order filed February 28, 2012,
familiarity with which is assumed. See Dkt. No. 39 (Report–
Recommendation); Dkt. No. 43 (Memorandum–Decision and
Order). The facts are related herein in the light most favorable
to Lewis as the non-moving party. At all relevant times,
Lewis was an inmate at Coxsackie Correctional Facility
(“Coxsackie”).

A. November 5, 2011 Letter

On November 5, 2011, Lewis was watching television when
non-party Correctional Officer Whit (“Whit”) changed the
channel on the television that Lewis was watching. Dkt. No.
46–9 at 2. Lewis wrote a letter to non-party Superintendent
Martuscello (“Martuscello”) complaining about the incident
and stated that Whit harassed and intimidated him. Compl. ¶
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1. Lewis indicated that he would “blow the whistle on a lot
of other wrong doings in this facility if need be.” Dkt. No.
46–9 at 4. Lewis further indicated that he feared correctional
officers would retaliate against him because he filed this
complaint. Id. at 3. Lewis sent a copy of this letter to non-
party Commissioner Fisher. Lewis Dep. # 1 (Dkt. No. 46–6)
at 43:8–14. On November 7, 2011, Lewis was taken from his
cell and told by non-party Sergeant Martin that he was being

placed under keeplock 2  status for threats Lewis made against
someone in the administration building. Id. at 27:14–22. At
that time, Lewis had yet to receive a copy of the misbehavior
report. Id. at 28:11–15. Based on the content of the November
5, 2011 letter, Lewis was charged with making threats and
attempting to bribe and extort personnel. Dkt. No. 46–9 at 1.

B. Tier III Disciplinary Hearing

*2  On November 10, 2011, Lewis was escorted by non-
party Correctional Officer Stevenson (“Stevenson”) to attend
his disciplinary hearing before defendant Captain Murphy
(“Murphy”). Lewis Dep. # 1 at 34:8–12, 35:12–13. Murphy
started the recording, explained the hearing process, and took
Lewis's plea. Id. at 35:17–22. Lewis advised Murphy that he
had not been served with a copy of the misbehavior report
and had not yet been provided inmate assistance. Compl. ¶ 4;
Murphy Decl. (Dkt. No. 46–22) ¶ 8. Murphy attested that he
immediately stopped the hearing and directed Stevenson to
provide Lewis with a copy of the misbehavior report and to
arrange for the plaintiff to receive inmate assistance. Murphy
Decl. ¶¶ 8, 11. Lewis also objected to Murphy being the
officer who reviewed the misbehavior report and authorized
Lewis to be placed in keeplock pending a disciplinary
hearing, and the hearing officer. Id. ¶ 9. According to DOCCS
Directive 4932, 251–2.2(f) Murphy could not serve as both
the reviewing and hearing officer on the same misbehavior
report. Dkt. No. 46–12 at 4. Lewis was then brought back to
his cell to review the misbehavior report and receive inmate
assistance. Compl. ¶ 5.

1. Inmate Assistance

Defendant Corrections Counselor Jackie Lewis (“Counselor
Lewis”) was assigned as Lewis's employee assistant. Lewis
Decl. (Dkt. No. 46–14) ¶ 4. On November 10, 2011,
Counselor Lewis arrived at Lewis's cell to help prepare a
defense for his hearing. Id. ¶ 7. During the meeting, Lewis
requested that Martuscello and Fischer be called as witnesses

and asked for the name of the review officer who authorized
his keeplock confinement. Id. ¶ 8; Lewis Dep. # 1 at 40:8–16.
Counselor Lewis indicated that Murphy was the reviewing
officer and took note of the witnesses whom Lewis wanted to
question. Lewis Dep. # 1 at 40:15–17; Dkt. No. 46–15. Lewis
also stated that he requested an explanation of the charges but
Counselor Lewis said she was not going to do that because
she was trying to go home. Compl. ¶¶ 7–8. Since Counselor
Lewis did not meet Lewis's standards for assistance, Lewis
did not sign the inmate assistance form and Counselor Lewis
left the cell at that time. Id. ¶ 8. Counselor Lewis maintains
that Lewis never asked her for definitions or an explanation
of the charges. Lewis Decl. ¶ 9.

2. Hearing Extension

On November 10, 2011, a request for an extension of the
Tier III disciplinary hearing was filed because Lewis was
going to be in court from November 14, 2011 to November
18, 2011 and no staff was available to conduct the hearing
before that time. Dkt. No. 46–17; Compl. ¶ 10. The request
indicated that defendant Commissioner's Hearing Officer
Gutwein (“Gutwein”) was the hearing officer and that the
hearing had not commenced. Dkt. No. 46–17. Lewis contends
that defendant Deputy Superintendent for Administration
Matthews (“Matthews”) had filed the request. Compl. ¶ 10.
Lewis believes that the request contained false information
because Murphy began the hearing on November 10, 2011
and Lewis was only in court from November 14, 2011 to
November 16, 2011. Id. Matthews attested that Lewis is
mistaken about who wrote the report. Matthews Decl. (Dkt.
No. 46–16) ¶¶ 8–10. Matthews explained that although the
request indicates “Matthew” as the contact person, extension
requests are filed by clerical staff in Coxsackie's Discipline
Office; thus the reference to “Matthew” refers to someone in
that office, and not Matthews. Id.

*3  Later on November 10, 2011, Lewis wrote a letter
to Martuscello explaining his November 5, 2011 letter and
objecting to Murphy being the hearing officer. Dkt. No. 46–
19. Martuscello directed defendant Deputy Superintendent
Miller (“Miller”) to respond to the letter. Miller Decl. (Dkt.
No. 46–18) ¶ 7. By letter dated November 15, 2011, Miller
informed Lewis that Gutwein was assigned as the hearing
officer. Id.; Dkt. No. 46–20.
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3. Hearing on November 21, 2011

On November 17, 2011, a second request to extend the
date of the disciplinary hearing to November 21, 2011 was
filed because no hearing officer was available to conduct
the hearing before that time. Dkt. No. 46–13. On November
21, 2011, Gutwein conducted the disciplinary hearing for

Lewis. Hr'g Tr. (Dkt. No. 46–10) at 2. 3  Lewis pleaded not
guilty to the charges against him. Id. at 3. Lewis objected to:
(1) Murphy commencing a disciplinary hearing concerning
the same misbehavior report on November 10, 2011; (2)
Murphy being both the reviewing and hearing officer; (3)
Gutwein commencing the hearing more than seven days after
placement in keeplock; and (4) Counselor Lewis providing
inadequate assistance because she did not fulfill his requests.
Id. at 4.

Lewis requested that Counselor Lewis, Murphy, Stevenson,
Fischer, Martin, and Martuscello be called as witnesses. Hr'g
Tr. at 8. Lewis also requested that the November 5, 2011 letter
be produced as evidence. Id. Gutwein noted for the record that
the November 5, 2011, letter was placed in the hearing packet
and denied Lewis's request to have the log books produced
as evidence. Id. at 8, 19. Gutwein denied Lewis's request to
call Murphy, Stevenson, and Counselor Lewis as witnesses
on relevance grounds as Lewis wanted them to testify to the
defects of the disciplinary hearing. Gutwein Decl. (Dkt. No.
46–8) ¶ 28; Hr'g Tr. at 19, 20. Since Gutwein called Martin
to testify to the misbehavior report, Gutwein declined to call
Martuscello and Fischer as witnesses for their testimonies
would have been duplicative. Hr'g Tr. at 8, 19, 20.

Gutwein produced Martin and asked him questions
concerning the grounds for authoring the misbehavior report.
Hr'g Tr. at 9. Martin explained that Lewis's November 5,
2011 letter contained statements threatening actions if certain
demands were not met and Lewis would “blow the whistle
if need be.” Id. Lewis was afforded an opportunity to direct
questions at Martin through Gutwein. Id. Gutwein denied
Lewis's request to have the definitions of bribery, extortion,
and threats because the definitions would be irrelevant to the
incident in the report. Id . at 19.

Gutwein then made a written disposition and found Lewis
guilty of the charges based on: (1) the misbehavior report,
which stated that Lewis would retaliate if his demands were
not met; (2) review of the November 5, 2011 letter stating
that Lewis will retaliate by “blowing the whistle on the wrong

doings by staff”; (3) Martin's testimony stating that the letters
contained an ultimatum; (4) Lewis's Testimony stating that
the hearing was commenced previously in an improper and
untimely manner; and (5) Lewis's disciplinary history. Hr'g
Tr. at 20. Gutwein sentenced Lewis to seven months in the

Special Housing Unit (“SHU”), 4  along with seven months
without packages, commissary privileges, phone privileges,
and loss of good time credits. Id. Gutwein's determination and
sentence was made to impress upon Lewis that it is a serious
violation to threaten employees, which would not be tolerated
at the correctional facility and that Lewis should modify his
behavior in the future. Gutwein Decl. ¶ 12.

C. SHU conditions

*4  On November 30, 2011, Lewis received a letter
indicating that he had been unsatisfactorily discharged from
the Aggression Replacement Training (“ART”) Program
because he was going to be in SHU for seven months. Compl.
¶ 39. Nevertheless, Lewis was able to complete this program
after his release from SHU. Lewis Dep. # 1 (Dkt. No. 46–6)
at 69:7–14.

Since Lewis had his telephone privileges taken away, he
was unable to call his sister who was in need of a kidney
transplant. Lewis Dep. # 2 (Dkt. No. 46–7) at 12:6–11. Lewis
also stated he was in the process of filing paperwork to donate
a kidney to his sister but being in SHU prevented him from
finishing it. Id. at 12:3–5, 13:2–3. By the time Lewis was
released from SHU, his sister had received a transplant. Id.
at 13:4–7.

Lewis was also unable to interact with other inmates by
attending group activities such as congregational prayer
or group chow during his time in SHU. Compl. ¶ 46.
Lewis contends that he was “restrained from practicing
the prerequisite [rituals] associated with performing his
[religious] prayers” while in SHU because the cells were
unsanitary, he had to share a cell, the correctional officers
gave him showers whenever they wanted, and he was not
given a shower three times a week. Dkt. No. 57 at 15–16.
Lewis claims he was prevented from practicing Islam because
Muslims must be “in a state of purification in order to pray”
and Islamic law states that men must not expose their body
from the navel to the knee. Therefore he was restrained from
doing “wudu,” a ritual where one must wash their whole body
in preparation for prayer. Id. at 16.
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D. Appeal of the Hearing Disposition

Lewis filed an appeal of the hearing disposition. Compl.
¶ 34. Miller reviewed the appeal and found “the hearing
to be without procedural error and the resulting sanctions
appropriate.” Dkt. No. 46–21. Lewis appealed to non-party
Albert Prack, the director of the Special Housing/Inmate
disciplinary program, who reversed the guilty determination
on the ground that “the evidence used fails to provide enough
information to support the charges.” Dkt. No. 57 at 49.
Therefore, after sixty-nine days, Lewis was released from the
SHU. Compl. ¶ 45.

II. Discussion

Lewis contends that (1) all defendants deprived him of his
Fourteenth Amendment rights by denying him procedural
due process in connection with the disciplinary hearings
at issue and (2) defendants Miller, Matthews, Murphy,
and Gutwein conspired against him to cover up Murphy's
improper commencement of the hearing.

Defendants seek summary judgment dismissing the
complaint in its entirety. Defs.' Mem. of Law (Dkt. No. 46–2)
at 3. Defendants specifically move for summary judgment on
the grounds that: (1) Lewis failed to establish a due process
claim; (2) Lewis failed to establish an actionable conspiracy
claim; and (3) defendants are entitled to qualified immunity.
Id. Additionally, Matthews moves for summary judgment for
lack of personal involvement. Id.

A. Legal Standard

*5  A motion for summary judgment may be granted if there
is no genuine issue as to any material fact if supported by
affidavits or other suitable evidence and the moving party is
entitled to judgment as a matter of law. The moving party
has the burden to show the absence of disputed material facts
by informing the court of portions of pleadings, depositions,
and affidavits which support the motion. FED. R. CIV. P.
56(c); Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986).
Facts are material if they may affect the outcome of the case
as determined by substantive law. Anderson v. Liberty Lobby,
477 U.S. 242, 248 (1986). All ambiguities are resolved and all
reasonable inferences are drawn in favor of the non-moving
party. Skubel v. Fuoroli, 113 F.3d 330, 334 (2d Cir.1997).

The party opposing the motion must set forth facts showing
that there is a genuine issue for trial. The non-moving party
must do more than merely show that there is some doubt or
speculation as to the true nature of the facts. Matsushita Elec.
Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 586 (1986).
It must be apparent that no rational finder of fact could find in
favor of the non-moving party for a court to grant a motion for
summary judgment. Gallo v. Prudential Residential Servs.,
22 F.3d 1219, 1223–24 (2d Cir.1994); Graham v. Lewinski,
848 F.2d 342, 344 (2d Cir.1988).

When, as here, a party seeks judgment against a pro se
litigant, a court must afford the non-movant special solicitude.
See Triestman v. Fed. Bureau of Prisons, 470 F.3d 471, 477
(2d Cir.2006). As the Second Circuit has stated,

[t]here are many cases in which we have said that a pro se
litigant is entitled to “special solicitude,” ... that a pro se
litigant's submissions must be construed “liberally,”... and
that such submissions must be read to raise the strongest
arguments that they “suggest,”.... At the same time, our
cases have also indicated that we cannot read into pro se
submissions claims that are not “consistent” with the pro se
litigant's allegations, ... or arguments that the submissions
themselves do not “suggest,” ... that we should not “excuse
frivolous or vexatious filings by pro se litigants,” ... and
that pro se status “does not exempt a party from compliance
with relevant rules of procedural and substantive law....”

Id. (citations and footnote omitted); see also Sealed Plaintiff
v. Sealed Defendant # 1, 537 F.3d 185, 191–92 (2d Cir.2008)
(“On occasions too numerous to count, we have reminded
district courts that ‘when [a] plaintiff proceeds pro se,
... a court is obliged to construe his pleadings liberally.’
“ (citations omitted)). However, the mere existence of some
alleged factual dispute between the parties will not defeat an
otherwise properly supported motion; the requirement is that
there be no genuine issue of material fact. Anderson, 477 U.S.
at 247–48.

B. Personal Involvement

*6  “[P]ersonal involvement of defendants in alleged
constitutional deprivations is a prerequisite to an award of
damages under § 1983.” Wright v. Smith, 21 F.3d 496, 501
(2d Cir.1994) (quoting Moffitt v. Town of Brookfield, 950
F.2d 880, 885 (2d Cir.1991)). Thus, supervisory officials
may not be held liable merely because they held a position
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of authority.  Id.; Black v. Coughlin, 76 F.3d 72, 74
(2d Cir.1996). However, supervisory personnel may be
considered “personally involved” if:

(1) [T]he defendant participated directly in the alleged
constitutional violation;

(2) the defendant, after being informed of the violation
through a report or appeal, failed to remedy the wrong;

(3) the defendant created a policy or custom under
which unconstitutional practices occurred, or allowed the
continuance of such a policy or custom;

(4) the defendant was grossly negligent in supervising
subordinates who committed the wrongful acts; or

(5) the defendant exhibited deliberate indifference to the
rights of inmates by failing to act on information indicating
that unconstitutional acts were occurring.

Colon v. Coughlin, 58 F.3d 865, 873 (2d Cir.1995)
(citing Williams v. Smith, 781 F.2d 319, 323–24 (2d

Cir.1986)). 5  Assertions of personal involvement that are
merely speculative are insufficient to establish a triable issue
of fact. See e.g., Brown v. Artus, 647 F.Supp.2d 190, 200
(N.D.N.Y.2009).

Lewis has failed to establish the personal involvement
of defendant Matthews in allegedly depriving him of his
Fourteenth Amendment due process rights by filing a Tier
III hearing extension request. Lewis contends that Matthews
filed a Tier III hearing extension form that falsely indicated
Gutwein as the hearing officer, the hearing had not yet
commenced, and the dates for which Lewis would be out
of the facility for an unrelated trial. Compl. ¶ 10. Matthews
attested that the notation “Contact: Matthew” on the extension
request did not refer to him. Rather, the extension requests
are submitted by members of Coxsackie's Discipline Office;
hence, it can be inferred that the notation refers to a clerical
staff member in the Discipline Office. Therefore, Matthews
did not participate directly in the alleged constitutional
violation. Matthews Decl. (Dkt. No. 46–16) ¶ 10; Dkt. No.
46–17. Furthermore, Matthews attested that he was not even
aware of Lewis's disciplinary hearing or the extension request
until after the lawsuit was filed. Matthews Decl. (Dkt. No.
46–16) ¶ 11. Accordingly, Matthews could not have failed
to remedy any wrong after he was informed of the violation
through a report or appeal, since he was never informed of
any violation.

In addition, Matthews did not exhibit deliberate indifference
to Lewis's rights by failing to act on information indicating
that unconstitutional acts were occurring because Matthews
had no information indicating that any wrong was occurring.
Matthews also attested that he had no supervisory role
over Coxsackie's inmate disciplinary program; consequently,
Matthews could not have created or allowed the continuation
of a policy or custom under which unconstitutional practices
occurred. Matthews Decl. ¶ 2. Lastly, since Matthews held no
supervisory authority over the inmate disciplinary program,
he could not have been grossly negligent in supervising
subordinates who committed the allegedly wrongful acts. Id.
Lewis points to no evidence in the record to substantiate
his assertions that Matthews created the extension request.
Moreover, Lewis testified in his deposition and indicated in
his response papers that he voluntarily withdraws his claims
against Matthews. Lewis Dep. # 2 (Dkt. No. 46–7) at 28;
Resp. (Dkt. No. 57) at 9. It is fair to conclude that a rational
finder of fact would determine that these assertions are merely
speculative and therefore, Lewis cannot establish the personal
involvement of Matthews in the alleged unconstitutional
actions.

*7  Accordingly, defendants' motion on this ground should
be granted.

C. Fourteenth Amendment

The Due Process Clause of the Fourteenth Amendment states
that “[n]o State shall ... deprive any person of life, liberty, or
property without due process of law.” U.S. CONST. amend.
XIV § 1. It is important to emphasize that due process “does
not protect against all deprivations of liberty. It protects
only against deprivations of liberty accomplished without due
process of the law.” Baker v. McCollan, 443 U.S. 137, 145
(1979) (internal quotation and citations omitted). “A liberty
interest may arise from the Constitution itself, ... or it may
arise from an expectation or interest created by state laws
or policies.” Wilkinson v. Austin, 545 U.S. 209, 221 (2005)
(citations omitted). An inmate retains a protected liberty
interest in remaining free from segregated confinement if the
prisoner can satisfy the standard set forth in Sandin v. Conner,
515 U.S. 472, 483–84 (1995).

1. Liberty Interest
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To state a claim for procedural due process, there must
first be a liberty interest which requires protection. See
generally Valmonte v. Bane, 18 F.3d 992, 998 (2d Cir.1994)
(“[Procedural] due process questions [are analyzed] in two
steps: the first asks whether there exists a liberty or property
interest which has been interfered with by the State; the
second examines whether the procedures attendant upon
that deprivation were constitutionally sufficient.”) (citing
Kentucky Dep't of Corr. v. Thompson, 490 U.S. 454, 460
(1989)). The Second Circuit has articulated a two-part
test whereby the length of time a prisoner was placed in
segregation as well as “the conditions of the prisoner's
segregated confinement relative to the conditions of the
general prison population” are to be considered. Vasquez
v. Coughlin, 2 F.Supp.2d 255, 259 (N.D.N.Y.1998). This
standard requires a prisoner to establish that the confinement
or condition was atypical and significant in relation to
ordinary prison life. See Jenkins v. Haubert, 179 F.3d 19,
28 (2d Cir.1999); Frazier v. Coughlin, 81 F.3d 313, 317 (2d
Cir.1996).

While not a dispositive factor, the duration of a disciplinary
confinement is a significant factor in determining atypicality.
Colon v. Howard, 215 F.3d 227, 231 (2d Cir.2000) (citations
omitted). The Second Circuit has not established “a bright line
rule that a certain period of SHU confinement automatically
fails to implicate due process rights.” Palmer v. Richards,
364 F.3d 60, 64 (2d Cir.2004) (citations omitted). Instead,
the Second Circuit has provided guidelines that “[w]here
the plaintiff was confined for an intermediate duration—
between 101 and 305 days—development of a detailed record
of the conditions of confinement relative to ordinary prison
conditions is required.” Id. at 64–65 (citing Colon, 215 F.3d
at 232). In the absence of a dispute about the conditions of
confinement, summary judgment may be issued “as a matter
of law.” Id. at 65 (citations omitted). Conversely, where
an inmate is confined under normal SHU conditions for a
duration in excess of an intermediate disposition, the length of
the confinement itself is sufficient to establish atypicality. Id.
(citing Colon, 215 F.3d at 231–32). Also, “[i]n the absence of
a detailed factual record, cases in this Circuit typically affirm
dismissal of due process claims where the period of time spent
in SHU was short—e.g. 30 days—and there was no indication
[of] ... unusual conditions.” Harvey v. Harder, No. 09–CV–
154 (TJM/ATB), 2012 WL 4093792, at *6 (N.D.N.Y. July

31, 2012) (citing inter alia Palmer, 364 F.3d at 65–66). 6

*8  Defendants contend that Lewis has failed to demonstrate
that he suffered from atypical and significant confinement

and therefore cannot establish a protected liberty interest. The
Court considers factors such as the length of time the prisoner
was placed in segregation as well as “the conditions of the
prisoner's segregated confinement relative to the conditions
of the general prison population” to determine whether the
prisoner can establish a liberty interest in remaining free
from segregated confinement. Palmer, 364 F.3d at 64–65.
The length of time in which Lewis spent in confinement was
sixty-nine days, which is less than an intermediate amount
of time. As such, the length of time itself cannot determine
that the confinement was atypical and significant. Therefore,
the Court determines if the confinement is atypical and
significant by looking at the conditions of the segregated
confinement compared to ordinary prison conditions.

Lewis contends that his confinement was atypical and
significant because he was deprived of: (1) communications
with the outside world; (2) an opportunity to possibly donate
a kidney to his sister; (3) religious practices due to the
unsanitary conditions of his confinement; (4) participation
in the ART program; and (5) interaction with other inmates

during activities like group chow and congressional prayer. 7

Dkt. No. 57 at 12–14. In New York, under “normal SHU
conditions” an inmate is:

placed in a solitary confinement cell, kept in his cell for
twenty-three hours a day, permitted to exercise in the
prison yard for one hour a day, limited to two showers a
week, and denied various privileges available to general
population prisoners, such as the opportunity to work
and obtain out-of-cell schooling. Visitors were permitted
but the frequency and duration was less than in general
population. The number of books allowed in the cell was
also limited.
Colon, 215 F.3d at 230; see also N.Y. COMP.CODES
R. & REGS. tit. 7, §§ 304.1–.14, 305.1–.6 (setting
forth minimum conditions of SHU confinement). Lewis's
confinement was of a similar kind, with twenty-three
hours a day of isolation, an hour of recreation, and denial
of telephone and commissary privileges. Such a claim
falls short of establishing a liberty interest as Lewis fails
to allege any particular condition or further deprivation
outside of those generally applicable to the incidents of
prison life in SHU confinement. Vasquez, 2 F.Supp.2d
at 259; Frazier, 81 F.3d at 317 (explaining that while
prisoners in SHU may be deprived of “certain privileges
that prisoners in the general population enjoy,” there exists
no liberty interest in remaining a part of the general prison
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population); see also Alvarado v. Halle Hous. Assoc., 152
F.Supp.2d 355, 355 (S.D.N.Y.2001) (finding restrictions
such as loss of phone privileges, one hour of exercise
a day, and three showers per week, fail to meet Sandin
requirements).

*9  Lewis's inability to communicate with the outside world
through phone or post for the purpose of transplanting his
kidney to his sister or otherwise is not considered atypical
because loss of telephone privileges is an aspect of SHU
confinement in New York and courts have held that this
would not violate an inmate's constitutional rights. See Long
v. Crowley, No. 09–CV–456(F), 2012 WL 1202181, at
*11 (W.D.N.Y. March 22, 2012) (sixty days in keeplock
with loss of telephone and commissary privileges is not a
protected liberty interest); Borsock v. Early, No. 03–CV–395
(GLS/RFT), 2007 WL 2454196, at *9 (N.D.N.Y. Aug. 22,
2007) (GLS/RFT) (finding that a ninety-day confinement in
SHU with a ninety-day loss of packages, commissary and
telephone privileges is insufficient to raise a liberty interest).

Lewis has failed to show that his unsatisfactory discharge
from his ART programming due to his placement in SHU
posed an atypical and significant hardship. Compl. ¶ 46;
Thompson v. LaClair, No. 08–CV–37 (FJS/DEP), 2009 WL
2762164, at *8 (N.D.N.Y. Jan. 30, 2009) (plaintiff's inability
to participate in ASAT, ART, and MAWP programs not
atypical and significant hardship); Deutsch v. U.S., 943
F.Supp. 276, 280 (W.D.N.Y.1996) (holding that prisoners
do not have a protected liberty interest in rehabilitative
programs). Moreover, Lewis was able to complete this
program after his release from SHU. Lewis Dep. # 1 at 69:7–
14.

Lewis's claim that his exclusion from group activities posed
an atypical and significant hardship is also unfounded because
SHU confinement usually segregates the inmate from the
rest of the prison and therefore, the inmate would be unable
to participate in group activities. Sealey v. Coughlin, 997
F.Supp. 316, 321 (N.D.N.Y.1998) (“plaintiff's administrative
segregation in SHU was not an atypical and significant
hardship”); Edmonson v. Coughlin, 21 F.Supp.2d 242, 249,
250 (W.D.N.Y.1998) (plaintiff's inability to participate in
congregate activities such as group counseling, and religious
services during his eight months of administrative segregation
is not a protected liberty interest).

Lastly, in his opposition papers to the instant motion, Lewis
claims that the unsanitary conditions of his cell posed an
atypical and significant hardship. Lewis contends that he

was “restrained from practicing the prerequisite [rituals]
associated with performing his prayers” while in SHU
because the cells were unsanitary, he had to share a cell, the
correctional officers gave him showers at their choosing, and
he was not given a shower three times a week. Dkt. No. 57
at 15–16. Lewis contends that his cell always accumulated
dirt and dust, was cleaned once a week with a dirty sponge
without any germicidal cleaning agents, and the water used
was “black from prior use of 20 or more cells.” Id.

Courts have found that the denial of a clean cell and personal
hygiene items, as well as double-celling in SHU, do not
constitute an atypical and significant hardship. See Davidson
v. Murray, 371 F.Supp.2d 361, 364, 369 (W.D.N.Y.2005)
(concluding that the denial of hygiene items and cleaning
materials is not an atypical and significant hardship); McNatt
v. Unit Manager Parker, No. 99–CV–1397 (AHN), 2000
WL 307000, at *4, *8 (D.Conn. Jan. 18, 2000) (finding
stained, smelly mattresses, unclean cell, no cleaning supplies
for toiletries for six days, no shower shoes, and dirty showers
during SHU confinement do not constitute a constitutional
violation of due process); Bolton v. Goord, 922 F.Supp.
604, 630 (S.D.N.Y.1998) (finding double-celling of inmates
is not considered an atypical and substantial hardship).
Nevertheless, a finder of fact may conclude that Lewis's cell
conditions in conjunction with the denial of three showers
a week to constitute an atypical and significant hardship
that amount to a protected liberty interest. See, e.g., Welch
v. Bartlett, 196 F.3d 389, 393 (2d Cir.1999) (stating that
allegations of “inadequate amounts of toilet paper, soap and
cleaning materials, a filthy mattress, and infrequent changes
of clothes” may be a constitutional violation). Drawing every
inference in Lewis's favor, these conditions were present
during the entirety of Lewis's SHU confinement. Moreover,
defendants do not specifically address these allegations with
argument or evidence. Therefore the Court will proceed as
though Lewis has established a protected liberty interest.

2. Procedural Due Process

*10  Defendants argue that Lewis was afforded ample due
process. While inmates are not given “the full panoply of
[due process] rights,” they are still afforded procedural due
process. Wolff v.. McDonnell, 418 U.S. 539, 556 (1974). A
prisoner is “entitled to advance written notice of the charges
against him; a hearing affording him a reasonable opportunity
to call witnesses and present documentary evidence; a fair
and impartial hearing officer; and a written statement of the
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disposition including the evidence relied upon and the reasons
for the disciplinary actions taken.” Sira v.. Morton, 380 F.3d
57, 69 (2d Cir.2004) (citations omitted).

a. Written Notice

In this case, Lewis received proper written notice. An inmate
must be provided advance written notice of the charges
against him at least twenty-four hours before the disciplinary
hearing commences. Wolff, 418 U.S. at 563–64. Notice must
be written “in order to inform [the inmate] of the charges and
to enable him to marshal the facts and prepare a defense.”
Id. at 564. When Lewis was brought to the hearing before
Murphy on November 10, 2011, Lewis had not yet received
written notice of the charges. Murphy attested that once
Lewis stated he did not receive a copy of the misbehavior
report or inmate assistance, Murphy stopped the hearing
immediately. Murphy attested that no testimony was taken,
he did not review any documentary evidence other than the
misbehavior report, and did not discuss the statements in the
misbehavior report with Lewis. Murphy Decl. ¶ 16. Lewis
was then provided a copy of the misbehavior report and
inmate assistance on the same day. On November 21, 2011,
Gutwein took over Lewis's Tier III disciplinary hearing. Even
assuming Murphy had commenced the hearing, the ultimate
penalty imposed on Lewis was by Gutwein based on the
evidence presented on November 21, 2011. Lewis received a
copy of the misbehavior report on November 10, 2011, well
in advance of the November 21, 2011 hearing date. As such,
Lewis received advanced written notice of the charges against
him.

Accordingly, defendants' motion on this ground should be
granted.

b. Opportunity to Call Witnesses
and Present Documentary Evidence

Lewis contends that he was deprived of an opportunity to call
all his requested witnesses and present some documentary
evidence. However, “[i]t is well settled that an official
may refuse to call witnesses as long as the refusal is
justifiable [such as] ... on the basis of irrelevance or lack
of necessity.” Scott v. Kelly, 962 F.2d 145, 146–47 (2d
Cir.1992). With respect to documentary evidence, Lewis
requested the admission of the logbooks as evidence to
show that he had already been taken for a disciplinary

hearing regarding the same misbehavior report. Hr'g Tr. at
19. Gutwein correctly denied this request because they were
irrelevant to the charges in the misbehavior report and would
not have aided in Lewis's defense to such charges. Gutwein
Decl. ¶¶ 33–34. As for the November 5, 2011 letter, Gutwein
allowed for a copy of it to be placed in the hearing packet as
evidence. Hr'g Tr. at 8.

*11  As for witnesses, Gutwein permitted Martin to testify
at Lewis's disciplinary hearing but denied the request for
Murphy, Stevenson, and J. Lewis on relevance grounds
because their testimonies would have concerned the alleged
defects in the disciplinary hearing rather than the charges
giving rise to the hearing. Gutwein Decl. ¶ 28. Furthermore,
since Martin was to testify to the content of the November
5, 2011 letter, Gutwein denied testimonies from Martuscello
and Fischer on the grounds that they would be unnecessary
and duplicative. Id. ¶ 32.

Lewis was provided with an opportunity to question Martin
through Gutwein. “While inmates do have the right to
question witnesses at their disciplinary hearings, that right
is not unlimited and its contours are under the discretion of
prison officials.” Rivera v.. Wohlrab, 232 F.Supp.2d 117,
125 (S.D.N.Y.2002). Thus, Gutwein retained the authority to
administer the questioning in a manner he saw fit. Gutwein
did not permit Lewis to ask every question, but Gutwein
offered reasoning for the denial of certain questions that
Lewis wanted to ask. Hr'g Tr. at 9–18. A review of the
hearing transcript shows that Lewis was permitted to question
Martin rather extensively until Lewis was finished. Id. As
such, Lewis was provided an opportunity to call witnesses and
present documentary evidence. Sira, 380 F.3d at 69.

Accordingly, defendants' motion on this ground should be
granted.

c. Fair and Impartial Hearing Officer

Lewis contends that Gutwein was not an impartial hearing
officer because Gutwein had not allowed Lewis to call his
requested witnesses and denied him the standard and legal
definitions of bribery, extortion, and threats. Prisoners have a
constitutional right to a fair and impartial hearing officer. See,
e.g., Sira v. Morton, 380 F.3d 57, 69 (2d Cir.2004). However,
“[t]he degree of impartiality required of prison officials does
not rise to the level of that required of judges ... [as i]t is
well recognized that prison disciplinary hearing officers are
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not held to the same standard of neutrality as adjudicators
in other contexts.” Allen v. Cuomo, 100 F.3d 253, 259 (2d
Cir.1996) (citations omitted). The Supreme Court held “that
the requirements of due process are satisfied if some evidence
supports the decision by the [hearing officer] ..” and the
Second Circuit has held that the test is whether there was “
‘reliable evidence’ of the inmate's guilt.” Luna v. Pico, 356
F.3d 481, 487–88 (2d Cir.2004); see also Superintendent,
Mass. Corr. Inst. v. Hill, 472 U.S. 445, 455 (1985).

As discussed supra, “[i]t is well settled that an official may
refuse to call witnesses as long as the refusal is justifiable
[such as] ... on the basis of irrelevance or lack of necessity.”
Scott v. Kelly, 962 F.2d 145, 146–47 (2d Cir.1992). Therefore,
Gutwein was within his discretion to deny the calling of
certain witnesses and the admission of certain evidence.

*12  Even though Lewis's guilty determination was reversed,
it is not clear evidence that Gutwein was not a fair and
impartial hearing officer. The determination was reversed on
the grounds that there was insufficient evidence to support
the charges, not on any procedural defects. Dkt. No. 57 at 49.
The record shows no indication that Gutwein was biased and
failed to serve a fair and impartial hearing officer. It is unclear
to the Court how the denial of the requested definitions served
as evidence of bias on Gutwein's part. Rather, it is clear from
the hearing transcript that Gutwein allowed Lewis to state all
of his objections for the record and question Martin as much
as he needed to. See generally Hr'g Tr.

Gutwein had reliable evidence of Lewis's guilt, which is
presented in his statement of the evidence relied upon.
Gutwein relied on the statements in the November 5,
2011 letter that stated Lewis would ‘blow the whistle’ on
wrongdoings in the facility and Martin's testimony regarding
the ultimatums made by Lewis. Hr'g Tr. at 20–21. Lewis had
admitted to writing the November 5, 2011 letter. Id. at 6.
Gutwein's determination was made to impress upon Lewis
that it is a serious violation to threaten employees, which
would not be tolerated at the correctional facility and that
he should modify his behavior in the future. Lewis points
to no evidence in the record to show that Gutwein came
to his determination improperly. As such, despite Lewis's
contentions of bias, the record is clear that there is no
question of material fact regarding the process that Lewis was
provided.

Accordingly, defendants' motion on this ground should be
granted.

d. Written Statement of Disposition

It is undisputed that Lewis received a written statement
of the hearing disposition. On November 21, 2011, Lewis
was present when Gutwein rendered his decision on the
misbehavior report. Hr'g Tr. at 20–21. The record indicates
that Lewis received a written statement of the evidence relied
upon and the reasons for the disciplinary action. Id.; Dkt.
No. 46–11 at 9. Thus, Lewis was provided with a written
statement of the Tier III disciplinary hearing disposition. Sira,
380 F.3d at 69.

Accordingly, defendants' motion on this ground should be
granted.

e. Inmate Assistance

“An inmate's right to assistance with his disciplinary hearing
is limited.” Neree v. O'Hara, No. 09–CV–802 (MAD/ATB),
2011 WL 3841551, at *13 (N.D.N.Y. July 20, 2011) (Silva
v. Casey, 992 F.2d 20, 22 (2d Cir.1993)). This Circuit has
held that an assistant is constitutionally necessary when the
plaintiff is confined in SHU and unable to marshal evidence
and present a defense. Id. (citation omitted). In such a case,
the assistant need only perform what the plaintiff would
have done but need not go beyond the inmate's instructions.
Lewis v. Johnson, No. 08–CV–482 (TJM/ATB), 2010 WL
3785771, at *10 (N.D.N.Y. Aug. 5.2010) (citing Silva, 992
F.2d at 22). Furthermore, “any violations of this qualified
right are reviewed for ‘harmless error.’ “ Clyde v. Schoellkopf,
714 F.Supp.2d 432, 437 (W.D.N.Y.2010) (citing Pilgrim
v. Luther, 571 F.3d 201, 206 (2d Cir.2009)). Lewis was
confined in SHU from November 7, 2011, onward and thus
was entitled to an inmate assistant. Dkt. No. 46–12 at 5; N.Y.
COMP.CODES R. & REGS. tit. 7 § 251–4.1(a)(4).

*13  Lewis alleges that he was deprived of adequate
inmate assistance. Lewis first met with his inmate assistant,
Counselor Lewis, on November 10, 2011. According to
Lewis, Counselor Lewis refused to give him definitions of
the charges against him and interview potential witnesses.
Counselor Lewis denies that she was asked to give
explanations of the charges and notes that the alleged request
is not indicated on the assistant form. Lewis Decl. ¶ 9; Dkt.
No. 46–17. Gutwein had also denied Lewis's request for
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the definitions of threats, bribery, and extortion during the
hearing on relevance grounds.

Taking Lewis's version of events as true, even if Counselor
Lewis failed to provide such definitions of the charges, Lewis
does not demonstrate that he was somehow prejudiced as a
result of this error, and does not show that he was unable to
present a defense or that the outcome of the hearing would
have been different had Counselor Lewis provided such
definitions. Clark v. Dannheim, 590 F.Supp.2d 426, 429–
31 (W.D.N.Y.2008) (“To establish a procedural due process
claim in connection with a prison disciplinary hearing, an
inmate must show that he was prejudiced by the alleged
procedural errors, in the sense that the errors affected the
outcome of the hearing.” (citation omitted)).

Furthermore, Lewis was able to present a defense and
pose questions to Martin that evinced an understanding of
the charges. See generally Hr'g Tr. at 5–18. For example,
Lewis asked Martin whether the November 5, 2011 letter
contained any threats of harm, which suggests that Lewis
had some understanding of what constitutes “threat.” Id. at
9. Lewis then asked “did I—anything of value to or from—
Martuscello, yourself or anyone,” which shows that Lewis
understood the nature of the extortion charge. Id. at 10. Lastly,
Lewis asked “did I give or attempt to give—money, gifts,—
or anything worth—value ... to ... Superintendent Martuscello
and—or—administrator ....“ This demonstrates that Lewis
had an understanding of what bribery meant. Id. at 11.

Lewis also alleged that Counselor Lewis failed to interview
Martuscello or Fischer but does not show how this would
have changed the outcome of the hearing or how this failure
prejudiced him as a result. Therefore, any shortcomings in
the assistance rendered by Counselor Lewis was harmless
error and does not rise to the level of a due process violation.
Hernandez v. Selsky, 572 F.Supp.2d 446, 455 (S.D.N.Y.2008)
(plaintiff failed to show how outcome of hearing would have
been different had employee assistant interviewed witnesses,
and thus any alleged inadequate assistance was harmless error
not warranting denial of summary judgment). Additionally,
even though Gutwein failed to provide an explanation of
the charges, Lewis was not prejudiced as a result because
Gutwein described in his hearing disposition the evidence
he relied upon to determine that Lewis was guilty. An
explanation of these charges to Lewis would not have
changed the evidence which Gutwein had relied upon. As
such, Lewis's due process claim based on inadequate inmate
assistance must fail.

*14  Accordingly, defendants' motion for on this ground
should be granted.

f. Timeliness

Lewis contends that the Tier III disciplinary hearing
concerning the November 7, 2011 misbehavior report was not
commenced in a timely manner because his hearing did not
begin until November 21, 2011. Where an inmate is confined
pending a disciplinary hearing, the hearing must commence
within seven days of his initial confinement and conclude
within fourteen days of the writing of the misbehavior report.

N.Y. COMP.CODES R. & REGS. tit. 7 § 251–5.1(a)(b); 8

Dkt. No. 46–12 at 5–6. The Commissioner of Correctional
Services or his designee must authorize any delay beyond
those time limits. N.Y. COMP.CODES R. & REGS. tit. 7 §
251–5.1(a)(b); Dkt. No. 46–12 at 5–6.

Lewis's Tier III hearing was timely commenced. Although
Lewis's hearing was initially required to commence by
November 14, 2011, an extension was granted until
November 18, 2011 because Lewis was scheduled to be out
of the facility from November 14, 2011 through November
18, 2011, and no staff was available to conduct the hearing
before that time period. Gutwein Decl. ¶ 21; Dkt. No. 46–
13. A second request was made on November 17, 2011
because no hearing officer was available to conduct plaintiff's
hearing until November 21, 2011. Gutwein Decl. ¶ 22; Dkt.
No. 46–13. DOCCS Central Office Special Housing Unit
granted the facility permission to commence Lewis's hearing
by November 21, 2011 and the hearing commenced on that
date. Dkt. No. 46–13. Therefore, the hearing was commenced
in a timely manner in accordance with the pertinent New York
regulations.

Accordingly, defendants' motion on this ground should be
granted.

D. Conspiracy

Lewis claims that defendants Murphy, Miller, and Gutwein
conspired to deny him procedural due process. To establish
a claim under Section 1985(3), a plaintiff must allege that
(1) an agreement existed between two or more state actors to
act in concert to inflict an unconstitutional injury on plaintiff,
and (2) an overt act was committed in furtherance of that
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goal. Ciambriello v. Cnty. of Nassau, 292 F.3d 307, 324–
25 (2d Cir.2002). Conclusory, vague, and general allegations
are insufficient to support a conspiracy claim. Ciambriello,
292 F.3d at 325. Therefore, the plaintiff must provide some
details of the time, place, and the alleged affects of the
conspiracy, which would include facts to demonstrate that
there was an agreement between the defendants to achieve
some unlawful goal. Warren v. Fischl, 33 F.Supp.2d 171, 177
(E.D.N.Y.1999) (citations omitted).

In this case, defendants all deny conspiring to cover up the
hearing that was allegedly commenced by Murphy. Lewis
Dep. # 2 at 1–8; Gutwein Decl. ¶ 39; Miller Decl. ¶ 17;
Matthews Decl. ¶ 12; Murphy Decl. ¶ 11. Lewis points to no
evidence in the record to show that there was an agreement
between the defendants to deprive him of his constitutional
rights. Lewis alleges that the defendants conspired to cover
up Murphy's attempt to start the Tier III disciplinary hearing
because Murphy could not have served as the hearing officer.
Murphy stated that he stopped the hearing once he realized
that Lewis had not received a copy of the misbehavior report.
Lewis was provided a copy and the hearing commenced on
November 21, 2011 with Gutwein as the hearing officer.
Therefore, there was no wrongdoing on Murphy's part for the
defendants to cover up.

*15  Lewis alleges that there must have been an agreement
to conspire against him because of the alleged discrepancies
and false statements in the extension requests, Miller's letter
ruling on the appeal, and other prison forms. These allegations
are conclusory and do not provide any evidence that the
defendants made an actual agreement to deprive Lewis of
his constitutional rights. Furthermore, as discussed supra,
there was no deprivation of Lewis's constitutional rights and
therefore there can be no valid conspiracy claim.

Moreover, Lewis's conspiracy claim fails on the grounds
that it is barred by the intra-corporate conspiracy doctrine.
The doctrine states that “officers, agents and employees of
a single corporate entity are legally incapable of conspiring
together.” Nassau Cnty. Employee “L” v. Cnty. of Nassau,
345 F.Supp.2d 293, 304 (E.D.N.Y.2004) (internal citations
and quotation marks omitted). The doctrine applies when
officers and officials are working in the scope of their official
duties. Id. Although the doctrine began in cases involving
corporations, the doctrine has been extended where there
are allegations of conspiracy between a public entity and its
employees. Id.; see also Everson v. New York City Transit
Auth., 216 F.Supp.2d 71, 76 (E.D.N.Y.2002) (collecting

cases). This doctrine would therefore exclude conspiracy
claims against employees of DOCCS working within the
scope of their employment. Hartline v. Gallo, 546 F.3d 95,
99, n. 3 (2d Cir.2008) (citations omitted); Little v. City of New
York, 487 F.Supp. 426, 441–42 (S.D.N.Y.2007) (citations
omitted). There is an exception to the doctrine when the
individuals of the conspiracy are “pursuing personal interests
that are separate and apart from the entity.” Nassau Cnty.
Employee “L”, 345 F.Supp.2d at 304. Furthermore, personal
bias is not considered a personal interest and is not within the
exception to the intra-corporate conspiracy doctrine. Everson,
216 F.Supp.2d at 76 (citations omitted).

In this case, Lewis's allegations of conspiracy are against
defendants who were all employees of DOCCS, which is
one public entity, who were acting within the scope of
their employment when they filed extension requests and
other prison forms. Therefore, they are legally incapable of
conspiring against each other. Lewis makes no allegation that
the defendants were pursuing personal interest apart from
their official duties. As such, Lewis's conspiracy claim fails
as a matter of law.

Accordingly, defendants' motion on this ground should be
granted.

E. Qualified Immunity

Defendants contend that even if Lewis's § 1983 Fourteenth
Amendment and conspiracy claims are substantiated, they
are nevertheless entitled to qualified immunity. Qualified
immunity generally protects governmental officials from civil
liability “insofar as their conduct does not violate clearly
established statutory or constitutional rights of which a
reasonable person would have known.” Harlow v. Fitzgerald,
457 U.S. 800, 818 (1982); Aiken v. Nixon, 236 F.Supp.2d 211,
229–30 (N.D.N.Y.2002) (McAvoy, J.), aff'd, 80 F. App'x 146
(2d Cir.2003). However, even if the constitutional privileges
“are so clearly defined that a reasonable public official would
know that his actions might violate those rights, qualified ...
immunity might still be available ... if it was objectively
reasonable for the public official to believe that his acts did
not violate those rights.” Kaminsky v. Rosenblum, 929 F.2d
922, 925 (2d Cir.1991); Magnotti v. Kuntz, 918 F.2d 364, 367
(2d Cir.1990) (internal citations omitted)). A court must first
determine whether, if plaintiff's allegations are accepted as
true, there would be a constitutional violation. Saucier v. Katz,
533 U.S. 194, 201 (2001). Only if there is a constitutional
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violation does a court proceed to determine whether the
constitutional rights were clearly established at the time of the
alleged violation. Aiken, 236 F.Supp.2d at 230.

*16  Here, the second prong of the inquiry need not be
addressed with respect to Lewis's Fourteenth Amendment
and conspiracy claims against the defendants because, as
discussed supra, it has not been shown that defendants
violated Lewis's Fourteenth Amendment rights or conspired
against Lewis to violate his Fourteenth Amendment rights.

Accordingly, defendants' motion on this ground should be
granted.

III. Conclusion

For the reasons stated above, it is hereby RECOMMENDED
that defendants' motion for summary judgment (Dkt. No. 46)
is GRANTED.

Pursuant to 28 U.S.C. § 636(b)(1), the parties may
lodge written objections to the foregoing report. Such
objections shall be filed with the Clerk of the Court “within
fourteen (14) days after being served with a copy of
the ... recommendation.” N.Y.N.D.L.R. 72 .1(c) (citing 28
U.S.C. § 636(b)(1)(B)-(C)). FAILURE TO OBJECT TO
THIS REPORT WITHIN FOURTEEN DAYS WILL
PRECLUDE APPELLATE REVIEW. Roldan v. Racette,
984 F.2d 85, 89 (2d Cir.1993); Small v. Sec'y of HHS, 892
F.2d 15 (2d Cir.1989); 28 U.S.C. § 636(b)(1); Fed.R.Civ.P.
72, 6(a), 6(e).

Dated: June 27, 2014.

All Citations

Slip Copy, 2014 WL 3729362

Footnotes
1 This matter was referred to the undersigned for report and recommendation pursuant to 28 U.S.C. § 636(b) and

N.D.N.Y.L.R. 72.3(c).

2 “Keeplock” is a form of disciplinary confinement where an inmate is confined in his cell for the duration of the disciplinary
sanction. Gittens v. Lefevre, 891 F.2d 38, 39 (2d Cir.1989) (citing N.Y. COMP.CODES R. & REGS. tit. 7, § 251–1.6
(2012)).

3 The page numbers following “Hr'g Tr.” refer to the pagination of the header numbers generated by CM/ECF, not the
individual transcripts.

4 SHUs exist in all maximum and certain medium security facilities. The units “consist of single-occupancy cells grouped
so as to provide separation from the general population ....“ N .Y. COMP.CODES R. & REGS. tit 7, § 300.2(b). Inmates
are confined in a SHU as discipline, pending resolution of misconduct charges, for administrative or security reasons, or
in other circumstances as required. Id. at pt. 301.

5 Various courts in the Second Circuit have postulated how, if at all, the Iqbal decision affected the five Colon factors
which were traditionally used to determine personal involvement. Pearce v. Estate of Longo, 766 F.Supp.2d 367, 376
(N.D.N.Y.2011), rev'd in part on other grounds sub nom., Pearce v. Labella, 473 F. App'x 16 (2d Cir.2012) (recognizing
that several district courts in the Second Circuit have debated Iqbal 's impact on the five Colon factors); Kleehammer
v. Monroe Cnty., 743 F.Supp.2d 175 (W.D.N.Y.2010) (holding that “[o]nly the first and part of the third Colon categories
pass Iqbal's muster ....”); D'Olimpio v. Crisafi, 718 F.Supp.2d 340, 347 (S.D.N.Y.2010) (disagreeing that Iqbal eliminated
Colon 's personal involvement standard).

6 All unpublished opinions cited to by the Court in this Report–Recommendation are, unless otherwise noted, attached
to this Recommendation.

7 Lewis may be attempting to raise First Amendment claims based on the denial of attendance to congregated services and
sanitary conditions of his SHU cell. However, these claims were not specifically pled in the original complaint. Moreover,
Lewis made no attempt to amend his complaint to include these claims. Therefore, the Court addresses these issues as
arguments for establishing a liberty interest for purposes of a Fourteenth Amendment claim.

8 Section 251–5.1, states that
(a) Where an inmate is confined pending a disciplinary hearing or superintendent's hearing, the hearing must be
commenced as soon as is reasonably practicable following the inmate's initial confinement pending said disciplinary
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hearing or superintendent's hearing, but, in no event may it be commenced beyond seven days of said confinement
without authorization of the commissioner or his designee.
(b) The disciplinary hearing or superintendent's hearing must be completed within 14 days following the writing of the
misbehavior report unless otherwise authorized by the commissioner or his designee. Where a delay is authorized,
the record of the hearing should reflect the reasons for any delay or adjournment, and an inmate should ordinarily
be made aware of these reasons unless to do so would jeopardize institutional safety or correctional goals.
(c) Violation hearings must be completed within seven days of the writing of the misbehavior report.

N.Y. COMP.CODES R. & REGS. tit. 7 § 251–5.1.

End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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United States District Court,
W.D. New York.

Francisco FERNANDEZ, Plaintiff,
v.

Corrections Officer J. CALLENS, et al., Defendants.

No. 06–CV–0506(Sr).
|

Oct. 29, 2010.

Attorneys and Law Firms

Francisco Fernandez, Carreteras Jaya, Dom. Rep., pro se.

Michael A. Siragusa, Attorney General's Office, Buffalo, NY,
for Defendants.

DECISION AND ORDER

H. KENNETH SCHROEDER, JR., United States Magistrate
Judge.

*1  Pursuant to 28 U.S.C. § 636(c), the parties have
consented to the assignment of this case to the undersigned
to conduct all proceedings in this case, including the entry of
final judgment (Dkt.# 21).

PRELIMINARY STATEMENT

Currently before the Court is the defendants' motion for
summary judgment (Dkt.# 31).

Plaintiff commenced this pro se action on or about
July 27, 2006 pursuant to 42 U.S.C. § 1983 (Dkt.# 1).
Plaintiff's amended complaint alleges various violations
of the Eighth and Fourteenth Amendments to the United
States Constitution (Dkt.# 6). At all times relevant
to the allegations in plaintiff's complaint, plaintiff was
incarcerated at Wende Correctional Facility (“Wende”).
Defendants were all employees of the New York
State Department of Correctional Services (“DOCS”).

Defendant Correctional Officers James Callens (“Callens”)
and Christopher Czarnecki, (“Czarnecki”), Sergeant Scott
Lambert (“Lambert”), Hearing Officer Thomas Schoellkopf
(“Schoellkopf”), Dr. Jacqueline Levitt (“Levitt”), and Robert
Stachowski, R.N. (“Stachowski”), were assigned to Wende.
Defendant Donald Selsky (“Selsky”), Director of Special
Housing/Inmate Disciplinary Programs, was assigned to
DOCS office in Albany, New York.

Plaintiff has asserted four causes of action, sub-divided into
the following claims: (1) Correctional Officers Callens and
Czarnecki assaulted plaintiff without provocation in violation
of the Eighth Amendment; (2) Callens and Czarnecki
deprived petitioner of his due process rights when they
denied plaintiff recreation and withheld his property; (3)
Sergeant Lambert failed to supervise Callens and Czarnecki;
(4) Dr. Levitt and R.N. Stachowski failed to provide
plaintiff with adequate and appropriate medical treatment in
violation of the Eighth Amendment; (5) Schoellkopf violated
plaintiff's due process rights at a disciplinary hearing; and
(6) Selsky violated plaintiff's due process rights by refusing
to reverse the disciplinary hearing disposition. Plaintiff seeks
compensatory and punitive damages. Dkt. # 6, ¶ 56–62.

Since filing his opposition to the instant motion for summary
judgment (Dkt. 46–48), the plaintiff has been deported from
the United States to the Dominican Republic.

For the reasons that follow, defendants' motion for summary
judgment is granted in part, and denied in part.

FACTS

The following facts are undisputed unless otherwise noted.

A. Plaintiff's arrival at Wende; Incident of August 9,
2004
On August 2, 2004, plaintiff arrived at Wende from Upstate
Correctional Facility (“Upstate”). He was in keep-lock status
from August 2 through August 8. Dkt. # 32, ¶¶ 44–45. During
that time, plaintiff did not receive his personal property from
Upstate. Id. at ¶ 46.On August 12, 2004, plaintiff filed a
grievance requesting the return of his personal property. The
grievance was reviewed by the Inmate Grievance Review
Committee (“IGRC”), which informed plaintiff that his
property arrived and was reviewed and processed on August
14, and was issued to him that same day. Plaintiff appealed
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the response of the IGRC to the Superintendent, who affirmed
the response on August 27, 2004. Plaintiff then appealed the
decision of the Superintendent to the Central Office Review
Committee (“CORC”), alleging that he was called out to
receive his property on August 7, 2004, but that his property
was intentionally withheld from him. The CORC observed
that there was no record of plaintiff being called out to receive
his property on August 7, and that his property did not arrive
until August 14, 2004. Id. at ¶ 47–48.

*2  On August 9, 2004, Correctional Officer Callens
received information that an inmate in 11 Company, Cell
2, may be in possession of a weapon. Dkt. # 32, ¶ 9.
After receiving authorization to search plaintiff's cell, Callens
ordered plaintiff out of his cell. According to defendants, as
plaintiff exited the cell, he raised his fist at Callens, who
then grabbed plaintiff's right arm while Czarnecki assisted in
restraining plaintiff. Id. at ¶ 10–12.Plaintiff has disputed this
fact, alleging that he was assaulted by the two officers without
provocation. Dkt. # 48, ¶¶ 13, 15. The two Correctional
Officers then placed plaintiff's hands behind his back and
escorted him to the second floor lobby. Dkt. # 32, ¶¶ 10–
13. Sergeant Lambert heard the commotion and responded to
the second-floor lobby. Callens explained the situation, and
Lambert placed mechanical restraints on the plaintiff. Id. at
¶ 14.

Arrangements were then made for the plaintiff to be moved
to the Special Housing Unit (“SHU”) at Wende. Id. at ¶ 8.
Plaintiff did not attend recreation the day of the incident. Id.
at ¶¶ 49–50.

Callens returned to plaintiff's cell and, in searching it, he
recovered a plastic, sharpened object concealed in a cardboard
sheath. The object was taken to Lambert, who placed it in the
Captain's Evidence Locker. Id. at ¶ 21.Plaintiff was thereafter
charged with violating DOCS Rule 100.11 (Assault on Staff)
and Rule 113.10 (Weapon Possession) and a Misbehavior
Report was issued by Callens. Id. at ¶ 22.As a result of the
August 9, 2004 incident, plaintiff was moved to SHU. Id. at
¶ 8.

B. Medical Treatment
Shortly after the incident of August 9, 2004, plaintiff was
examined by R.N. Robert Stachowski. Plaintiff complained
of pain to his nose, left shoulder, and left wrist. Stachowski
observed a small avulsion to the nose, approximately three
millimeters in length, and documented the results of his exam
on a Use of Force Report and Inmate Injury Report, in

accordance with DOCS procedure. He determinated that there
was no evidence of any additional injury and that plaintiff did
not require further medical treatment. Id. at ¶¶ 9, 16–17; Dkt.
# 35, Ex. B–C.

On August 11, 2004 Dr. Jacqueline Levitt examined plaintiff
after he complained of pain to his left wrist and nose. Levitt
observed a small bruise on the bridge of plaintiff's nose with
no deformities, and no deformity to his wrist. In her medical
judgment, Dr. Levitt determined that plaintiff had suffered a
soft tissue injury and that no further treatment was needed
at that time. Dkt. # 32, ¶ 54. On August 18, 2004, plaintiff
complained of pain in his left wrist and left shoulder, and
decreased flexion of the fifth digit on his left hand. Levitt's
examination revealed that his wrist showed no swelling and
had a normal range of motion. Plaintiff also had a normal
grip. She did observe some decreased flexion of his left
fifth digit, and normal range of motion of his left shoulder.
Levitt determined that no treatment was needed for those
injuries at that time. Id. at ¶ 56.One week later, plaintiff
again complained of pain in his left wrist and shoulder and
requested x-rays. Levitt saw no deformities to his shoulder,
wrist, or left fifth digit and determined that there was no bony
injury and thus no need for x-rays at that time. Her assessment
had not changed when she saw plaintiff again on September
1, 2004.Id. at ¶ 59–60.On September 8, 2004, plaintiff again
complained of wrist and shoulder pain and decreased range of
motion of his fifth left digit. Dr. Levitt examined plaintiff and
observed decreased flexion but no deformity in the fifth left
digit. She determined that the decreased flexion of plaintiff's
finger was not clinically significant. Id. at ¶ 62.

*3  On September 15, plaintiff was examined by another
physician following complaints of poor flexion of the left
fifth finger. That doctor noted that plaintiff had persisting
left upper extremity complaints and ordered an x-ray of his
left finger, and indicated that he would follow-up with an
orthopedic consultation if necessary. Dr. Levitt agreed with
that plan of care. Id. at ¶ 64.

Plaintiff was transferred out of Wende on September 23,
2004. Id. at ¶ 68.Upon his transfer to Upstate Correctional
Facility, plaintiff was examined by a physician and it was
determined that his left fifth digit had full range of motion
and no treatment was needed. The finger was again examined
at Upstate on October 18, 2004. The nurse noticed decreased
flexion, but that it did not warrant any treatment. Id. at
¶¶ 69–70.Finally, an orthopedist consulted with plaintiff
on May 26, 2005, and concluded that there was decreased
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flexion of plaintiff's left fifth digit but that there was no
“long term problem.” Id. at ¶ 71.Due to plaintiff's chronic
complaints of pain in his shoulder and ulnar and failed
conservative treatment, a diagnostic study of his left shoulder
was completed at Clinton Correctional facility. An MRI did
not reveal any injuries, therefore an arthoscopic surgery was
required to diagnose and treat the affected shoulder. That
surgery was performed on December 21, 2006.Id. at ¶ 73.

C. Misbehavior Report and Disciplinary Hearing
In preparation for the Tier III Superintendent's Hearing
arising from the Misbehavior Report dated August 9, 2004,
plaintiff was assigned an employee assistant pursuant to 7
N.Y.C.R.R. § 251.4. Id. at ¶ 23.Plaintiff requested that seven
inmates be interviewed as potential witnesses. The employee
assistant was unable to locate one of the witnesses, three
refused to testify, and two were denied as witnesses by
Hearing Officer Schoellkopf. The remaining witness agreed
to testify at the hearing. Id. at ¶ 24.The hearing was then
conducted before Shoellkopf on August 11, 2004. Id. at ¶ 25.

At the commencement of the hearing, plaintiff complained
that his employee assistance was inadequate, and requested
additional witnesses. He also requested that another Hearing
Officer complete the hearing. Id. at ¶ 26.Schoellkopf
adjourned the hearing and proceeded to locate and interview
four witnesses based on the plaintiff's requests. That
testimony was recorded and played for the plaintiff at
the SHU hearing room on August 31, 2004. Id. at ¶
27–28.Testimony was also given by Correctional Officers
Callens and Sergeant Lambert. Schoellkopf denied plaintiff's
requests for additional witnesses, determining that further
testimony would be redundant pursuant to 7 N.Y.C.R.R. §
253.5. Id . Plaintiff objected to the proceedings, claiming that
he did not have the opportunity to question witnesses and did
not receive certain documentary evidence. He also claimed
that he was denied the right to a fair and impartial hearing
officer. Id. at ¶ 29.

*4  After hearing and considering the evidence, Schoellkopf
found plaintiff guilty of assault on staff and weapons
possession and sentenced him to one year in SHU, and
one year loss of packages, commissary, phone, personal
television, and good time. Id. at ¶ 31.Plaintiff appealed the
hearing disposition to the Commissioner of DOCS. Upon
review, Donald Selsky, Director of Special Housing/Inmate
Disciplinary Programs, affirmed the hearing disposition on
November 18, 2004. Id. at ¶ 35.Plaintiff then brought a
proceeding pursuant to N.Y. C.P.L.R. Article 78 to review

the Commissioner's determination. The Appellate Division,
Third Department, dismissed the weapon possession charge
for insufficient evidence and directed that all references
thereto be expunged from plaintiff's record. Id. at ¶ 37;see
Fernandez v. Goord, 27 A.D.3d 806, 809 N.Y.S.2d 685
(3rd Dept.2006). The Appellate Division further determined
that plaintiff was afforded meaningful assistance from his
employee assistant and that there was no merit to the
assertions that Hearing Officer Schoellkopf was biased and
improperly denied plaintiff the right to call witnesses. Id.

In accordance with the Appellate Division's determination,
Director Selsky modified the hearing disposition by removing
the guilty finding pertaining to the weapon possession

charge. 1 Dkt. # 32, ¶ 40.

D. Grievance Relating to the August 9, 2004 Incident
On August 12, 2004, plaintiff filed a grievance alleging that
Callens slammed plaintiff's face and body into a wall and
hit his left shoulder with a baton. He further alleged that
Czarnecki and Callens spun him around and again slammed
him into a wall. Id. at ¶ 41, 809 N.Y.S.2d 685. Following an
investigation, the Superintendent concluded that the use of
force was consistent with the manner prescribed by DOCS
rules. Plaintiff's grievance was denied, and an appeal was
taken to CORC, which unanimously upheld the determination
of the Superintendent denying the grievance, observing that
the medical records and documentation of the Use of Force
Report did not substantiate plaintiff's allegation that he was
struck with a baton. Id. at ¶¶ 42–43, 809 N.Y.S.2d 685.

DISCUSSION AND ANALYSIS

A. Summary Judgment Standard
Summary judgment is appropriate “if the pleadings,
depositions, answers to interrogatories, and admissions on
file, together with the affidavits, if any, show that there is
no genuine issue as to any material fact and that the moving
party is entitled to judgment as a matter of law.”Fed.R.Civ.P.
56(c).“In reaching this determination, the court must assess
whether there are any material factual issues to be tried while
resolving ambiguities and drawing reasonable inferences
against the moving party, and must give extra latitude to
a pro se plaintiff.”Thomas v. Irvin, 981 F.Supp. 794, 799
(W.D.N.Y.1997) (internal citations omitted).
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A fact is “material” only if it has some effect on the outcome
of the suit.Anderson v. Liberty Lobby, Inc., 477 U.S. 242,
248, 106 S.Ct. 2505, 91 L.Ed.2d 202 (1986); see Catanzaro v.
Weiden, 140 F.3d 91, 93 (2d Cir.1998). A dispute regarding
a material fact is genuine “if the evidence is such that a
reasonable jury could return a verdict for the nonmoving
party.”Anderson, 477 U.S. at 248;see Bryant v. Maffucci, 923
F.2d 979 (2d Cir.), cert. denied,502 U.S. 849, 112 S.Ct. 152,
116 L.Ed.2d 117 (1991).

*5  Once the moving party has met its burden of
“demonstrating the absence of a genuine issue of material
fact, the nonmoving party must come forward with enough
evidence to support a jury verdict in its favor, and the
motion will not be defeated merely upon a ‘metaphysical
doubt’ concerning the facts, or on the basis of conjecture or
surmise.”Bryant, 923 F.2d at 982. A party seeking to defeat a
motion for summary judgment must do more than make broad
factual allegations and invoke the appropriate statute. The
[party] must also show, by affidavits or as otherwise provided
in Rule 56 of the Federal Rules of Civil Procedure, that there
are specific factual issues that can only be resolved at trial.
Colon v. Coughlin, 58 F.3d 865, 872 (2d Cir.1995).

Pursuant to Fed.R.Civ.P. 56(e), affidavits in support of or in
opposition to a motion for summary judgment “shall be made
on personal knowledge, shall set forth such facts as would
be admissible in evidence, and shall show affirmatively
that the affiant is competent to testify to the matters stated
therein.”Thus, affidavits “must be admissible themselves or
must contain evidence that will be presented in an admissible
form at trial.”Santos v. Murdock, 243 F.3d 681, 683 (2d
Cir.2001) (citing Celotex Corp. v. Catrett, 477 U.S. 317, 324,
106 S.Ct. 2548, 91 L.Ed.2d 265 (1986)); see also H. Sand &
Co. v. Airtemp Corp., 934 F.2d 450, 454–55 (2d Cir.1991)
(hearsay testimony that would not be admissible if testified to
at trial may not properly be set forth in an affidavit).

B. Plaintiff's Claims

1. First Cause of Action: Excessive Force

a. Defendants Callens and Czarnecki
Plaintiff first claims that Correctional Officers Callens and
Czarnecki used excessive force against him in violation of
the Eighth Amendment prohibition against cruel and unusual
punishment. Dkt. # 6, ¶ 56.

A claim of cruel and unusual punishment in violation of
the Eighth Amendment to the United States Constitution
has both a subjective and objective component. To satisfy
the subjective component, a plaintiff must demonstrate that
the defendant “had the necessary level of culpability, shown
by actions characterized by ‘wantonness' in light of the
circumstances surrounding the challenged conduct.”Wright v.
Goord, 554 F.3d 255, 268 (2d Cir.2009) (quoting Blyden v.
Mancusi, 186 F.3d 252, 262 (2d Cir.1999); Wilson v. Seiter,
501 U.S. 294, 299, 111 S.Ct. 2321, 115 L.Ed.2d 271 (1991)).
Whether conduct of prison officials can be characterized by
“wantonness” is determined by “whether force was applied
in a good-faith effort to maintain or restore discipline, or
maliciously and sadistically to cause harm.”Wright, 554 F.3d
at 268 (quoting Hudson v. McMillian, 503 U.S. 1, 7, 112 S.Ct.
995, 117 L.Ed.2d 156 (1992)). The objective component of
a claim of cruel and unusual punishment concentrates on the
harm done in light of “contemporary standards of decency.”
Wright, 554 F.3d at 268 (quoting Hudson, 503 U.S. at 8).

“Where a prisoners' allegations and evidentiary proffers
could reasonably, if credited, allow a rational factfinder to
find that Correctional Officers used force maliciously and
sadistically, our Court has reversed summary dismissals of
Eighth Amendment claims of excessive force even where
the plaintiff's evidence of injury was slight and the proof
of excessive force was weak.”Wright, 554 F.3d at 269
(citing Scott v. Coughlin, 344 F.3d 282, 291 (2d Cir.2003)
(“reversing summary dismissal of prisoner's complaint,
though suggesting that prisoner's evidence of an Eighth
Amendment violation was ‘thin’ as to his claim that a
Correctional Officer struck him in the head, neck, shoulder,
wrist, abdomen, and groin, where the ‘medical records after
the ... incident with [that officer] indicated only a slight
injury’ ”); Griffin v. Crippen, 193 F.3d 89, 91 (2d Cir.1999)
(“vacating district court's sua sponte dismissal of prisoner's
complaint, though characterizing his ‘excessive force claim
[a]s weak and his evidence [as] extremely thin’ where
prisoner alleged that he was hit by prison guards ‘after he was
handcuffed’ but ‘the only injuries he suffered were a bruised
shin and swelling over his left knee’ ”)). Notwithstanding the
foregoing, “de minimis uses of physical force, provided that
the use of force is not of a sort repugnant to the conscience
of mankind,” is not proscribed by the Eighth Amendment's
prohibition against cruel and unusual punishment. Hudson,
503 U .S. at 10. Indeed, the Supreme Court has further
elaborated, “not every push or shove, even if it may later seem
unnecessary in the peace of a judge's chambers, violates a
prisoner's constitutional rights.”Id. at 9.
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*6  Plaintiff has alleged that Callens and Czarnecki assaulted
him without provocation, causing injury to his nose, pinky
finger, wrist, arm, shoulder, and back. Dkt. # 6, ¶¶ 24–
28, 42, 56. Defendants contend that “plaintiff came out of
his cell with a clenched fist, and he attempted to strike [ ]
Callens.”According to defendants, the Correctional Officers
then applied a reasonable use of force to protect themselves
and others. Dkt. # 33, pp. 24–25. Plaintiff's “Answer to
Defendants' Statement of Undisputed Facts” states that
plaintiff's attempt to strike Officer Callens “never happened”
and therefore the defendants' use of force was not justified.
Dkt. # 48, ¶ 13. He also maintained this position during his
disciplinary hearing. Dkt. # 46, Ex. 3 at 38. The parties thus
dispute whether the Correctional Officers had a “wanton”
state of mind and whether the degree of force involved under
the circumstances was reasonable.

As noted below 2 , plaintiff has not adduced any evidence
demonstrating that his alleged injuries were serious.
However, it is disputed whether “force was applied in a good
faith effort to maintain or restore discipline ....”Hudson, 503
U.S. at 6–7. Hence, a material fact is in dispute as to the
subjective component of plaintiff's excessive force claim.
See Griffen, 193 F.3d at 91 (“Although [prisoner] appellant's
excessive force claim is weak and his evidence extremely
thin, dismissal of the excessive force claim was inappropriate
because there are genuine issues of material fact concerning
what transpired ....”); Ali v. Szabo, 81 F.Supp.2d 447, 458
(S.D.N.Y.2000) ( “[B]ecause there is a material issue of
fact as to whether any force was needed, the Court cannot
determine whether the force allegedly used ... reasonably
correlates to the need for the application of force.”); Johnson

v. Doherty, 713 F.Supp. 69, 72 (S.D.N.Y.1989) (summary
judgment on an excessive force claim is inappropriate where
there are disputed facts as to the context in which the incident
occurred and the signs of provocation).

Accordingly, defendants' motion for summary judgment with
respect to plaintiff's excessive force claim is denied.

b. Supervisory Liability
Plaintiff also contends that Sgt. Lambert failed to properly
supervise Callens and Czarnecki with regard to the alleged
assault against plaintiff. Dkt. # 6, ¶ 57.

“Because vicarious liability is inapplicable to ...§ 1983 suits, a
plaintiff must plead that each Government-official defendant,

through the official's own individual actions, has violated
the Constitution.”Ashcroft v. Iqbal, ––– U.S. ––––, 129 S.Ct.
1937, 1948, 173 L.Ed.2d 868 (May 18, 2009). Thus, it is
well settled that the personal involvement of defendants in
an alleged constitutional deprivation is a prerequisite to an
award of damages under § 1983. Gaston v. Coughlin, 249
F.3d 156, 164 (2d Cir.2001); Colon v. Coughlin, 58 F.3d
865, 873 (2d Cir.1995); AlJundi v. Estate of Rockefeller, 885
F.2d 1060,1065 (2d Cir.1989). Personal involvement may
be shown by evidence that: (1) the defendant participated
directly in the alleged constitutional violation; (2) the
defendant, after being informed of the violation through a
report or appeal, failed to remedy the wrong; (3) the defendant
created or permitted the continuation of a policy or custom
under which unconstitutional practices occurred; (4) the
defendant was grossly negligent in supervising subordinates
who committed the wrongful acts; or (5) the defendant
exhibited deliberate indifference to the rights of inmates by
failing to act on information indicating unconstitutional acts

were occurring.Colon, 58 F.3d at 873. 3

*7  Plaintiff has not alleged that Lambert participated in
any of the alleged conduct of Callens or Czarnecki, or that
he created a policy or custom that effectively sanctioned
their conduct. His allegation that Lambert was made aware
of the complained of conduct but did nothing to remedy
or protect could implicate categories two (2), four (4) or
five (5) under Colon.However, plaintiff presents no evidence
that Lambert failed to remedy a wrong after being informed
through a report or appeal or failed to act on information
indicating that unconstitutional acts were occurring. Rather,
the only evidence plaintiff proffers is that he vaguely
testified at his disciplinary hearing that he had informed
Lambert about the alleged assault while in Lambert's office,
and Lambert reacted by ordering plaintiff to SHU. Dkt. #
46, Ex. 3 at 41. Such conclusory allegations are clearly
insufficient to create a question of fact regarding Lambert's
personal involvement with the alleged actions of his co-
defendants. Further, plaintiff has presented no evidence
concerning Lambert's management or training of any of
the co-defendants. Hence, there is no evidence from which
a factfinder could evaluate or construe gross negligence.
In sum, plaintiff has not established Lambert's personal
involvement in a constitutional violation.

With respect to plaintiff's first cause of action, defendants'
motion for summary judgment is granted, except as
to plaintiff's excessive force claim against Callens and
Czarnecki.
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2. Second Cause of Action: Deliberate Indifference
Plaintiff next contends that R.N. Stachowski and Dr. Levitt
failed to provide adequate treatment to plaintiff, in violation
of his Eighth Amendment right to be free from cruel and
unusual punishment. Dkt. # 6, ¶ 58.

The Eighth Amendment not only prohibits “physicially
barbarous punishments,” but also “embodies ‘broad
and idealistic concepts of dignity, civilized standards,
humanity, and decency ...‘against which we must evaluate
penal measures.’'Estelle v. Gamble, 429 U.S. 97,102
(1976) (quoting Jackson v. Bishop, 404 F.2d 571, 579
(8th Cir.1968)).“These elementary principles establish the
government's obligation to provide medical care for those
whom it is punishing by incarceration.”Id. at 103. The
Estelle court concluded that an unconstitutional denial of
medical care occurs when there is a “deliberate indifference
to serious medical needs of prisoners.”Id. at 104. The
deliberate indifference standard “incorporates both objective
and subjective elements. The objective ‘medical need’
element measures the severity of the alleged deprivation,
while the subjective ‘deliberate indifference’ element ensures
that the defendant prison official acted with a sufficiently
culpable state of mind.”Smith v. Carpenter, 316 F.3d 178,
183–84 (2d Cir.2003) (citations and internal quotations
omitted).

With respect to the objective component, the alleged
deprivation must be “sufficiently serious, in the sense
that a condition of urgency, one that may produce death,
degeneration, or extreme pain exists.”Hemmings v. Gorczyk,
134 F.3d 104, 108 (2d Cir.1998). A serious medical condition
exists where the “failure to treat a prisoner's condition could
result in further significant injury or the unnecessary and
wanton infliction of pain.”Chance v. Armstrong, 143 F.3d
698, 701–02 (2d Cir.1998).

*8  After the August 9, 2004 incident, plaintiff complained
of pain to his nose, left shoulder, and left wrist. Stachowski
examined plaintiff and noted that the only apparent injury
to plaintiff was a small avulsion to his nose, approximately
3 millimeters in length. Dkt. # 32, ¶ 17. Dr. Levitt then
examined plaintiff when he complained of pain to his
left wrist and nose. She observed a small bruise on the
bridge of his nose with no deformities and no deformity
to his wrist. In her medical judgment, Levitt determined
that plaintiff had suffered a soft-tissue injury and that
no further treatment was needed at that time. Dkt. #

32, ¶ 54. These types of injuries cannot be said to be
“sufficiently serious”, nor are they a condition of urgency,
one that may produce death, degeneration, or extreme pain.
See, e.g., Davidson v. Scully, 914 F.Supp. 1011, 1015–16
(S.D.N.Y.1996) (holding that a plaintiff's “allergy condition,
his podiatric condition, his post-surgery hernia condition, his
knee condition, his urological problems, his dermatological
problems, and his cardiological problems do not present
urgent medical conditions the maltreatment of which amounts
to cruel and unusual punishment in violation of the Eighth
Amendment.”); Pabon v. Goord, No. 99 Civ. 5869(THK),
2003 WL 1787268, *4 (S.D.N.Y. March 28, 2003) (clival
lesion at the base of the inmate's skull not sufficiently
serious); Rodriguez v. Mercado, No. 00 CIV. 8588 JSRFM,
2002 WL 1997885, *8 (S.D.N.Y. Aug.28, 2002) (bruises to
head, back, and wrists not sufficiently serious); Sonds v. St.
Barnabas Hosp. Corr. Health Servs., 151 F .Supp.2d 303,
311 (S.D.N.Y.2001) (bleeding finger not a severe injury);
Henderson v. Doe, No. 98 Civ. 5011, 1999 WL 378333, *2
(S.D.N.Y. June 10, 1999) (broken finger not severe).

Even if plaintiff had demonstrated injuries severe enough
to rise to the level of a serious medical need, he still
has not raised a material issue of fact that named medical
professionals at Wende were deliberately indifferent to that
need.

To satisfy the subjective element of the deliberate
indifference standard, an inmate must demonstrate that the
prison official's conduct was more than negligent, but he
need not show that it was “undertaken for the very purpose
of causing harm.”Hathaway v. Coughlin, 37 F.3d 63, 66
(2d Cir.1994). Rather, it must be established that the prison
official “knows of and disregards an excessive risk to inmate
health or safety; the official must both be aware of facts from
which the inference could be drawn that a substantial risk of
serious harm exists, and he must also draw the inference.”Id.

(quoting Farmer v. Brennan, 511 U.S. 825, 837, 114 S.Ct.
1970, 128 L.Ed.2d 811 (1994)). Stated another way, “[a]
showing of medical malpractice is therefore insufficient to
support an Eighth Amendment claim.”Hernandez v. Keane,
341 F.3d 137, 144 (2d Cir.2003).

Plaintiff encountered defendant Stachowski immediately
following the incident on August 9, 2004. Stachowski
examined plaintiff, and, in his medical judgment, determined
that plaintiff did not require medical treatment at that
time. Dkt. # 32, ¶ 17. An issue of medical judgment is
“precisely the sort of issue that cannot form the basis of a
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deliberate indifference claim.”Hernandez, 341 F.3d at 147.
Following Stachowski's initial examination, medical staff
saw the plaintiff a total of seventeen times from the date of
the incident to September 23, 2004 when he was transferred
out of Wende. Dkt. # 32, ¶ 72. During the exams at Wende,
plaintiff complained of pain to his left wrist, shoulder,
and pinky finger seven times. Plaintiff contends that Levitt
provided inadequate medical treatment because she did not
order x-rays or order a specialist consultation, see Dkt. # 6,
¶¶ 40–41. However “[t]he failure to perform an X-ray or to
use additional diagnostic techniques does not constitute cruel
and unusual punishment but is, at most, medical malpractice
cognizable in the state courts.”Estelle, 429 U.S. at 107;see
also Dean v. Coughlin, 804 F.2d 207, 215 (2d Cir.1986)
(The fact that a plaintiff might have preferred an alternative
treatment or believes that he did not get the medical attention
he desired does not rise to the level of a constitutional
violation); see also Sonds, 151 F.Supp.2d at 312 (holding
that disagreements over medications, diagnostic techniques
(e.g., the need for x-rays), forms of treatment or the need for
specialists are not adequate grounds for a § 1983 claim).

*9  Furthermore, in the brief period of time that plaintiff
was in defendant Levitt's care, both defendants concluded that
plaintiff did not warrant extensive radiological studies and/or
orthopedic consultation. Dkt. # 32, ¶ 75. Both Stachowski and
Levitt examined plaintiff and made their own independent
medical judgments to determine the best course of treatment
for him. Plaintiff has not presented any evidence to raise
a material issue of fact of negligence, much less deliberate
indifference. On this basis, plaintiff's claims are dismissed
and the defendants' summary judgment motion is granted on
the second cause of action.

3. Third Cause of Action: Due Process–Disciplinary
Proceedings

a. Inadequate Assistance
Plaintiff contends that he was denied his right to employee
assistance at his Tier III disciplinary hearing. Dkt. # 6, ¶¶ 46,

59. 4

In Wolff v. McDonnell, 418 U.S. 539, 94 S.Ct. 2963, 41
L.Ed.2d 935 (1974), the Supreme Court recognized that
prisoners retain a liberty interest and may not be deprived
of that interest without due process of law. 418 U.S. at 556.
Thus, an inmate facing disciplinary charges that could result
in punitive segregation is entitled, at a minimum, to receive
advance written notice of the charges against him and of

the evidence available to the factfinder. Id. at 563–64. The
purpose of this notice is to give the inmate an opportunity
to marshal the facts and prepare his defense. Id. at 564.
Due process further requires that a written record of the
proceedings be kept, along with a written statement by the
factfinder as to the evidence relied upon and reasons for
the disciplinary action imposed. Id.; see also Patterson v.
Coughlin, 761 F.2d 886, 890 (2d Cir.1985). In addition, the
inmate is entitled to call witnesses and present documentary
evidence in his defense “when permitting him to do so will
not be unduly hazardous to institutional safety or correctional
goals.”418 U.S. at 566; see also McCann v. Coughlin, 698
F.2d 112, 122 (2d Cir.1983).

The Second Circuit has elaborated on the minimum due
process requirements set forth in Wolff that pertain to an
inmate facing disciplinary charges. In Eng v. Coughlin, 858
F.2d 889 (2d Cir.1988), for instance, the Second Circuit
held that “prison authorities have a constitutional obligation
to provide assistance to an inmate in marshaling evidence
and presenting a defense when he is faced with disciplinary
charges.”858 F.2d at 897. In McCann v. Coughlin, 698 F.2d
112 (2d Cir.1983), the Second Circuit recognized that the
factfinder presiding over the disciplinary hearing must be fair
and impartial. 698 F.2d at 122 (citing Crooks v. Warne, 516
F.2d 837 (2d Cir.1975)).

New York's regulations entitle a prisoner to an employee
assistant to help him prepare for a disciplinary hearing.
See7 N.Y.C.R.R. §§ 251–4.1, 251–4.2. The Supreme Court
has held that a prisoner's right to assistance as a matter of
federal constitutional law is more limited, determining that
the institutional concerns implicated in prison administration
would not be furthered by entitling inmates to legal counsel
in the form of a retained or assigned attorney. See Wolff, 418
U.S. at 570 (“The insertion of counsel into the disciplinary
process would inevitably give the proceedings a more
adversary cast and tend to reduce their utility as a means to
further correctional goals. There would also be delay and very
practical problems in providing counsel in sufficient numbers
at the time and place where hearings are to be held. At this
stage of the development of these procedures we are not
prepared to hold that inmates have a right to either retained
or appointed counsel in disciplinary proceedings.”); accord
Silva v. Casey, 992 F.2d 20, 21 (2d Cir.1993).

*10  It is undisputed that plaintiff was assigned an employee
assistant pursuant to 7 N.Y.C.R.R. § 251–4.1. Dkt. # 32, ¶
23. Plaintiff contends, however, that the employee assistant
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assigned to him failed to interview witnesses and supply him
with documents to assist in his defense. The record before the
Court indicates that after meeting with the assistant, plaintiff
requested that seven inmates be interviewed as potential
witnesses. The assistant was unable to locate one of the
requested witnesses, three refused to testify, and two were
rejected by the hearing officer. Id. at ¶ 24; Dkt. # 39, Ex.
B–C. Moreover, the Assistant Form indicates that several
documents were issued to plaintiff upon his request. Dkt. #
39, Ex. B. When given the chance at the disciplinary hearing
to elaborate on his claim that his assistance was “incomplete,”
plaintiff was unable to identify the documents that he claimed
to be entitled to but did not receive. He also re-stated his
assertion that his assistant failed to interview potential inmate
witnesses. Dkt. # 46, Ex. 3 at 7; Dkt. # 39, Ex. D. Hearing
Officer Schoellkopf informed plaintiff that certain requested
documents were not available for “security reasons” and that
plaintiff would be able to request witnesses at the hearing. Id.
at 7–11.

Under Eng, an assigned assistant who does nothing to assist
an inmate “has failed to accord the prisoner his limited
constitutional due process right of assistance.”Eng, 858 F.2d
at 898. Such is not the case here. The employee assistant did
reach out to each of the requested witnesses, and thus did
not fall short of the required level of employee assistance.
See Jermosen v. Coughlin, No. 89 CV 1140, 1993 WL
328482, at *4 (W.D.N.Y. Aug.9, 1993), aff'd,29 F.3d 620
(1994) (where an employee assistant interviewed witnesses
and reported to the inmate, nothing else was required of
the assistant). Accordingly plaintiff's claim of inadequate
employee assistance does not rise to a due process violation.

b. Denial of Request for Witnesses
Plaintiff next avers that Hearing Officer Schoellkopf denied
him of his right to call witnesses on his behalf and confront
witnesses against him at his disciplinary hearing. Dkt. # 6, ¶
46.

Although a New York inmate has a due process right to
call witnesses, see7 N.Y.C.R.R. § 254.5(b), that right is not
absolute. See Ponte v. Real, 471 U.S. 491, 495, 105 S.Ct.
2192, 85 L.Ed.2d 553 (1985); Wolff, 418 U.S. at 566. (1974).
“Prison officials must have the necessary discretion to keep
the hearing within reasonable limits and to refuse to call
witnesses that may create a risk of reprisal or undermine
authority ....”Ponte, 471 U.S. at 496 (quoting Wolff, 418 U.S.
at 566). A hearing officer may also refuse to call a witness
“on the basis of irrelevance or lack of necessity.”Kingsley v.

Bureau of Prisons, 937 F.2d 26, 30 (2d Cir.1991); see also
Scott v. Kelly, 962 F.2d 145, 146–47 (2d Cir.1992) (“It is
well settled that an official may refuse to call witnesses as
long as the refusal is justifiable”). To establish a procedural
due process claim in connection with a prison disciplinary
hearing, an inmate must show that he was prejudiced by the
alleged procedural errors, in the sense that the errors affected
the outcome of the hearing. See Powell v. Coughlin, 953 F.2d
744, 750 (2d Cir.1991).

*11  In the case at bar, Hearing Officer Schoellkopf
adjourned the hearing so the plaintiff's requested witnesses
could be located and interviewed. Ultimately, only four
inmates agreed to testify. That testimony was recorded
and played for the plaintiff when the hearing resumed on

August 31, 2004. Dkt. # 32, ¶ 28. 5 Testimony was also
given by Sergeant Lambert and Correctional Officer Callens.
Following their testimony, Schoellkopf determined that any
further testimony would be redundant, and denied plaintiff's
requests for “all staff” to testify pursuant to 7 N.Y.C.R.R. §

253.5(a) 6 . Id.

The record indicates that Schoellkopf did not deny plaintiff
the opportunity to call witnesses on his behalf. He did,
however, deny plaintiff's request that two additional officers
testify on the grounds that plaintiff could not call an
unlimited number of witnesses and because any further
testimony would be redundant. A hearing officer in a prison
disciplinary proceeding does not violate due process by
excluding irrelevant or unnecessary testimony.Kalwasinski
v. Morse, 201 F.3d 103,109 (2d Cir.1999). Rather, all that
is required to satisfy due process is that the hearing officer
prove he had a rational basis for denying the witnesses. Fox
v. Coughlin, 893 F.2d 475, 478 (2d Cir.1990). Here, plaintiff
had six witnesses at his disciplinary hearing, four inmates
and two Correctional Officers. In light of the testimony
already given, Schoellkopf refused to interview the additional
Correctional Officer because he believed such testimony
would be redundant. The denial was thus not a violation
of plaintiff's right to due process. See Afrika v. Selsky, 750
F.Supp. 595, 600–601 (S.D.N.Y.1990) (refusal to call some
witnesses whose testimony was not believed to be relevant,
after hearing testimony of several requested eyewitnesses,
did not violate due process); see generally Russell v. Selsky,
35 F.3d 55, 59 (2d Cir.1994) (a prison disciplinary hearing
officer may refuse to allow willing witnesses to testify where
their testimony would be cumulative).
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Finally, it is well settled that “[a]n inmate does not possess
a constitutional right to confront or cross-examine witnesses
in prison disciplinary hearings. Wolff, 418 U.S. at 567–68;
Kalwasinski, 201 F.3d at 109. Silva v. Casey, 992 F.2d 20,
22 (2d Cir.1993). To that end, plaintiff's complaint that the
inmate testimony was taken outside of his presence and
tape-recorded does not pose a due process violation. In
any event, Schoelkopf did give plaintiff the opportunity to
present questions to the inmate-witnesses, but plaintiff did not
provide any. Dkt. # 46, Ex. 3 at 19–20. Plaintiff has thus not
established a due process violation.

c. Denial of Fair Hearing
Plaintiff alleges that Hearing Officer Schoellkopf was not fair
and impartial, thereby depriving him of due process. Dkt. # 6,
¶ 46. Specifically, plaintiff complains that Schoellkopf pre-
judged the case against plaintiff. Dkt. # 46 at 11–12, 15.

*12  “An inmate subject to a disciplinary hearing is entitled
to an impartial hearing officer.”Allen v. Cuomo, 100 F.3d 253,
259 (2d Cir.1996); see Wolff, 418 U.S. at 570–71; Russell v.
Selsky, 35 F.3d 55, 59 (2d Cir.1994). An impartial hearing
officer “is one who, inter alia, does not prejudge the evidence
and who cannot say ... how he would assess evidence he
has not yet seen.”Patterson v. Coughlin, 905 F.2d 564, 569–
70 (2d Cir.1990); Francis v. Coughlin, 891 F.2d 43, 46 (2d
Cir.1989) (“it would be improper for prison officials to decide
the disposition of a case before it was heard”).

It is well recognized, however, “that prison disciplinary
hearing officers are not held to the same standard of neutrality
as adjudicators in other contexts.”Allen, 100 F.3d at 259.
For example, “[t]he degree of impartiality required of prison
officials does not rise to the level of that required of judges
generally.”Allen, 100 F.3d at 259;see Francis, 891 F.2d at 46.
A hearing officer may satisfy the standard of impartiality if
there is “some evidence in the record” to support the findings
of the hearing.Superintendent v. Hill, 472 U.S. 445, 455,
105 S.Ct. 2768, 86 L.Ed.2d 356 (1985). The Second Circuit
has explained that, “[a]lthough the Court in Hill stated that
the question is whether there is ‘any evidence’ that ‘could’
support the disciplinary decision, this Court has not construed
the phrase ‘any evidence’ literally. Rather, we have looked
to see whether there was ‘reliable evidence’ of the inmate's
guilt.”Luna v. Pico, 356 F.3d 481, 488 (2d Cir.2004) (quoting
Hill, 472 U.S. at 455–56).

Plaintiff's argument that defendant Schoellkopf had pre-
determined plaintiff's guilt is belied by the evidence in the

record before this Court. The disciplinary hearing spanned
several days to allow for each of plaintiff's witnesses to be
interviewed and testify. In addition to the plaintiff's four
witnesses, two Correctional Officers also provided testimony
in front of plaintiff, who was permitted to question them.
As reflected in the disciplinary hearing transcript, defendant
Schoellkopf permitted plaintiff to voice his objections during
the hearing, afforded plaintiff the opportunity to testify or
to present evidence in his defense. Moreover, Schoellkopf
set forth sufficient evidence in his disposition to support
his determination of guilt of assault on staff and weapon
possession, stating that he relied on the testimony of Officer
Callens, who was personally involved in the altercation and
completed a Misbehavior Report dated August 9, 2004;
the Unusual Incident Report; the weapon recovery Unusual
Incident data sheet; a “to/from memo” of Sgt. Lambert as
well as his testimony; a Use of Force Report; the Watch
Commander's log; the Captain's log; and the chain of custody
log entry. Dkt. # 46, Ex. 3 at 45. After finding plaintiff guilty,
Schoellkopf imposed the following penalty: one year SHU,
one year loss of package, commissary and phone, one year
loss of TV, and one year loss of good time. The hearing
officer noted, “[t]he reasons for disposition is because of the
serious nature of attempting to strike an officer as well as
this being your second 113.10 weapon violation. The last
two dispositions haven't deterred you, therefore this stronger
disposition is given to emphasize to you and others to refrain
from this behavior in the future.”Id. at 46.

*13  Plaintiff's bare allegations of bias and prejudgment,
without more, are insufficient to defeat defendant's motion
for summary judgment. As reflected in the hearing transcript,
defendant Schoellkopf based his determination on the
Misbehavior Report, the testimony of plaintiff, testimony of
witnesses present during the incident, and the documentary
evidence. Thus, the record before this Court establishes that
defendant Schoellkopf was neither biased nor prejudged the
evidence. To the contrary, Schoellkopf based his finding of
guilt on the credible evidence presented during the hearing
and made an objectively reasonable determination based
on the evidence. Thus, the Court agrees with defendant
Schoellkopf that plaintiff has failed to meet his burden of
demonstrating that defendant Schoellkopf was so partial so as
to violate plaintiff's due process rights.

d. Director Selsky
In a related claim, plaintiff avers that Director Selsky refused
to reverse Schoellkopf's disposition against plaintiff and thus
deprived plaintiff of his due process rights. Dkt. # 33, ¶ 40.
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As stated earlier, there is nothing in the record to support
the conclusion that Schoellkopf denied plaintiff his due
process rights at the Tier III disciplinary hearing. Selsky's
decision affirming (and later modifying) the hearing officer's
determination does not, standing alone, establish a federal
constitutional violation. See Eleby v. Selsky, 682 F.Supp.2d
289, 293 (W.D.N.Y.2010) (“Thus, plaintiff cannot show that
his constitutional rights were violated during the disciplinary
proceedings or hearing. Selsky's affirmance of the hearing
officer's decision therefore cannot give rise to a § 1983
claim.”) (citing Loving v. Selsky, No. 07–CV–6393, 2009
WL 87452, at *4 (W.D.N.Y. Jan.12, 2009)); see also Chavis
v. vonHagn, No. 02–CV0119(Sr), 2009 WL 236060, *6,
(W.D.N.Y. Jan.30, 2009) (citing Hameed v. Mann, 57 F.3d
217, 224 (2d Cir.1995) (Selsky entitled to dismissal of claims
where plaintiff failed to establish constitutional violations at
disciplinary hearing)). Accordingly, plaintiff's claim against
Selsky is dismissed.

With respect to plaintiff's third cause of action, defendants'
motion for summary judgment is granted.

4. Fourth Cause of Action: Due Process–Property and
Recreation

a. Deprivation of Recreation
Plaintiff contends that a one-day denial of recreation denied
him his right to due process. Dkt. # 6, ¶ 61.

In Sandin v. Conner, 515 U.S. 472, 115 S.Ct. 2293, 132
L.Ed.2d 418 (1995), the Supreme Court held that the failure
to comply with every state or prison regulation does not
necessarily create a protected liberty interest for prisoners.
Sandin, 515 U.S. at 483–484. Instead, to create a protected
liberty interest, a state must implement a regulation or other
provision providing for restraints that impose an “atypical and
significant hardship on the inmate in relation to the ordinary
incidents of prison life.”Id. at 484.

*14  At the outset, plaintiff acknowledges that he was unable
to go to recreation because the incident of August 9, 2004
occurred during the scheduled time for recreation. Dkt. # 48,
¶ 49; Id. at Ex. 2, Line 19. Similarly, defendants Callens
and Czarnecki state that they did not deny plaintiff recreation
on August 9, 2004 to punish him. Rather, if plaintiff was
unable to go to recreation that day, it “may have been because
of the use of force incident that occurred and the necessary
procedures that had to be followed.”Dkt. # 32, ¶ 49.

In any event, a one-day deprivation of recreation is
insufficient to give rise to a “significant hardship” as
contemplated by Sandin.See Husbands v. McClellan, 990
F.Supp. 214, 217 (W.D.N.Y.1998) (“The temporary loss
of the various privileges alleged in this casei.e., telephone,
package, commissary, and recreation privileges-does not
represent the type of deprivation which could reasonably
be viewed as imposing an atypical and significant hardship
on an inmate.”); Ford v. Phillips, No. 05 CIV. 6646, 2007
WL 946703, at * 10 (S.D.N.Y. Mar. 27, 2007) (granting
summary judgment on inmate's claim that he was denied
recreation, showers, and a special meal on four occasions;
“These minor and temporary denials clearly do not constitute
significant hardships implicating a constitutionally protected
liberty interest”); Ragland v. Crawford, No. 95 Civ. 10069,
1997 WL 53279, *3 (S.D.N.Y., Feb.7, 1997), (“In light of
the Court's holding in Sandin, neither Ragland's loss of one
hour daily recreation time for one week, nor his alleged
confinement to keeplock on October 13, 1995, constitutes an
atypical, significant hardship implicating a protected liberty
interest.”). Consequently, plaintiff has failed to allege any
facts that his deprivation of one day of recreation resulted in
an “atypical” or “significant hardship.”

b. Deprivation of Property
Next, plaintiff alleges that Callens and Czarnecki, withheld
his personal properly from August 2 to August 9, 2004. Dkt.
# 6, ¶ 61. Although plaintiff arrived at Wende on August 2,
his property did not arrive until August 14, 2004 for reasons
unbeknownst to defendants. Plaintiff's property was issued
to him the same day it was received. Dkt. # 48, ¶¶ 46, 48.
Defendants Callens and Czarnecki argue that they had no
involvement with the delay in petiitoner's property arriving at
Wende. Dkt. # 33 at 4.

Plaintiff has pointed to no evidence, or even provided
a factual allegation, to support a conclusion that Callens
or Czarnecki had any involvement with the delay in the
receipt of plaintiff's property. Absent evidence of personal
involvement by any of the relevant Colon methods, (e.g.
direct involvement, deliberate indifference), plaintiff cannot
prevail against the defendants. See Colon, 58 F.3d at 873.

c. Supervisory Liability
Plaintiff next contends that Sgt. Lambert failed to properly
supervise Callens and Czarnecki with respect to the delivery
of his personal property and the alleged denial of recreation
time. Dkt. # 6, ¶ 62. This conclusory allegation is insufficient
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to establish personal involvement. See Ayers v. Coughlin,
780 F.2d 205, 210 (2d Cir.1985) (to hold a prison official
liable under § 1983“requires a showing of more than
the linkage in the prison chain of command”); Sash v.
United States, 674 F.Supp.2d 531, 543 (S.D.N.Y.2009)
(holding that “[i]t is not enough to show that a defendant
‘ultimately supervised those who allegedly violated plaintiff's
Constitutional rights.’” (quoting Mallard v. Menifee, No.
99 Civ. 0923, 2000 WL 557262, at *3 (S.D.N.Y. May 8,
2000)). Plaintiff fails to establish personal involvement under
the Colon factors, especially in light of the undisputed fact
that the defendants he allegedly failed to supervise had no
knowledge of the delay in the arrival of plaintiff's property
from Upstate to Wende, and did not deny him recreation time.

*15  For the foregoing reasons, defendants' motion for
summary insofar as it relates to plaintiff's fourth cause of
action is granted.

IV. Conclusion
For the reasons set forth above, the defendants' motion
for summary judgment should be granted, except insofar
as plaintiff claims that defendants Callens and Czarnecki
used excessive force against him in violation of the Eighth
Amendment. A telephone conference is scheduled for
November 12, 2010 at 10:00a.m. for purposes of setting a
trial date on plaintiff's first cause of action against defendants
Callens and Czarnecki alleging excessive use of force.
Defendants' counsel shall arrange for plaintiff's telephonic
appearance and provide the court with a telephone number
where he can be contacted. The court will initiate the call.

SO ORDERED.

All Citations

Not Reported in F.Supp.2d, 2010 WL 4320362

Footnotes
1 Plaintiff also received a reduction in his other sanctions to 330 days to SHU and 330 days loss of packages, phone, and

personal television. See Dkt. # 32 at ¶ 40.

2 See discussion at B.2.

3 At least one district court in this Circuit has opined that the holding in Iqbal substantially limited the Colon categories.
See Bellamy v. Mount Vernon Hosp., No. 07 Civ. 1801, 2009 W L 1835939, at *6 (S.D.N.Y. June 26, 2009) (“Only the
first and part of the third Colon categories pass Iqbal' s muster .... The other Colon categories impose the exact types of
supervisory liability that Iqbal eliminated.”); but see D'Olimpio v. Crisafi, Nos. 09 Civ. 7283, 09 Civ. 9952, 718 F.Supp.2d
340, 2010 WL 2428128, at *4–*5 (S.D.N.Y. June 15, 2010) (“[T]he five Colon categories for personal liability of supervisors
may still apply as long as they are consistent with the requirements applicable to the particular constitutional provision
alleged to have been violated.”). Even when examined under the broader Colon approach, plaintiff cannot establish the
personal involvement of Lambert.

4 The Court notes that plaintiff has not sued the employee assistant. In any event, the record belies plaintiff's complaint
that he was denied meaningful assistance.

5 Plaintiff was being held in the SHU, and the hearing was conducted there. The inmates that plaintiff had sought to testify
were located in the general population. The hearing officer thus recorded the inmates' testimony in the general population
hearing room, to be played for plaintiff once the hearing was resumed in the SHU hearing room. See Dkt. # 32, ¶ 27;
see7 N.Y.C.R.R. § 253.5(b).

6 7 N.Y.C.R.R. § 253.5(a) reads, “[t]he inmate may call witnesses on his behalf provided their testimony is material, is
not redundant, and doing so does not jeopardize institutional safety or correctional goals. If permission to call a witness
is denied, the hearing officer shall give the inmate a written statement stating the reasons for the denial, including the
specific threat to institutional safety or correctional goals presented.”

End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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