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REPORT AND RECOMMENDATION 

 Pro se plaintiff Rafael Sanchezmartino, a prison inmate currently in 

the custody of the New York State Department of Corrections and 

Community Supervision ("DOCCS"), commenced this action pursuant to 

42 U.S.C. § 1983 against several DOCCS employees alleging that they 

violated his rights under the Eighth Amendment by requiring him to hold 

onto a chain-link metal fence with his bare hands outdoors in sub-freezing 

weather for approximately thirty minutes.  

 Currently pending before the court is a pre-answer motion filed by 

defendants seeking the entry of summary judgment motion in their favor 

based on plaintiff's failure to exhaust available administrative remedies 

prior to filing this lawsuit. For the reasons set forth below, I recommend 

that defendants' motion be granted. 

I. BACKGROUND1 

 Plaintiff is a prison inmate currently being held in the custody of the 

DOCCS in the Bare Hill Correctional Facility ("Bare Hill") located in 

Malone, New York. See generally Dkt. No. 1. On or about February 7, 

                                      
1  In light of the procedural posture of the case, the following recitation is derived 
from the record now before the court, with all inferences drawn and ambiguities 
resolved in the non-movant's favor. Terry v. Ashcroft, 336 F.3d 128, 137 (2d Cir. 2003). 
Indeed, because defendants have not yet filed an answer, the description of the 
relevant events is drawn from the allegations set forth in plaintiff's complaint.  
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2013, while plaintiff was incarcerated in Bare Hill, a physical altercation 

occurred between two inmates "in the vicinity of the facility dining hall." 

Dkt. No. 1 at 3. According to plaintiff, defendant Craig Demmon, a DOCCS 

corrections sergeant stationed at the prison, as well as other corrections 

officers, including defendants David Hughes, Gary LaBarge, and Scott 

Hough, directed "all of the inmates who were walking near the dining hall, 

including the Plaintiff, to stop moving and line up outside in front of a metal 

chain-link fence[.]" Id.  

 Following a pat-frisk of all of the inmates, they were directed to 

"remove any hats, gloves, and scarves that they were wearing, and to 

place their bare hands on the metal fence." Dkt. No. 1 at 3. According to 

plaintiff's complaint, the outside temperature on February 7, 2013, was 

approximately five degrees Fahrenheit. Id. Defendant Demmon then 

ordered the inmates to hold onto the chain-link fence until one of them 

"came forward with information regarding the assault." Id. Defendant 

Demmon and other corrections officers threatened the inmates with 

violence if they removed their hands from the fence. Id. Indeed, two 

inmates were assaulted when they attempted to remove their hands from 

the fence. Id. at 4. Despite pleas from both inmates and some corrections 

officers, defendant Demmon did not relent and permit the inmates to 
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remove their hands from the chain-link fence until after thirty minutes had 

elapsed. Id.  

As a result of the incident, plaintiff suffered "frostbite and permanent 

nerve damage." Dkt. No. 1 at 6. Plaintiff alleges that defendant Terrence 

White, a corrections lieutenant at Bare Hill, contributed to the use of 

excessive force by failing to adequately supervise the corrections 

employees involved. Id. at 7-8. 

II. PROCEDURAL HISTORY 

 Plaintiff commenced this action on or about February 8, 2016, with 

the filing of a complaint and accompanying application to proceed in forma 

pauperis ("IFP"). Dkt. Nos. 1, 2. Although plaintiff's initial IFP motion was 

denied as incomplete, the court accepted his complaint for filing, and 

granted his second IFP application on March 30, 2016. Dkt. Nos. 4, 8. On 

April 28, 2016, prior to answering plaintiff's complaint, defendants filed the 

pending motion for summary judgment seeking dismissal of plaintiff's 

complaint in light of his failure to exhaust available administrative 

remedies.2 Dkt. No. 11. Plaintiff has not responded to defendants' motion, 

                                      
2  While a motion to dismiss pursuant to Rule 12(b)(6) of the Federal Rules of Civil 
Procedure automatically extends the time under which a defendant must file an 
answer, there is no similar rule governing a defendant's obligation to answer a 
complaint when he files a pre-answer motion for summary judgment pursuant to Rule 
56. Compare Fed. R. Civ. P. 12(a)(4) with Fed. R. Civ. P. 56; see also 10A Alan Wright 
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which is now ripe for determination and has been referred to me for the 

issuance of a report and recommendation pursuant to 28 U.S.C. § 

636(b)(1)(B) and Northern District of New York Local Rule 72.3(c). See 

Fed. R. Civ. P. 72(b).  

III. DISCUSSION 

 A. Plaintiff's Failure to Respond to Defendants' Motion 

 Before turning to the merits of defendants' motion, a threshold issue 

to be addressed is the legal significance of plaintiff's failure to oppose the 

motion, and specifically whether that failure should be construed as a 

consent to the dismissal of his complaint.  

                                                                                                                      
et al., Federal Practice & Procedure § 2718 (4th ed.). Most courts that have determined 
that Rule 12(a)(4) operates by analogy to a defendant that has filed a pre-answer 
summary judgment motion and, therefore, have declined to find a defendant in default 
by failing to file an answer until after disposition of the motion. See Rashidi v. Albright, 
818 F. Supp. 1354, 1356 (D. Nev. 1993) ("Although Rule 12 does not specifically allow 
for a summary judgment motion to toll the running of the period within which a 
responsive pleading must be filed, by analogy the language would seem to apply[.]"); 
but see Poe v. Cristina Copper Mines, Inc., 15 F.R.D. 85, 87 (D. Del. 1953) (finding 
that the "extension of time to file a response pleading until determination of a motion 
for summary judgment is not a definite and fixed right but a matter to be granted or 
denied under Rule 6(b)"). In this instance, exercising my discretion, I will sua sponte 
order a stay of defendants' time to answer plaintiff's complaint until fourteen days after 
a final determination is issued with respect to defendants' motion in the event that the 
action survives. Snyder v. Goord, 05-CV-1284, 2007 WL 957530, at *5 (N.D.N.Y. Mar. 
29, 2007) (McAvoy, J., adopting report and recommendation by Peebles, M.J.). 
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Pursuant to Local Rule 7.1(b)(3), by failing to oppose defendants' 

motion, plaintiff has effectively consented to the granting of the relief 

sought. That rule provides as follows: 

Where a properly filed motion is unopposed and the 
Court determines that the moving party has met its burden to 
demonstrate entitlement to the relief requested therein, the 
non-moving party's failure to file or serve any papers as this 
Rule requires shall be deemed as consent to the granting or 
denial of the motion, as the case may be, unless good cause is 
shown. 
 

N.D.N.Y. L.R. 7.1(b)(3); see also Jackson v. Fed. Express, 766 F.3d 189, 

194 (2d Cir. 2014) (holding that the district courts may enter summary 

judgment in favor of the moving party where the non-moving party fails to 

respond in opposition, but not without first "ensur[ing] that each statement 

of material fact is support by record evidence sufficient to satisfy the 

movant's burden of production" and "determin[ing] whether the legal theory 

of the motion is sound").  

In this case, plaintiff has not responded to defendants' motion. The 

motion was properly filed by defendants, and, through their motion, 

defendants have met their burden of demonstrating entitlement to the relief 

requested. With respect to the question of whether defendants have met 

their burden, I note that the "burden of persuasion is lightened such that, in 

order to succeed, his motion need only be 'facially meritorious.'" See 
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Rodriguez v. Goord, No. 04-CV-0358, 2007 WL 4246443, at *1 (N.D.N.Y. 

Nov. 27, 2007) (Scullin, J., adopting report and recommendation by Lowe, 

M.J.) (finding that determination of whether a movant has satisfied its 

burden to demonstrate entitlement to a dismissal under Local Rule 

7.1(b)(3) "is a more limited endeavor than a review of a contested motion 

to dismiss" (citing cases)).3 

Because defendants have accurately cited both proper legal 

authority and evidence in the record supporting the grounds on which their 

motion is based, and plaintiff has failed to respond in opposition, I find that 

defendants' motion is facially meritorious. Jackson, 766 F.3d at 194. 

Accordingly, I recommend that the court grant defendants' motion on this 

basis. 

 It should also be noted that there are additional consequences 

arising from plaintiff's failure to respond to defendants' motion. By not 

responding, plaintiff has left defendants' Local Rule 7.1(a)(3) Statement of 

Material Facts unchallenged. Local Rule 7.1 provides, in relevant part, that 

"[t]he Court shall deem admitted any properly supported facts set forth in 

the Statement of Material Facts that the opposing party does not 

                                      
3  Copies of all unreported decisions cited to in this report have been appended for 
the convenience of the pro se plaintiff. 
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specifically controvert." N.D.N.Y. L.R. 7.1(a)(3) (emphasis in original). 

Courts in this district have routinely enforced this rule in cases where a 

non-movant has failed to properly respond. See, e.g., Elgamil v. Syracuse 

Univ., No. 99-CV-0611, 2000 WL 1264122, at *1 (N.D.N.Y. Aug. 22, 2010) 

(McCurn, J.) (listing cases). Undeniably, pro se litigants are entitled to 

some measure of forbearance when defending against summary judgment 

motions. Jemzura v. Public Serv. Comm'n, 961 F. Supp. 406, 415 

(N.D.N.Y.1997) (McAvoy, J.). The deference owed to pro se litigants, 

however, does not extend to relieving them of the ramifications associated 

with the failure to comply with the court's local rules. Robinson v. Delgado, 

No. 96-CV-0169, 1998 WL 278264, at *2 (N.D.N.Y. May 22, 1998) (Pooler, 

J., adopting report and recommendation by Hurd, M.J.). Stated differently, 

"a pro se litigant is not relieved of his duty to meet the requirements 

necessary to defeat a motion for summary judgment." Latouche v. 

Tompkins, No. 09-CV-0308, 2011 WL 1103045, at *1 (N.D.N.Y. Mar. 23, 

2011) (Mordue, J.).  

 In this instance, because plaintiff was warned of the consequences 

of failing to properly respond to defendants' Local Rule 7.1 Statement, Dkt. 

Nos. 11, 13, and he has failed to do so, I recommend that the court deem 

the facts contained in defendants' Local Rule 7.1(a)(3) Statement as 
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having been admitted to the extent they are supported by accurate record 

citations.4 See, e.g., Latouche, 2011 WL 1103045, at *1; see also 

Champion v. Artuz, 76 F.3d 483, 486 (2d Cir.1996).  

 B. Summary Judgment Standard 

Summary judgment motions are governed by Rule 56 of the Federal 

Rules of Civil Procedure. Under that provision, the entry of summary 

judgment is warranted "if the movant shows that there is no genuine 

dispute as to any material fact and the movant is entitled to judgment as a 

matter of law." Fed. R. Civ. P. 56(a); Celotex Corp. v. Catrett, 477 U.S. 

317, 322 (1986); Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 247 

(1986); Sec. Ins. Co. of Hartford v. Old Dominion Freight Line, Inc., 391 

F.3d 77, 82-83 (2d Cir. 2004). A fact is "material" for purposes of this 

inquiry if it "might affect the outcome of the suit under the governing law." 

Anderson, 477 U.S. at 248; see also Jeffreys v. City of N.Y., 426 F.3d 549, 

553 (2d Cir. 2005). A material fact is genuinely in dispute "if the evidence 

is such that a reasonable jury could return a verdict for the nonmoving 

party." Anderson, 477 U.S. at 248.  

A party moving for summary judgment bears an initial burden of 

                                      
4  As to any facts not contained in defendants' Local Rule 7.1(a)(3) Statement, in 
light of the procedural posture of this case, the court is "required to resolve all 
ambiguities and draw all permissible factual inferences" in favor of plaintiff. Terry, 336 
F.3d at 137. 
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demonstrating that there is no genuine dispute of material fact to be 

decided with respect to any essential element of the claim in issue; the 

failure to meet this burden warrants denial of the motion. Anderson, 477 

U.S. at 250 n.4; Sec. Ins. Co., 391 F.3d at 83. In the event this initial 

burden is met, the opposing party must show, through affidavits or 

otherwise, that there is a material dispute of fact for trial. Fed. R. Civ. P. 

56(e); Celotex, 477 U.S. at 324; Anderson, 477 U.S. at 250.  

 When deciding a summary judgment motion, a court must resolve 

any ambiguities, and draw all inferences, in a light most favorable to the 

non-moving party. Anderson, 477 U.S. at 255; Jeffreys, 426 F.3d at 553; 

Wright v. Coughlin, 132 F.3d 133, 137-38 (2d Cir. 1998). The entry of 

summary judgment is justified only in the event of a finding that no 

reasonable trier of fact could rule in favor of the non-moving party. Bldg. 

Trades Employers' Educ. Ass'n v. McGowan, 311 F.3d 501, 507-08 (2d 

Cir. 2002); see also Anderson, 477 U.S. at 250 (finding summary judgment 

appropriate only when "there can be but one reasonable conclusion as to 

the verdict"). 
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 C. Exhaustion of Administrative Remedies 

The Prison Litigation Reform Act of 1996 ("PLRA"), Pub. L. No. 104-

134, 110 Stat. 1321 (1996), which imposes several restrictions on the 

ability of prisoners to maintain federal civil rights actions, expressly 

provides that "[n]o action shall be brought with respect to prison conditions 

under section 1983 of this title, or any other Federal law, by a prisoner 

confined in any jail, prison, or other correctional facility until such 

administrative remedies as are available are exhausted." 42 U.S.C. § 

1997e(a); see also Ross v. Blake, 136 S. Ct. 1850, 1856 (2016). Section 

1997e(a)'s exhaustion provision is "mandatory" and applies to all inmate 

lawsuits regarding the conditions of their confinement. Ross, 136 S. Ct. at 

1856; Woodford v. Ngo, 548 U.S. 81, 84 (2006); Porter v. Nussle, 534 U.S. 

516, 524, 532 (2002); Williams v. Corr. Officer Priatno, 829 F.3d 118, 122 

(2d Cir. 2016). In the event a defendant establishes that the inmate-

plaintiff failed fully comply with the administrative process prior to 

commencing an action in federal court, the plaintiff's complaint is subject to 

dismissal. See Woodford, 548 U.S. at 93 ("[W]e are persuaded that the 

PLRA exhaustion requirement requires proper exhaustion."); Wilson v. 

McKenna, 661 F. App'x 750, 752 (2d Cir. 2016). "Proper exhaustion" 

requires a plaintiff to procedurally exhaust his claims by "compl[ying] with 
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the system's critical procedural rules." Woodford, 548 U.S. at 95; accord, 

Macias v. Zenk, 495 F.3d 37, 43 (2d Cir. 2007). 

In New York, the DOCCS has instituted a grievance procedure, 

designated as the Inmate Grievance Program ("IGP"), and made it 

available for use by state prison inmates with complaints regarding prison 

conditions. Williams, 829 F.3d at 119. The IGP is comprised of three steps 

that inmates must satisfy when they have a grievance regarding prison 

conditions. 7 N.Y.C.R.R. §§ 701.1 701.5; Williams, 829 F.3d at 119. The 

IGP requires that an inmate first file a grievance with "the clerk" within 

twenty-one days of the alleged occurrence giving rise to his complaint. 7 

N.Y.C.R.R. § 701.5(a)(1). "The complaint may only be filed at the facility 

where the inmate is housed even if it pertains to another facility." Id. 

Representatives of the inmate grievance resolution committee ("IGRC")5 

have up to sixteen days after the grievance is filed to informally resolve the 

issue. Id. at § 701.5(b)(1). If there is no such informal resolution, then the 

full IGRC conducts a hearing within sixteen days after receipt of the 

grievance. Id. at § 701.5(b)(2).  

 A grievant may then appeal the IGRC's decision to the facility's 

superintendent within seven days after receipt of the IGRC's written 

                                      
5  The IGRC is comprised of "two voting inmates, two voting staff members, and a 
non- voting chairperson." 7 N.Y.C.R.R. § 701.4(a). 
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decision. 7 N.Y.C.R.R. § 701.5(c). The superintendent must issue a written 

decision within a certain number of days after receipt of the grievant's 

appeal.6 Id. at § 701.5(c)(3)(i)(ii).  

 The third and final step of the IGP involves an appeal to the DOCCS 

Central Office Review Committee ("CORC"), which must be taken within 

seven days after an inmate receives the superintendent's written decision. 

7 N.Y.C.R.R. § 701.5(d)(1)(i). The CORC is required to render a written 

decision within thirty days of receipt of the appeal. Id. at § 701.5(d)(2)(i)(ii). 

 As can be seen, at each step of the IGP process, a decision must be 

rendered within a specified time period. 7 N.Y.C.R.R. § 701.5. Where the 

IGRC and/or superintendent do not timely respond, an inmate is permitted 

to appeal "to the next step." Id. at § 701.6(g)(2). Generally, if a plaintiff fails 

to follow each of the required three steps of the above-described IGP prior 

to commencing litigation, he has failed to exhaust his administrative 

remedies as required under the PLRA. See Ruggerio v. Cnty. of Orange, 

467 F.3d 170, 176 (2d Cir. 2006) ("[T]he PLRA requires proper exhaustion, 

which means using all steps that the agency holds out, and doing so 

                                      
6  Depending on the type of matter complained of by the inmate, the 
superintendent has either seven or twenty days after receipt of the appeal to issue a 
decision. 7 N.Y.C.R.R. § 701.5(c)(3)(i), (ii). 
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properly (so that the agency addresses the issues on the merits)." 

(quotation marks omitted)). 

 While the PLRA mandates exhaustion of available administrative 

remedies, it also "contains its own, textual exception to mandatory 

exhaustion." Ross, 136 S. Ct. at 1858. More specifically, section 1997e(a) 

provides that only those administrative remedies that "are available" must 

first be exhausted. 42 U.S.C. § 1997e(a); see also Ross, 136 S. Ct. at 

1858 ("[T]he exhaustion requirement hinges on the availability of 

administrative remedies." (quotation marks omitted)). In the PLRA context, 

the Supreme Court has determined that "availability" means that "an 

inmate is required to exhaust those, but only those, grievance procedures 

that are capable of use to obtain some relief for the action complained of." 

Ross, 136 S. Ct. at 1859 (quotation marks omitted). 

 In Ross, the Supreme Court identified three circumstances in which 

a court could find that internal administrative remedies are not available to 

prisoners under the PLRA.7 Ross, 136 S. Ct. at 1859-60. Under the first, 

"an administrative procedure is unavailable when (despite what regulations 

or guidance materials may promise) it operates as a simple dead end – 

with officers unable or consistently unwilling to provide any relief to 

                                      
7  According to the Second Circuit, "the three circumstances discussed in Ross do 
not appear to be exhaustive[.]" Williams, 829 F.3d at 123 n.2. 
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aggrieved inmates." Id. at 1859. In addition, "an administrative scheme 

might be so opaque that it becomes, practically speaking, incapable of 

use." Id. The Court explained that, "[i]n this situation, some mechanism 

exists to provide relief, but no ordinary prisoner can discern or navigate it." 

Id. The third scenario in which administrative remedies are deemed 

unavailable to prisoners is when "prison administrators thwart inmates 

from taking advantage of a grievance process through machination, 

misrepresentation, or intimidation." Id. at 1860.  

 In this case, although plaintiff's complaint alleges that he filed a 

grievance in accordance with the IGP regarding the incident on or about 

February 7, 2013, Dkt. No. 1 at 5, there is no independent record evidence 

to support that assertion. In any event, even assuming plaintiff did file such 

a grievance, there is no evidence that he appealed the grievance through 

to the CORC, as required by the IGP. Indeed, defendants have submitted 

a declaration by Jeffrey Hale, the Assistant Director of the IGP for the 

DOCCS, in which Hale states that his search of the relevant DOCCS 

records did not reveal an appeal filed by plaintiff to the CORC regarding an 

incident at Bare Hill involving cruel and unusual punishment on February 

7, 2013. Dkt. No. 11-2 at 3. In light of Hale's declaration, and plaintiff's 

failure to respond to defendants' motion, I find that plaintiff failed to file a 
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grievance and appeal it through to the CORC as required by the IGP. 

Finally, there is no evidence in the record to suggest that plaintiff failed to 

appeal his grievance through to the CORC because the IGP became 

unavailable to him. Accordingly, I recommend that defendants' motion be 

granted, and that plaintiff's complaint be dismissed based on his failure to 

exhaust available administrative remedies prior to commencing this action. 

IV. SUMMARY AND RECOMMENDATION 

 Plaintiff's complaint alleges that defendants violated his right under 

the Eighth Amendment to be free of cruel and unusual punishment when 

they ordered him and other inmates to hold onto a chain-link metal fence 

with their bare hands outdoors in five degrees Farenheit for approximately 

thirty minutes. Prior to filing his complaint, however, plaintiff failed to 

exhaust the administrative remedies available to him by the IGP. 

Accordingly, it is hereby respectfully 

 RECOMMENDED that defendants' motion for summary judgment, 

Dkt. No. 11, be GRANTED and plaintiff's complaint be dismissed in its 

entirety. 

NOTICE: Pursuant to 28 U.S.C. § 636(b)(1), the parties may lodge 

written objections to the foregoing report. Such objections must be filed 

with the clerk of the court within FOURTEEN days of service of this 
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report.8  FAILURE TO SO OBJECT TO THIS REPORT WILL PRECLUDE 

APPELLATE REVIEW.  28 U.S.C. § 636(b)(1); Fed. R. Civ. P. 6(a), 6(d), 

72; Roldan v. Racette, 984 F.2d 85 (2d Cir. 1993). 

It is hereby ORDERED that the clerk of the court serve a copy of this 

report and recommendation upon the parties in accordance with this 

court's local rules; and it is further 

ORDERED that defendants' time to answer plaintiff's complaint is 

hereby stayed until twenty-one days after a final determination is issued 

with respect to the pending motion. 

Dated: February 23, 2017 
  Syracuse, New York 
 

    

  

                                      
8  If you are proceeding pro se and are served with this report and 
recommendation by mail, three additional days will be added to the fourteen-day 
period, meaning that you have seventeen days from the date the report and 
recommendation was mailed to you to serve and file objections. Fed. R. Civ. P. 6(d). If 
the last day of that prescribed period falls on a Saturday, Sunday, or legal holiday, then 
the deadline is extended until the end of the next day that is not a Saturday, Sunday, or 
legal holiday. Fed. R. Civ. P. 6(a)(1)(C).  
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Not Reported in F.Supp.2d, 2007 WL 4246443 (N.D.N.Y.)

(Cite as: 2007 WL 4246443 (N.D.N.Y.))

Only the Westlaw citation is currently available.
United States District Court,

N.D. New York.
Jose RODRIGUEZ, Plaintiff,

v.
Glen S. GOORD, et al, Defendants.

No. 9:04-CV-0358 (FJS/GHL).

Nov. 27, 2007.
Jose Rodriguez, Willard, NY, pro se.

Andrew M. Cuomo, Attorney General of the State of New
York, David L. Cochran, Esq., Assistant Attorney
General, of Counsel, Albany, NY, for Defendants.

DECISION AND ORDER

FREDERICK J. SCULLIN, Senior District Judge.
*1 The above-captioned matter having been presented

to me by the Report-Recommendation of Magistrate Judge
George H. Lowe filed November 6, 2007, and the Court
having reviewed the Report-Recommendation and the
entire file in this matter, and no objections to said
Report-Recommendation having been filed, the Court
hereby

ORDERS, that Magistrate Judge Lowe's November
6, 2007 Report-Recommendation is ACCEPTED in its
entirety for the reasons stated therein; and the Court
further

ORDERS, that Defendants' motion, pursuant to Local
Rule 41.2(b), to dismiss for Plaintiff's failure to provide
notice to the Court of a change of address, is GRANTED;
and the Court further

ORDERS, that the Clerk of the Court enter judgment
in favor of the Defendants and close this case.

IT IS SO ORDERED.

REPORT-RECOMMENDATION

GEORGE H. LOWE, United States Magistrate Judge.
This pro se prisoner civil rights action, filed pursuant

to 42 U.S.C. § 1983, has been referred to me for Report
and Recommendation by the Honorable Frederick J.
Scullin, Jr., Senior United States District Judge, pursuant
to 28 U.S.C. § 636(b) and Local Rule 72.3(c) of the Local
Rules of Practice for this Court. Generally, Jose Rodriguez
(“Plaintiff”) alleges that, while he was an inmate at Oneida
Correctional Facility in 2003 and 2004, ten employees of
the New York State Department of Correctional Services
(“Defendants”) were deliberately indifferent to his serious
medical needs, and subjected him to cruel and unusual
prison conditions, in violation of the Eighth Amendment.
(Dkt. No. 27 [Plf .'s Am. Compl.].) Currently pending is
Defendants' motion to dismiss for failure to provide notice
to the Court of a change of address, pursuant to Local
Rule 41.2(b) of the Local Rules of Practice for this Court.
(Dkt. No. 86.) Plaintiff has not opposed the motion,
despite having been given more than six weeks in which
to do so. Under the circumstances, I recommend that (1)
Defendants' motion to dismiss be granted, and (2) in the
alternative, the Court exercise its inherent authority to sua
sponte dismiss Plaintiff's Amended Complaint for failure
to prosecute and/or failure to comply with an Order of the
Court.
I. DEFENDANTS' MOTION TO DISMISS

Under the Local Rules of Practice for this Court,
Plaintiff has effectively “consented” to the granting of
Defendants' motion to dismiss, since (1) he failed to
oppose the motion, (2) the motion was properly filed, and
(3) Defendants have, through the motion, met their burden
of demonstrating entitlement to the relief requested in the
motion. L.R. 7.1(b)(3).

In particular, with regard to this last factor (i.e., that
Defendants have met their burden of demonstrating
entitlement to the relief requested), Defendants argue that
their motion to dismiss should be granted because (1)
Local Rule 41.2(b) provides that “[f]ailure to notify the
Court of a change of address in accordance with [Local
Rule] 10.1(b) may result in the dismissal of any pending
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action,” (2) on April 15, 2004, Plaintiff was specifically
advised of this rule when (through Dkt. No. 5, at 4) the
Court advised Plaintiff that “his failure to [promptly notify
the Clerk's Office and all parties or their counsel of any
change in his address] will result in the dismissal of his
action,” (3) on May 22, 2007, Plaintiff was released from
the Willard Drug Treatment Center, (4) since that time,
Plaintiff has failed to provide notice to the Court (or
Defendants) of his new address, as required by Local Rule
10.1(b)(2), and (5) as a result of this failure, Defendants
have been prejudiced in that they have been unable to
contact Plaintiff in connection with this litigation (e.g., in
order to depose him, as authorized by the Court on May 4,
2007). (Dkt. No. 86, Part 4, at 1-2 [Defs.' Mem. of Law].)

*2 Authority exists suggesting that an inquiry into the
third factor (i.e., whether a movant has met its “burden to
demonstrate entitlement” to dismissal under Local Rule
7.1[b][3] ) is a more limited endeavor than a review of a
contested motion to dismiss.FN1 Specifically, under such an
analysis, the movant's burden of persuasion is lightened
such that, in order to succeed, his motion need only be
“facially meritorious.” FN2 Given that Defendants
accurately cite the law and facts in their memorandum of
law, I find that they have met their lightened burden on
their unopposed motion. Moreover, I am confident that I
would reach the same conclusion even if their motion were
contested.

FN1. See, e.g., Hernandez v. Nash, 00-CV-1564,
2003 U.S. Dist. LEXIS 16258, at *7-8, 2003 WL
22143709 (N.D.N.Y. Sept. 10, 2003) (Sharpe,
M.J.) (before an unopposed motion to dismiss
may be granted under Local Rule 7.1[b][3], “the
court must review the motion to determine
whether it is facially meritorious ”) [emphasis
added; citations omitted]; Race Safe Sys. v. Indy
Racing League, 251 F.Supp.2d 1106, 1109-10
(N.D.N.Y.2003) (Munson, J.) (reviewing
whether record contradicted defendant's
arguments, and whether record supported
plaintiff's claims, in deciding unopposed motion
to dismiss, under Local Rule 7.1[b][3] ); see also
Wilmer v. Torian, 96-CV-1269, 1997 U.S. Dist.
LEXIS 16345, at *2 (N.D.N.Y. Aug. 29, 1997)
(Hurd, M .J.) (applying prior version of Rule 7.1

[b][3], but recommending dismissal because of
plaintiff's failure to respond to motion to dismiss
and the reasons set forth in defendants' motion
papers), adopted by 1997 U.S. Dist. LEXIS
16340, at *2 (N.D.N.Y. Oct. 14, 1997) (Pooler,
J.); accord, Carter v. Superintendent Montello,
95-CV-0989, 1996 U.S. Dist. LEXIS 15072, at
*3 (N.D.N.Y. Aug. 27, 1996) (Hurd, M.J.),
adopted by 983 F.Supp. 595 (N.D.N.Y.1996)
(Pooler, J.).

FN2. See, e.g., Hernandez, 2003 U.S. Dist.
LEXIS 1625 at *8.

For these reasons, I recommend that the Court grant
Defendants' motion to dismiss.

II. SUA SPONTE DISMISSAL

Even if Defendants have not met their burden on their
motion to dismiss, the Court possesses the inherent
authority to dismiss Plaintiff's Amended Complaint sua
sponte under the circumstances. Rule 41 of the Federal
Rules of Civil Procedure permits a defendant to move to
dismiss a proceeding for (1) failure to prosecute the action
and/or (2) failure to comply with the Federal Rules of
Civil Procedure or an Order of the Court. Fed.R.Civ.P.
41(b).FN3 However, it has long been recognized that,
despite Rule 41 (which speaks only of a motion to dismiss
on the referenced grounds, and not a sua sponte order of
dismissal on those grounds), courts retain the “inherent
power” to sua sponte “clear their calendars of cases that
have remained dormant because of the inaction or
dilatoriness of the parties seeking relief.” Link v. Wabash
R.R. Co., 370 U.S. 626, 630, 82 S.Ct. 1386, 8 L.Ed.2d 734
(1962); see also Saylor v. Bastedo, 623 F.2d 230, 238 (2d
Cir.1980); Theilmann v. Rutland Hospital, Inc., 455 F.2d
853, 855 (2d Cir.1972). Indeed, Local Rule 41.2(a) not
only recognizes this authority but requires that it be
exercised in appropriate circumstances. See N.D.N.Y.
L.R. 41.2(a) (“Whenever it appears that the plaintiff has
failed to prosecute an action or proceeding diligently, the
assigned judge shall order it dismissed.”) [emphasis
added].

FN3. Fed.R.Civ.P. 41(b) (providing, in pertinent
part, that “[f]or failure of the plaintiff to
prosecute or to comply with these rules or any
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order of court, a defendant may move for
dismissal of an action or of any claim against the
defendant”).

A. Failure to Prosecute

With regard to the first ground for dismissal (a failure
to prosecute the action), it is within the trial judge's sound
discretion to dismiss for want of prosecution.FN4 The
Second Circuit has identified five factors that it considers
when reviewing a district court's order to dismiss an action
for failure to prosecute:

FN4. See Merker v. Rice, 649 F.2d 171, 173 (2d
Cir.1981).

[1] the duration of the plaintiff's failures, [2] whether
plaintiff had received notice that further delays would
result in dismissal, [3] whether the defendant is likely to
be prejudiced by further delay, [4] whether the district
judge has taken care to strike the balance between
alleviating court calendar congestion and protecting a
party's right to due process and a fair chance to be heard
and [5] whether the judge has adequately assessed the
efficacy of lesser sanctions.FN5

FN5. See Shannon v. GE Co., 186 F.3d 186, 193
(2d Cir.1999) (affirming Rule 41[b] dismissal of
plaintiff's claims by U.S. District Court for
Northern District of New York based on
plaintiff's failure to prosecute the action) [citation
and internal quotation marks omitted].

*3 As a general rule, no single one of these five
factors is dispositive. FN6 However, I note that, with regard
to the first factor, Rule 41.2 of the Local Rules of Practice
for this Court provides that a “plaintiff's failure to take
action for four (4) months shall be presumptive evidence
of lack of prosecution.” N.D.N.Y. L.R. 41.2(a). In
addition, I note that a party's failure to keep the Clerk's
Office apprised of his or her current address may also
constitute grounds for dismissal under Rule 41(b) of the
Federal Rules of Civil Procedure.FN7

FN6. See Nita v. Conn. Dep't of Env. Protection,
16 F.3d 482 (2d Cir.1994).

FN7. See, e.g., Robinson v. Middaugh,
95-CV-0836, 1997 U.S. Dist. LEXIS 13929, at
*2-3, 1997 WL 567961 (N.D.N.Y. Sept. 11,
1997) (Pooler, J.) (dismissing action under
Fed.R.Civ.P. 41[b] where plaintiff failed to
inform the Clerk of his change of address despite
having been previously ordered by Court to keep
the Clerk advised of such a change); see also
N.D.N.Y. L.R. 41.2(b) (“Failure to notify the
Court of a change of address in accordance with
[Local Rule] 10.1(b) may result in the dismissal
of any pending action.”).

Here, I find that, under the circumstances, the
above-described factors weigh in favor of dismissal. The
duration of Plaintiff's failure is some six-and-a-half
months, i.e., since April 22, 2007, the date of the last
document that Plaintiff attempted to file with the Court
(Dkt. No. 85). Plaintiff received adequate notice (e.g.,
through the Court's above-referenced Order of April 15,
2004, and Defendants' motion to dismiss) that his failure
to litigate this action (e.g., through providing a current
address) would result in dismissal. Defendants are likely
to be prejudiced by further delays in this proceeding, since
they have been waiting to take Plaintiff's deposition since
May 4, 2007. (Dkt. No. 84.) I find that the need to
alleviate congestion on the Court's docket outweighs
Plaintiff's right to receive a further chance to be heard in
this action.FN8 Finally, I have considered all less-drastic
sanctions and rejected them, largely because they would
be futile under the circumstances (e.g., an Order warning
or chastising Plaintiff may very well not reach him, due to
his failure to provide a current address).

FN8. It is cases like this one that delay the
resolution of other cases, and that contribute to
the Second Circuit's dubious distinction as
having (among the twelve circuits, including the
D.C. Circuit) the longest median time to
disposition for prisoner civil rights cases,
between 2000 and 2005 (9.8 months, as
compared to a national average of 5.7 months).
Simply stated, I am unable to afford Plaintiff
with further special solicitude without
impermissibly burdening the Court and unfairly
tipping the scales of justice against Defendant.
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B. Failure to Comply with Order of Court

With regard to the second ground for dismissal (a
failure to comply with an Order of the Court), the legal
standard governing such a dismissal is very similar to the
legal standard governing a dismissal for failure to
prosecute. “Dismissal ... for failure to comply with an
order of the court is a matter committed to the discretion
of the district court.” FN9 The correctness of a dismissal for
failure to comply with an order of the court is determined
in light of five factors:

FN9. Alvarez v. Simmons Market Research
Bureau, Inc., 839 F.2d 930, 932 (2d Cir.1988)
[citations omitted].

(1) the duration of the plaintiff's failure to comply with
the court order, (2) whether plaintiff was on notice that
failure to comply would result in dismissal, (3) whether
the defendants are likely to be prejudiced by further
delay in the proceedings, (4) a balancing of the court's
interest in managing its docket with the plaintiff's
interest in receiving a fair chance to be heard, and (5)
whether the judge has adequately considered a sanction
less drastic than dismissal.FN10

FN10. Lucas v. Miles, 84 F.3d 532, 535 (2d
Cir.1996) [citations omitted].

Here, I find that, under the circumstances, the
above-described factors weigh in favor of dismissal for the
same reasons as described above in Part II.A. of this
Report-Recommendation. I note that the Order that
Plaintiff has violated is the Court's Order of April 15,
2004, wherein the Court ordered Plaintiff, inter alia, to
keep the Clerk's Office apprised of his current address.
(Dkt. No. 5, at 4.) Specifically, the Court advised plaintiff
that “[p]laintiff is also required to promptly notify the
Clerk's Office and all parties or their counsel of any
change in plaintiff's address; his failure to do same will
result in the dismissal of this action.” (Id.) I note also
that, on numerous previous occasions in this action,
Plaintiff violated this Order, resulting in delays in the
action. (See Dkt. Nos. 47, 48, 49, 50, 54, 59, 72, 78, 79 &
Dkt. Entry for 12/15/06 [indicating that mail from the
Court to Plaintiff was returned as undeliverable].)

*4 As a result, I recommend that, should the Court
decide to deny Defendants' motion to dismiss, the Court
exercise its authority to dismiss Plaintiff's Amended
Complaint sua sponte for failure to prosecute and/or
failure to comply with an Order of the Court.

ACCORDINGLY, for the reasons stated above, it is

RECOMMENDED that Defendants' motion to
dismiss (Dkt. No. 86) be GRANTED%; and it is further

RECOMMENDED that, in the alternative, the Court
exercise its inherent authority to SUA SPONTE DISMISS
Plaintiff's Amended Complaint for failure to prosecute
and/or failure to comply with an Order of the Court.

Pursuant to 28 U.S.C. § 636(b)(1), the parties have
ten (10) days within which to file written objections to the
foregoing report. Such objections shall be filed with the
Clerk of the Court. FAILURE TO OBJECT TO THIS
REPORT WITHIN TEN (10) DAYS WILL
PRECLUDE APPELLATE REVIEW. Roldan v.
Racette, 984 F.2d 85, 89 (2d Cir.1993) (citing Small v.
Sec'y of Health and Human Servs., 892 F.2d 15 [2d
Cir.1989] ); 28 U.S.C. § 636(b)(1); Fed.R.Civ.P. 72, 6(a),
6(e)..

N.D.N.Y.,2007.

Rodriguez v. Goord
Not Reported in F.Supp.2d, 2007 WL 4246443
(N.D.N.Y.)
END OF DOCUMENT
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United States District Court, N.D. New York.

Lisa ELGAMIL, Plaintiff,

v.

SYRACUSE UNIVERSITY, Defendant.

No. 99-CV-611 NPMGLS.

Aug. 22, 2000.

Joch & Kirby, Ithaca, New York, for Plaintiff, Joseph

Joch, of counsel.

Bond, Schoeneck & King, LLP, Syracuse, New York, for

Defendant, John Gaal, Paul Limmiatis, of counsel.

MEMORANDUM-DECISION AND ORDER

MCCURN, Senior J.

INTRODUCTION

*1 Plaintiff brings suit against defendant Syracuse

University (“University”) pursuant to 20 U.S.C. §

1681etseq. (“Title IX”) claiming hostile educational

environment, and retaliation for complaints of same.

Presently before the court is the University's motion for

summary judgment. Plaintiff opposes the motion.

LOCAL RULES PRACTICE

The facts of this case, which the court recites below, are

affected by plaintiff's failure to file a Statement of Material

Facts which complies with the clear mandate of Local

Rule 7.1(a)(3) of the Northern District of New York. This

Rule requires a motion for summary judgment to contain

a Statement of Material Facts with specific citations to the

record where those facts are established. A similar

obligation is imposed upon the non-movant who

shall file a response to the [movant's] Statement of

Material Facts. The non-movant's response shall mirror the

movant's Statement of Material Facts by admitting and/or

denying each of the movant's assertions in matching

numbered paragraphs. Each denial shall set forth a specific

citation to the record where the factual issue arises.... Any

facts set forth in the [movant's] Statement of material

Facts shall be deemed admitted unless specifically

controverted by the opposing party.

L.R. 7.1(a)(3) (emphasis in original).

In moving for summary judgment, the University filed an

eleven page, twenty-nine paragraph Statement of Material

Facts, replete with citations to the record in every

paragraph. Plaintiff, in opposition, filed a two page, nine

paragraph statement appended to her memorandum of law

which failed to admit or deny the specific assertions set

forth by defendant, and which failed to contain a single

citation to the record. Plaintiff has thus failed to comply

with Rule 7.1(a)(3).

As recently noted in another decision, “[t]he Local Rules

are not suggestions, but impose procedural requirements

upon parties litigating in this District.”   Osier v. Broome

County, 47 F.Supp.2d 311, 317 (N.D.N.Y.1999). As a

consequence, courts in this district have not hesitated to

enforce Rule 7.1(a)(3) and its predecessor, Rule 7.1(f) FN1

by deeming the facts asserted in a movant's proper

Statement of Material Facts as admitted, when, as here, the

opposing party has failed to comply with the Rule.

See,e.g.,Phipps v. New York State Dep't of Labor, 53

F.Supp.2d 551, 556-57 (N.D.N.Y.1999); DeMar v.

C a r-F resh n er  C o rp . ,  49  F .Supp .2d  84 , 86

(N.D.N.Y.1999); Osier, 47 F. Supp .2d at 317;Nicholson

v. Doe, 185 F.R.D. 134, 135 (N.D.N.Y.1999); TSI Energy,
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Inc. v. Stewart and Stevenson Operations, Inc.,  1998 WL

903629, at 1 n. 1 (N.D. * N.Y.1998); Costello v.. Norton,

1998 WL 743710, at 1 n. 2 (N.D.N.Y.1998); * Squair v.

O'Brien & Gere Engineers, Inc., 1998 WL 566773, at 1*

n. 2 (N.D.N.Y.1998). As in the cases just cited, this court

deems as admitted all of the facts asserted in defendant's

Statement of Material Facts. The court next recites these

undisputed facts.

FN1. Amended January 1, 1999.

BACKGROUND

*2 Plaintiff became a doctoral student in the University's

Child and Family Studies (“CFS”) department in the

Spring of 1995. Successful completion of the doctoral

program required a student to (1) complete 60 credit hours

of course work; (2) pass written comprehensive

examinations (“comp.exams”) in the areas of research

methods, child development, family theory and a specialty

area; (3) after passing all four comp. exams, orally defend

the written answers to those exams; (4) then select a

dissertation topic and have the proposal for the topic

approved; and (5) finally write and orally defend the

dissertation. Plaintiff failed to progress beyond the first

step.

Each student is assigned an advisor, though it is not

uncommon for students to change advisors during the

course of their studies, for a myriad of reasons. The

advisor's role is to guide the student in regard to course

selection and academic progress. A tenured member of the

CFS department, Dr. Jaipaul Roopnarine, was assigned as

plaintiff's advisor.

As a student's comp. exams near, he or she selects an

examination committee, usually consisting of three faculty

members, including the student's advisor. This committee

writes the questions which comprise the student's comp.

exams, and provides the student with guidance and

assistance in preparing for the exams. Each member of the

committee writes one exam; one member writes two. Two

evaluators grade each exam; ordinarily the faculty member

who wrote the question, and one other faculty member

selected by the coordinator of exams.

Roopnarine, in addition to his teaching and advising

duties, was the coordinator of exams for the entire CFS

department. In this capacity, he was generally responsible

for selecting the evaluators who would grade each

student's comp. exam, distributing the student's answer to

the evaluators for grading, collecting the evaluations, and

compiling the evaluation results.

The evaluators graded an exam in one of three ways:

“pass,” “marginal” or “fail.” A student who received a

pass from each of the two graders passed that exam. A

student who received two fails from the graders failed the

exam. A pass and a marginal grade allowed the student to

pass. A marginal and a fail grade resulted in a failure. Two

marginal evaluations may result in a committee having to

decide whether the student would be given a passing

grade. In cases where a student was given both a pass and

a fail, a third evaluator served as the tie breaker.

These evaluators read and graded the exam questions

independently of each other, and no indication of the

student's identity was provided on the answer. FN2 The

coordinator, Roopnarine, had no discretion in compiling

these grades-he simply applied the pass or fail formula

described above in announcing whether a student passed

or failed the comp. exams. Only after a student passed all

four written exam questions would he or she be permitted

to move to the oral defense of those answers.

FN2. Of course, as mentioned, because one of

the evaluators may have written the question, and

the question may have been specific to just that

one student, one of the two or three evaluators

may have known the student's identity regardless

of the anonymity of the examination answer.

*3 Plaintiff completed her required course work and took

the comp. exams in October of 1996. Plaintiff passed two

of the exams, family theory and specialty, but failed two,

child development and research methods. On each of the

exams she failed, she had one marginal grade, and one

failing grade. Roopnarine, as a member of her committee,
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authored and graded two of her exams. She passed one of

them, specialty, and failed the other, research methods.

Roopnarine, incidently, gave her a pass on specialty, and

a marginal on research methods. Thus it was another

professor who gave her a failing grade on research

methods, resulting in her failure of the exam. As to the

other failed exam, child development, it is undisputed that

Roopnarine neither wrote the question, nor graded the

answer.

Pursuant to the University's procedures, she retook the two

exams she failed in January of 1997. Despite being given

the same questions, she only passed one, child

development. She again failed research methods by getting

marginal and fail grades from her evaluators. This time,

Roopnarine was not one of the evaluators for either of her

exam questions.

After this second unsuccessful attempt at passing research

methods, plaintiff complained to the chair of the CFS

department, Dr. Norma Burgess. She did not think that she

had been properly prepared for her exam, and complained

that she could no longer work with Roopnarine because he

yelled at her, was rude to her, and was otherwise not

responsive or helpful. She wanted a new advisor. Plaintiff

gave no indication, however, that she was being sexually

harassed by Roopnarine.

Though plaintiff never offered any additional explanation

for her demands of a new advisor, Burgess eventually

agreed to change her advisor, due to plaintiff's insistence.

In March of 1997, Burgess and Roopnarine spoke, and

Roopnarine understood that he would no longer be

advising plaintiff. After that time period, plaintiff and

Roopnarine had no further contact. By June of that year,

she had been assigned a new advisor, Dr. Mellisa

Clawson.

Plaintiff then met with Clawson to prepare to take her

research methods exam for the third time. Despite

Clawson's repeated efforts to work with plaintiff, she

sought only minimal assistance; this was disturbing to

Clawson, given plaintiff's past failures of the research

methods exam. Eventually, Clawson was assigned to write

plaintiff's third research methods exam.

The first time plaintiff made any mention of sexual

harassment was in August of 1997, soon before plaintiff

made her third attempt at passing research methods. She

complained to Susan Crockett, Dean of the University's

College of Human Development, the parent organization

of the CFS department. Even then, however, plaintiff

merely repeated the claims that Roopnarine yelled at her,

was rude to her, and was not responsive or helpful. By this

time Roopnarine had no contact with plaintiff in any event.

The purpose of plaintiff's complaint was to make sure that

Roopnarine would not be involved in her upcoming

examination as exam coordinator. Due to plaintiff's

complaints, Roopnarine was removed from all

involvement with plaintiff's third research methods

examination. As chair of the department, Burgess took

over the responsibility for serving as plaintiff's exam

coordinator. Thus, Burgess, not Roopnarine, was

responsible for receiving plaintiff's answer, selecting the

evaluators, and compiling the grades of these evaluators;
FN3 as mentioned, Clawson, not Roopnarine, authored the

exam question.

FN3. Plaintiff appears to allege in her deposition

and memorandum of law that Roopnarine

remained the exam coordinator for her third and

final exam. See Pl.'s Dep. at 278; Pl.'s Mem. of

Law at 9. The overwhelming and undisputed

evidence in the record establishes that

Roopnarine was not, in fact, the coordinator of

this exam. Indeed, as discussed above, the

University submitted a Statement of Material

Facts which specifically asserted in paragraph 18

that Roopnarine was removed from all

involvement in plaintiff's exam, including the

role of exam coordinator. See Def.'s Statement of

Material Facts at ¶ 18 (and citations to the record

therein). Aside from the fact that this assertion is

deemed admitted for plaintiff's failure to

controvert it, plaintiff cannot maintain, without

any evidence, that Roopnarine was indeed her

exam coordinator. Without more than broad,

conclusory allegations of same, no genuine issue

of material fact exists on this question.

*4 Plaintiff took the third research methods examination
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in September of 1997. Clawson and another professor, Dr.

Kawamoto, were her evaluators. Clawson gave her a

failing grade; Kawamoto indicated that there were “some

key areas of concern,” but not enough for him to deny her

passage. As a result of receiving one passing and one

failing grade, plaintiff's research methods exam was

submitted to a third evaluator to act as a tie breaker. Dr.

Dean Busby, whose expertise was research, was chosen

for this task. Busby gave plaintiff a failing grade, and

began his written evaluation by stating that

[t]his is one of the most poorly organized and written

exams I have ever read. I cannot in good conscience vote

any other way than a fail. I tried to get it to a marginal but

could not find even one section that I would pass.

Busby Aff. Ex. B.

The undisputed evidence shows that Clawson, Kawamoto

and Busby each evaluated plaintiff's exam answer

independently, without input from either Roopnarine or

anyone else. Kawamoto and Busby did not know whose

exam they were evaluating. FN4 Importantly, it is also

undisputed that none of the three evaluators knew of

plaintiff's claims of sexual harassment.

FN4. Clawson knew it was plaintiff's

examination because she was plaintiff's advisor,

and wrote the examination question.

After receiving the one passing and two failing

evaluations, Burgess notified plaintiff in December of

1997 that she had, yet again, failed the research methods

exam, and offered her two options. Although the

University's policies permitted a student to only take a

comp. exam three times (the original exam, plus two

retakes), the CFS department would allow plaintiff to

retake the exam for a fourth time, provided that she took

a remedial research methods class to strengthen her

abilities. Alternatively, Burgess indicated that the CFS

department would be willing to recommend plaintiff for a

master's degree based on her graduate work. Plaintiff

rejected both offers.

The second time plaintiff used the term sexual harassment

in connection with Roopnarine was six months after she

was notified that she had failed for the third time, in May

of 1998. Through an attorney, she filed a sexual

harassment complaint against Roopnarine with the

University. This written complaint repeated her allegations

that Roopnarine had yelled at her, been rude to her, and

otherwise had not been responsive to her needs. She also,

for the first time, complained of two other acts:

1. that Roopnarine had talked to her about his sex life,

including once telling her that women are attracted to him,

and when he attends conferences, they want to have sex

with him over lunch; and

2. that Roopnarine told her that he had a dream in which

he, plaintiff and plaintiff's husband had all been present.

Prior to the commencement of this action, this was the

only specific information regarding sexual harassment

brought to the attention of University officials.

The University concluded that the alleged conduct, if true,

was inappropriate and unprofessional, but it did not

constitute sexual harassment. Plaintiff then brought this

suit. In her complaint, she essentially alleges two things;

first, that Roopnarine's conduct subjected her to a sexually

hostile educational environment; and second, that as a

result of complaining about Roopnarine's conduct, the

University retaliated against her by preventing her from

finishing her doctorate, mainly, by her failing her on the

third research methods exam.

*5 The University now moves for summary judgment.

Primarily, it argues that the alleged conduct, if true, was

not sufficiently severe and pervasive to state a claim.

Alternatively, it argues that it cannot be held liable for the

conduct in any event, because it had no actual knowledge

of plaintiff's alleged harassment, and was not deliberately

indifferent to same. Finally, it argues that plaintiff is

unable to establish a retaliation claim. These contentions

are addressed below.
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DISCUSSION

The principles that govern summary judgment are well

established. Summary judgment is properly granted only

when “there is no genuine issue as to any material fact and

... the moving party is entitled to a judgment as a matter of

law.” Fed.R.Civ.P. 56(c). When considering a motion for

summary judgment, the court must draw all factual

inferences and resolve all ambiguities in favor of the

nonmoving party. SeeTorres v. Pisano, 116 F.3d 625, 630

(2d Cir.1997). As the Circuit has recently emphasized in

the discrimination context, “summary judgment may not

be granted simply because the court believes that the

plaintiff will be unable to meet his or her burden of

persuasion at trial.” Danzer v. Norden Sys., Inc., 151 F.3d

50, 54 (2d Cir.1998). Rather, there must be either an

absence of evidence that supports plaintiff's position,

seeNorton v. Sam's Club, 145 F.3d 114, 117-20 (2d Cir.),

cert. denied,525 U.S. 1001 (1998), “or the evidence must

be so overwhelmingly tilted in one direction that any

contrary finding would constitute clear error.”   Danzer,

151 F.3d at 54. Yet, as the Circuit has also admonished,

“purely conclusory allegations of discrimination, absent

any concrete particulars,” are insufficient to defeat a

motion for summary judgment. Meiri v. Dacon, 759 F.2d

989, 998 (2d Cir.1985). With these principles in mind, the

court turns to defendant's motion.

I. Hostile Environment

Title IX provides, with certain exceptions not relevant

here, that

[n]o person in the United States shall, on the basis of sex,

be excluded from participation in, be denied the benefits

of, or be subjected to discrimination under any education

program or activity receiving Federal financial assistance.

20 U.S.C. § 1681(a).

Recently, the Supreme Court reiterated that Title IX is

enforceable through an implied private right of action, and

that monetary damages are available in such an action.

SeeGebser v. Lago Vista Indep. Sch. Dist., 524 U.S. 274,

, 118 S.Ct. 1989, 1994 (1998) (citing Cannon v.

University of Chicago, 441 U .S. 677 (1979) and Franklin

v. Gwinnett County Pub. Sch., 503 U.S. 60 (1992)).

A. Severe or Pervasive

Provided that a plaintiff student can meet the requirements

to hold the school itself liable for the sexual harassment,FN5

claims of hostile educational environment are generally

examined using the case law developed for hostile work

environment under Title VII. SeeDavis, 119 S.Ct. at 1675

(citing Meritor Sav. Bank, FSB v. Vinson, 477 U.S. 57, 67

(1986), a Title VII case). AccordKracunas v. Iona

College, 119 F.3d 80, 87 (2d Cir.1997); Murray v. New

York Univ. College of Dentistry, 57 F.3d 243, 249 (2d

Cir.1995), both abrogated on other grounds by Gebser,

118 S.Ct. at 1999.

FN5. In Gebser, 118 S.Ct. at 1999, and Davis v.

Monroe County Bd. of Educ., 526 U.S. 629, ,

119 S.Ct. 1661, 1671 (1999), the Supreme Court

explicitly departed from the respondeat superior

principles which ordinarily govern Title VII

actions for purposes of Title IX; in a Title IX

case it is now clear that a school will not be

liable for the conduct of its teachers unless it

knew of the conduct and was deliberately

indifferent to the discrimination. Defendant

properly argues that even if plaintiff was

subjected to a hostile environment, she cannot

show the University's knowledge and deliberate

indifference. This argument will be discussed

below.

It bears noting that courts examining sexual

harassment claims sometimes decide first

whether the alleged conduct rises to a level of

actionable harassment, before deciding

whether this harassment can be attributed to

the defendant employer or school, as this court

does here. See,e.g.,Distasio v. Perkin Elmer

Corp., 157 F.3d 55 (2d Cir.1998). Sometimes,

however, courts first examine whether the

defendant can be held liable for the conduct,
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and only then consider whether this conduct is

actionable. See,e.g.,Quinn v. Green Tree

Credit Corp., 159 F.3d 759, 767 n. 8 (2d

Cir.1998). As noted in Quinn, the Circuit has

not instructed that the sequence occur in either

particular order. Seeid.

*6 In Harris v. Forklift Sys., Inc., 510 U.S. 17, 21-22

(1993), the Supreme Court stated that in order to succeed,

a hostile environment claim must allege conduct which is

so “severe or pervasive” as to create an “ ‘objectively’

hostile or abusive work environment,” which the victim

also “subjectively perceive[s] ... to be abusive.”

Richardson v. New York State Dep't of Corr. Servs ., 180

F.3d 426, 436 (alteration in original) (quoting Harris, 510

U.S. at 21-22). From this court's review of the record,

there is no dispute that plaintiff viewed her environment to

be hostile and abusive; hence, the question before the

court is whether the environment was “objectively”

hostile. Seeid. Plaintiff's allegations must be evaluated to

determine whether a reasonable person who is the target of

discrimination would find the educational environment “so

severe, pervasive, and objectively offensive, and that so

undermines and detracts from the victim['s] educational

experience, that [this person is] effectively denied equal

access to an institution's resources and opportunities.”

Davis, 119 S.Ct. at 1675.

Conduct that is “merely offensive” but “not severe or

pervasive enough to create an objectively hostile or

abusive work environment-an environment that a

reasonable person would find hostile or abusive” is

beyond the purview of the law. Harris, 510 U.S. at 21.

Thus, it is now clear that neither “the sporadic use of

abusive language, gender-related jokes, and occasional

testing,” nor “intersexual flirtation,” accompanied by

conduct “merely tinged with offensive connotations” will

create an actionable environment. Faragher v. City of

Boca Raton, 524 U.S. 775, 787 (1998). Moreover, a

plaintiff alleging sexual harassment must show the

hostility was based on membership in a protected class.

SeeOncale v. Sundowner Offshore Servs., Inc.,  523 U.S.

75, 77 (1998). Thus, to succeed on a claim of sexual

harassment, a plaintiff “must always prove that the

conduct at issue was not merely tinged with offensive

sexual connotations, but actually constituted

discrimina[tion] ... because of ... sex.” Id. at 81 (alteration

and ellipses in original).

The Supreme Court has established a non-exclusive list of

factors relevant to determining whether a given workplace

is permeated with discrimination so severe or pervasive as

to support a Title VII claim. SeeHarris, 510 U.S. at 23.

These include the frequency of the discriminatory conduct,

its severity, whether the conduct was physically

threatening or humiliating, whether the conduct

unreasonably interfered with plaintiff's work, and what

psychological harm, if any, resulted from the conduct.

Seeid.;Richardson, 180 F.3d at 437.

Although conduct can meet this standard by being either

“frequent” or “severe,” Osier, 47 F.Supp.2d at 323,

“isolated remarks or occasional episodes of harassment

will not merit relief [ ]; in order to be actionable, the

incidents of harassment must occur in concert or with a

regularity that can reasonably be termed pervasive.” '

Quinn, 159 F.3d at 767 (quoting Tomka v. Seiler Corp.,

66 F.3d 1295, 1305 n. 5 (2d Cir.1995)). Single or episodic

events will only meet the standard if they are sufficiently

threatening or repulsive, such as a sexual assault, in that

these extreme single incidents “may alter the plaintiff's

conditions of employment without repetition.”

Id.AccordKotcher v. Rosa and Sullivan Appliance Ctr.,

Inc., 957 F.2d 59, 62 (2d Cir.1992) (“[t]he incidents must

be repeated and continuous; isolated acts or occasional

episodes will not merit relief.”).

*7 The University quite properly argues that the conduct

plaintiff alleges is not severe and pervasive. As discussed

above, she claims that she was subjected to behavior by

Roopnarine that consisted primarily of his yelling at her,

being rude to her, and not responding to her requests as

she felt he should. This behavior is insufficient to state a

hostile environment claim, despite the fact that it may have

been unpleasant. See,e.g.,Gutierrez v. Henoch, 998

F.Supp. 329, 335 (S.D.N.Y.1998) (disputes relating to

job-related disagreements or personality conflicts, without

more, do not create sexual harassment liability);

Christoforou v. Ryder Truck Rental, Inc., 668 F.Supp.

294, 303 (S.D.N.Y.1987) (“there is a crucial difference

between personality conflict ... which is unpleasant but

legal ... [and sexual harassment] ... which is despicable

and illegal.”). Moreover, the court notes that plaintiff has

© 2010 Thomson Reuters. No Claim to Orig. US Gov.
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failed to show that this alleged behavior towards her was

sexually related-an especially important failing

considering plaintiff's own testimony that Roopnarine

treated some males in much of the same manner. See,e.g.,

Pl.'s Dep. at 298 (“He said that Dr. Roopnarine screamed

at him in a meeting”). As conduct that is “equally harsh”

to both sexes does not create a hostile environment,

Brennan v. Metropolitan Opera Ass'n, Inc., 192 F.3d 310,

318 (2d Cir.1999), this conduct, while demeaning and

inappropriate, is not sufficiently gender-based to support

liability. SeeOsier, 47 F.Supp.2d at 324.

The more detailed allegations brought forth for the first

time in May of 1998 are equally unavailing. These

allegations are merely of two specific, isolated comments.

As described above, Roopnarine told plaintiff of his sexual

interaction(s) with other women, and made a single,

non-sexual comment about a dream in which plaintiff,

plaintiff's husband, and Roopnarine were all present.

Accepting as true these allegations, the court concludes

that plaintiff has not come forward with evidence

sufficient to support a finding that she was subject to

abuse of sufficient severity or pervasiveness that she was

“effectively denied equal access to an institution's

resources and opportunities.” Davis, 119 S.Ct. at 1675.

Quinn, a recent Second Circuit hostile work environment

case, illustrates the court's conclusion well. There, plaintiff

complained of conduct directed towards her including

sexual touching and comments. She was told by her

supervisor that she had been voted the “sleekest ass” in the

office and the supervisor deliberately touched her breasts

with some papers he was holding. 159 F.3d at 768. In the

Circuit's view, these acts were neither severe nor pervasive

enough to state a claim for hostile environment. Seeid. In

the case at bar, plaintiff's allegations are no more severe

than the conduct alleged in Quinn, nor, for that matter, did

they occur more often. Thus, without more, plaintiff's

claims fail as well.

*8 Yet, plaintiff is unable to specify any other acts which

might constitute sexual harassment. When pressured to do

so, plaintiff maintained only that she “knew” what

Roopnarine wanted “every time [she] spoke to him” and

that she could not “explain it other than that's the feeling

[she] had.” Pl.'s Dep. at 283-85, 287, 292. As defendant

properly points out, these very types of suspicions and

allegations of repeated, but unarticulated conduct have

been shown to be insufficient to defeat summary

judgment. SeeMeiri, 759 F.2d at 998 (plaintiff's

allegations that employer “ ‘conspired to get of [her];’ that

he ‘misconceived [her] work habits because of his

subjective prejudice against [her] Jewishness;’ and that

she ‘heard disparaging remarks about Jews, but, of course,

don't ask me to pinpoint people, times or places.... It's all

around us,” ’ are conclusory and insufficient to satisfy the

demands of Rule 56) (alterations and ellipses in original);

Dayes v. Pace Univ., 2000 WL 307382, at 5*

(S.D.N.Y.2000) (plaintiff's attempts to create an

appearance of pervasiveness by asserting “[t]he conduct to

which I was subjected ... occurred regularly and over

many months,” without more “is conclusory, and is not

otherwise supported in the record [and] therefore afforded

no weight”); Quiros v. Ciba-Geigy Corp., 7 F.Supp.2d

380, 385 (S.D.N.Y.1998) (plaintiff's allegations of hostile

work environment without more than conclusory

statements of alleged discrimination insufficient to defeat

summary judgment); Eng v. Beth Israel Med. Ctr., 1995

U.S. Dist. Lexis 11155, at 6 n. 1 (S.D.N.Y.1995)*

(plaintiff's “gut feeling” that he was victim of

discrimination was no more than conclusory, and unable

to defeat summary judgment). As plaintiff comes forward

with no proper showing of either severe or pervasive

conduct, her hostile environment claim necessarily fails.

B. Actual Knowledge / Deliberate Indifference

Even if plaintiff's allegations were sufficiently severe or

pervasive, her hostile environment claim would still fail.

As previously discussed, seesupra note 5, the Supreme

Court recently departed from the framework used to hold

defendants liable for actionable conduct under Title VII.

SeeDavis, 119 S.Ct. at 1671;Gebser, 118 S.Ct. at 1999.

Pursuant to these new decisions, it is now clear that in

order to hold an educational institution liable for a hostile

educational environment under Title IX, it must be shown

that “an official who at minimum has authority to address

the alleged discrimination and to institute corrective

measures on the [plaintiff's] behalf has actual knowledge

of [the] discrimination [.]” Gebser, 118 S.Ct. at 1999

(emphasis supplied). What's more, the bar is even higher:

after learning of the harassment, in order for the school to

be liable, its response must then “amount to deliberate

© 2010 Thomson Reuters. No Claim to Orig. US Gov.
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indifference to discrimination[,]” or, “in other words, [ ]

an official decision by the [school] not to remedy the

violation.”Id. (Emphasis supplied). AccordDavis, 119

S.Ct. at 1671 (“we concluded that the [school] could be

liable for damages only where the [school] itself

intentionally acted in clear violation of Title IX by

remaining deliberately indifferent to  acts of

teacher-student harassment of which it had actual

knowledge.”). This requires plaintiff to show that the

school's “own deliberate indifference effectively

‘cause[d]’ the discrimination.” Id. (alteration in original)

(quoting Gebser, 118 S.Ct. at 1999). The circuits that have

taken the question up have interpreted this to mean that

there must be evidence that actionable harassment

continued to occur after the appropriate school official

gained actual knowledge of the harassment. SeeReese v.

Jefferson Sch. Dist.,  208 F.3d 736, 740 (9th Cir.2000);

Soper v. Hoben, 195 F.3d 845, 855 (6th Cir.1999);

Murreel v. School Dist. No. 1, Denver Colo., 186 F.3d

1238, 1246 (10th Cir.1999); Wills v. Brown Univ., 184

F.3d 20, 26-27 (1st Cir.1999). There is no serious

contention that plaintiff can satisfy this requirement.

*9 By the time plaintiff complained to Dean Crockett of

sexual harassment in August of 1997, it is uncontested that

her alleged harasser had no contact with her. Nor, for that

matter, did he ultimately have any involvement in the third

retake of her exam. She had a new advisor, exam

committee and exam coordinator. Quite simply, by that

point, Roopnarine had no involvement with her

educational experience at all.FN6 This undisputed fact is

fatal to plaintiff's claim. As discussed above, the Supreme

Court now requires some harm to have befallen plaintiff

after the school learned of the harassment. As there have

been no credible allegations of subsequent harassment, no

liability can be attributed to the University.FN7SeeReese,

208 F.3d at 740 (“There is no evidence that any

harassment occurred after the school district learned of the

plaintiffs' allegations. Thus, under Davis, the school

district cannot be deemed to have ‘subjected’ the plaintiffs

to the harassment.”).

FN6. Of course, plaintiff contends that the

University had notice of the harassment prior to

this time, through her complaints to Burgess that

she no longer could work with Roopnarine,

because he yelled at her, was rude to her, and

refused to assist her with various requests. But it

is undisputed that she never mentioned sexual

harassment, and provided no details that might

suggest sexual harassment. Indeed, as pointed

out by defendant, plaintiff herself admits that she

did not consider the conduct sexual harassment

until another person later told her that it might

be, in June of 1997. See Pl.'s Dep. at 258-59,

340. As a result, plaintiff can not seriously

contend that the University was on notice of the

alleged harassment before August of 1997.

FN7. As mentioned previously, seesupra note 3,

plaintiff maintains without any evidentiary

support that Roopnarine played a role in her third

exam. This allegation is purely conclusory,

especially in light of the record evidence the

University puts forward which demonstrates that

he was not, in fact, involved in the examination.

As plaintiff's allegations of harassment are not severe or

pervasive enough to state a claim, and in any event, this

conduct can not be attributed to the University, her hostile

environment claim is dismissed.

II. Retaliation

Plaintiff's retaliation claim must be dismissed as well. She

cannot establish an actionable retaliation claim because

there is no evidence that she was given failing grades due

to complaints about Roopnarine. SeeMurray, 57 F.3d at

251 (retaliation claim requires evidence of causation

between the adverse action, and plaintiff's complaints of

discrimination). The retaliation claim appears to be based

exclusively on plaintiff's speculative and conclusory

allegation that Roopnarine was involved in or influenced

the grading of her third research methods exam.FN8 In any

event, the adverse action which plaintiff claims to be

retaliation must be limited to her failing grade on the third

research methods exam, since plaintiff made no

complaints of sexual harassment until August of 1997,

long after plaintiff failed her second examination.

SeeMurray,  57 F.3d at 251 (retaliation claim requires

proof that defendant had knowledge of plaintiff's protected

activity at the time of the adverse reaction); Weaver v.

© 2010 Thomson Reuters. No Claim to Orig. US Gov.
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Ohio State Univ., 71 F.Supp.2d 789, 793-94 (S.D.Ohio)

(“[c]omplaints concerning unfair treatment in general

which do not specifically address discrimination are

insufficient to constitute protected activity”), aff'd,194

F.3d 1315 (6th Cir.1999).

FN8. As properly noted by defendant, see Def.

Mem. of Law at 28 n. 14, plaintiff's complaint

alleges that a number of individuals retaliated

against her, but in her deposition she essentially

conceded that she has no basis for making a

claim against anyone other than Roopnarine and

those who graded her third exam. See Pl.'s Dep.

at 347-53.

The undisputed evidence establishes that Roopnarine had

no role in the selection of who would grade plaintiff's

exam. Nor, for that matter, did he grade the exam; this was

done by three other professors. Each of these professors

has averred that they graded the exam without any input or

influence from Roopnarine. More importantly, it is

undisputed that none of the three had any knowledge that

a sexual harassment complaint had been asserted by

plaintiff against Roopnarine, not surprising since two of

the three did not even know whose exam they were

grading. Plaintiff's inability to show that her failure was

causally related in any way to her complaint of harassment

is fatal to her retaliation claim.FN9

FN9. Plaintiff's claim also fails to the extent that

the school's refusal to let her take the research

methods exam for a fourth time was the

retaliatory act she relies upon. It is undisputed

that the University's policies for CFS department

students only allow a comp. exam to be given

three times. See Gaal Aff. Ex. 53. Plaintiff

cannot claim that the University's refusal to

depart from its own policies was retaliation

without some concrete showing that its refusal to

do so was out of the ordinary, i.e., that it had

allowed other students to take the exam a fourth

time without a remedial course, when these other

students had not engaged in some protected

activity. SeeMurray, 57 F.3d at 251 (there is “no

allegation either that NYU selectively enforced

its academic standards, or that the decision in

[plaintiff's] case was inconsistent with these

standards.”).

CONCLUSION

*10 For the aforementioned reasons, Syracuse University's

motion for summary judgment is GRANTED; plaintiff's

claims of hostile environment and retaliation are

DISMISSED.

IT IS SO ORDERED.

N.D.N.Y.,2000.

Elgamil v. Syracuse University

Not Reported in F.Supp.2d, 2000 WL 1264122

(N.D.N.Y.)

END OF DOCUMENT
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United States District Court, N.D. New York.

Anthony ROBINSON, Plaintiff,

v.

Jane DELGADO, Hearing Officer and Lieutenant; and

Donald Selsky, Director of Inmate Special Housing

Program, Defendants.

No. 96-CV-169 (RSP/DNH).

May 22, 1998.

Anthony Robinson, Veterans Shelter, Brooklyn, for

Plaintiff, Pro Se.

Hon. Dennis C. Vacco, Attorney General of the State of

New York, Attorney for Defendants, Albany, Ellen Lacy

Messina, Esq., Assistant Attorney General, of Counsel.

ORDER

POOLER, D.J.

*1 Anthony Robinson, a former inmate incarcerated

by the New York State Department of Corrections

(“DOCS”), sued two DOCS employees, alleging that they

violated his right to due process in the course of a

disciplinary proceeding and subsequent appeal. On

September 9, 1997, defendants moved for summary

judgment. Defendants argued that plaintiff failed to

demonstrate that the fifty days of keeplock confinement

that he received as a result of the hearing deprived him of

a liberty interest within the meaning of the Due Process

Clause. Plaintiff did not oppose the summary judgment

motion, and Magistrate Judge David N. Hurd

recommended that I grant it in a report-recommendation

filed April 16, 1998. Plaintiff did not file objections.

Because plaintiff did not file objections, I “need only

satisfy [myself] that there is no clear error on the face of

the record in order to accept the recommendation.”

Fed.R.Civ.P. 72(b) advisory committee's note. After

reviewing the record, I conclude that there is no clear error

on the face of the record. After being warned by

defendants' motion that he must offer proof in admissible

form that his disciplinary confinement imposed an

“atypical and significant hardship on the inmate in relation

to the ordinary incidents of prison life,” Robinson failed

to offer any such proof. Sandin v. Conner, 515 U.S. 472,

115 S.Ct. 2293, 2300, 132 L.Ed.2d 418 (1995) .

Consequently, he cannot maintain a due process challenge.

Id. Therefore, it is

ORDERED that the report-recommendation is

approved; and it is further

ORDERED that defendants' motion for summary

judgment is granted and the complaint dismissed; and it is

further

ORDERED that the Clerk of the Court serve a copy

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works.
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of this order on the parties by ordinary mail.

HURD, Magistrate J.

REPORT-RECOMMENDATION

The above civil rights action has been referred to the

undersigned for Report and Recommendation by the

Honorable Rosemary S. Pooler, pursuant to the local rules

of the Northern District of New York. The plaintiff

commenced the above action pursuant to 42 U.S.C. § 1983

claiming that the defendants violated his Fifth, Eighth, and

Fourteenth Amendment rights under the United States

Constitution. The plaintiff seeks compensatory and

punitive damages.

Presently before the court is defendants' motion for

summary judgment pursuant to Fed R. Civ. P. 56.

However:

When a motion for summary judgment is made and

supported as provided in this rule, an adverse party may

not rest upon the mere allegations or denials of the adverse

party's pleading, but the adverse party's response, by

affidavits or as otherwise provided in this rule, must set

forth specific facts showing that there is a genuine issue

for trial. If the adverse party does not so respond,

summary judgment, if appropriate, shall be entered against

the adverse party.

Fed. R. Civ. P 56(e).

In addition, “[f]ailure to file any papers as required by

this rule shall, unless for good cause shown, be deemed by

the court as consent to the granting or denial of the

motion, as the case may be.” L.R. 7.1(b)(3).

*2 The defendants filed their motion on September 9,

1997. The response to the motion was due on October 23,

1997. It is now five months beyond the date when the

plaintiff's response was due, and he has failed to file any

papers in opposition to defendants' motion.

Therefore, after careful consideration of the notice of

motion, affirmation of Ellen Lacy Messina, Esq., with

exhibits attached, and the memorandum of law; and there

being no opposition to the motion; it is

RECOMMENDED that the motion for summary

judgment be GRANTED and the complaint be dismissed

in its entirety.

Pursuant to 28 U.S.C. § 636(b)(l), the parties have ten

days within which to file written objections to the

foregoing report. Frank v. Johnson, 968 F.2d 298, 300 (2d

Cir.), cert. denied, 506 U.S. 1038, 113 S.Ct. 825, 121

L.Ed.2d 696(1992). Such objections shall be filed with the

Clerk of the Court with a copy to be mailed to the

chambers of the undersigned at 10 Broad Street, Utica,

New York 13501. FAILURE TO OBJECT TO THIS

REPORT WITHIN TEN DAYS WILL PRECLUDE

APPELLATE REVIEW. 28 U.S.C. § 636(b)(l);

Fed.R.Civ.P. 72, 6(a), 6(e); Roldan v. Racette, 984 F.2d

85, 89 (2d Cir.1993); Small v. Secretary of HHS, 892 F.2d

15, 16 (2d Cir.1989); and it is

ORDERED, that the Clerk of the Court serve a copy

of this Order and Report-Recommendation, by regular

mail, upon the parties to this action.
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Robinson v. Delgado

Not Reported in F.Supp., 1998 WL 278264 (N.D.N.Y.)
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United States District Court,

N.D. New York.

Valery LATOUCHE, Plaintiff,

v.

Michael C. TOMPKINS, C.O., Clinton Correctional

Facility; Dean E. Laclair, C.O., Clinton Correctional

Facility; Jeffrey R. Ludwig, C.O ., Clinton Correctional

Facility; Michael B. King, Sgt., Clinton Correctional

Facility; D. Mason, C.O., Clinton Correctional Facility;

B. Malark, C.O., Clinton Correctional Facility; John

Reyell, C.O., Clinton Correctional Facility; Bob

Fitzgerald, R.N., Clinton Correctional Facility; John

Doe, C.O. (C.O. Gallery Officer Company Upper F–6);

John Doe, C.O. (Mess Hall Supervising C.O.),

Defendants.

No. 9:09–CV–308 (NAM/RFT).

March 23, 2011.

Valery LaTouche, Ossining, NY, pro se.

Eric T. Schneiderman, Attorney General for the State of

New York, Krista A. Rock, Esq., Assistant Attorney

General, of Counsel, Albany, NY, for Defendants.

MEMORANDUM–DECISION AND ORDER

NORMAN A. MORDUE, Chief Judge.

INTRODUCTION

*1 In this pro se action under 42 U.S.C. § 1983,

plaintiff, an inmate in the custody of the New York State

Department of Correctional Services (“DOCS”), claims

that defendants violated his Eighth Amendment rights as

a result of a physical altercation. Defendants moved for

summary judgment pursuant to Rule 56 of the Federal

Rules of Civil Procedure (Dkt. No. 46) and plaintiff

opposed the motion. (Dkt. No. 53). The motions were

referred to United States Magistrate Judge Randolph F.

Treece for a Report and Recommendation pursuant to 28

U.S.C. § 636(b)(1)(B) and Local Rule 72.3(c).

Magistrate Judge Treece issued a Report and

Recommendation (Dkt. No. 60) recommending that

defendants' motion be granted in part and denied in part.

Specifically, Magistrate Judge Treece recommended

awarding summary judgment dismissing the following: (1)

plaintiff's claims for monetary relief against all defendants

in their official capacity; (2) plaintiff's claims of medical

indifference against defendant Fitzgerald; and (3)

plaintiff's allegations of verbal harassment by defendant

Mason. Magistrate Judge Treece also recommended

denying defendants' motion for summary judgment on

plaintiff's excessive force claims against defendants

Tompkins, LaClair, Mason, Malark and Reyell and

plaintiff's failure to protect claims against defendants

Ludwig and King.

Defendants filed specific objections to portions of the

Report and Recommendation arguing: (1) that the

Magistrate Judge erred in “overlooking” plaintiff's failure

to comply with Local Rule 7.1(a) (3); (2) that the

Magistrate Judge erred when he failed to apply the

Jeffreys exception as plaintiff's testimony was incredible

as a matter of law; and (3) plaintiff's excessive force

claims against defendant Reyell are subject to dismissal

for lack of personal involvement. (Dkt. No. 61). Plaintiff

does not object to the Report and Recommendation. (Dkt.

No. 62).

In view of defendants' objections, pursuant to 28

U.S.C. § 636(b) (1)(c), this Court conducts a de novo

review of these issues. The Court reviews the remaining

portions of the Report–Recommendation for clear error or

manifest injustice. See Brown v. Peters, 1997 WL 599355,

*2–3 (N.D.N.Y.), af'd without op., 175 F.3d 1007 (2d

Cir.1999); see also Batista v. Walker, 1995 WL 453299,

at *1 (S.D.N.Y.1995) (when a party makes no objection to

a portion of the report-recommendation, the Court reviews

that portion for clear error or manifest injustice). Failure

to object to any portion of a report and recommendation

waives further judicial review of the matters therein. See

Roldan v. Racette, 984 F.2d 85, 89 (2d Cir.1993).

DISCUSSION
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I. Local Rule 7.1(a)(3)

The submissions of pro se litigants are to be liberally

construed. Nealy v. U.S. Surgical Corp., 587 F.Supp.2d

579, 583 (S.D.N.Y.2008). However, a pro se litigant is not

relieved of the duty to meet the requirements necessary to

defeat a motion for summary judgment. Id. (citing

Jorgensen v. Epic/Sony Records, 351 F.3d 46, 50 (2d

Cir.2003)). Where a plaintiff has failed to respond to a

defendant's statement of material facts, the facts as set

forth in defendant's Rule 7.1 statement will be accepted as

true to the extent that (1) those facts are supported by the

evidence in the record, and (2) the non-moving party, if he

is proceeding pro se, has been specifically advised of the

potential consequences of failing to respond to the

movant's motion for summary judgment. Littman v.

Senkowski, 2008 WL 420011, at *2 (N.D.N.Y.2008)

(citing Champion v. Artuz, 76 F.3d 483, 486 (2d

Cir.1996)). FN1

FN1. Local Rule 7.1(a)(3) provides:

Summary Judgment Motions

Any motion for summary judgment shall

contain a Statement of Material Facts. The

Statement of Material Facts shall set forth, in

numbered paragraphs, each material fact about

which the moving party contends there exists

no genuine issue. Each fact listed shall set

forth a specific citation to the record where the

fact is established. The record for purposes of

the Statement of Material Facts includes the

p lead ings ,  d e p o s i t io n s ,  a n sw e rs  to

interrogatories, admissions and affidavits. It

does not, however, include attorney's

affidavits. Failure of the moving party to

submit an accurate and complete Statement of

Material Facts shall result in a denial of the

motion.

The moving party shall also advise pro se

litigants about the consequences of their

failure to respond to a motion for summary

judgment. See also L.R. 56.2.

The opposing party shall file a response to the

Statement of Material Facts. The non-movant's

response shall mirror the movant's Statement

of Material Facts by admitting and/or denying

each of the movant's assertions in matching

numbered paragraphs. Each denial shall set

forth a specific citation to the record where the

factual issue arises. The non-movant's response

may also set forth any additional material facts

that the non-movant contends are in dispute in

separately numbered paragraphs. The Court

shall deem admitted any facts set forth in the

Statement of Material Facts that the opposing

party does not specifically controvert.

Local Rule 7.1(a)(3) (emphasis in original).

*2 The record herein contains few undisputed facts.

Plaintiff and defendants disagree on many of the events

that transpired and provide conflicting accounts of the

circumstances surrounding the incident. In support of the

motion, defendants properly filed a Statement of Material

Facts pursuant to Local Rule 7.1 and notified plaintiff

about the consequences of his failure to respond to the

motion for summary judgment. Plaintiff does not dispute

that he received such notification from defendants.

Plaintiff responded with a handwritten “Statement of

Facts”, without citations to the record, and failed to

specifically admit or deny defendants' factual statements

as required by Local Rule 7.1. However, plaintiff also

annexed a copy of his deposition transcript. In the

deposition, upon questioning from defense counsel,

plaintiff testified as follows:

Q. ... Have you read the complaint?

A. Yes, ma‘am.

Q. So, you are aware of its contents?

A. Yes, ma‘am.

Q. Did anyone help you prepare the complaint?

A. No, ma‘am.

Q. Are there any statements contained in the complaint

that you now wish to change or modify?
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A. I'm not sure.

Q. Well, let me ask you this: So, do you adopt this

document under oath as true to the best of your

knowledge?

A. Yes, ma‘am.

Transcript of Plaintiff's Deposition at 13.

A verified complaint may be treated as an affidavit for

the purposes of a summary judgment motion and may be

considered in determining whether a genuine issue of

material fact exists. Colon v. Coughlin, 58 F.3d 865, 872

(2d Cir.1995) (the plaintiff verified his complaint by

attesting under penalty of perjury that the statements in the

complaint were true to the best of his knowledge). Based

upon the aforementioned colloquy, the Court deems

plaintiff's complaint to be “verified” and as such, will treat

the complaint as an affidavit. See Torres v. Caron, 2009

WL 5216956, at *3 (N.D.N.Y.2009). While plaintiff has

not formally and technically complied with the

requirements of Local Rule 7.1(a)(3), his opposition to

defendants' motion contains sworn testimony. In light of

his pro se status and the preference to resolve disputes on

the merits rather than “procedural shortcomings”, to the

extent that plaintiff's “Statement of Facts” and assertions

in the complaint do not contradict his deposition

testimony, the Court will consider those facts in the

context of the within motion. See Mack v. U.S., 814 F.2d

120, 124 (2d Cir.1987); see also Liggins v. Parker, 2007

WL 2815630, at *8 (N.D.N.Y.2007) (citing Lucas v.

Miles, 84 F.3d 532, 535 (2d Cir.1996)). The Court has

reviewed plaintiff's complaint and compared the

allegations with the testimony presented at his deposition

and adopts Magistrate Judge Treece's summary of the

“facts” as presented by both parties.FN2

FN2. While the Court adopts Magistrate Judge

Treece's recitation of defendants' and plaintiff's

versions of the facts, the Court does not adopt

the reasoning set forth in the Footnote 2 of the

Report and Recommendation.

II. Jeffreys Exception

Defendants argue that the Court should apply Jeffreys

v. City of New York, 426 F.3d 549, 554 (2d Cir.2005) and

award summary judgment dismissing all claims of

excessive force based upon plaintiff's implausible and

contradictory claims.

*3 “It is a settled rule that ‘[c]redibility assessments,

choices between conflicting versions of the events, and the

weighing of evidence are matters for the jury, not for the

court on a motion for summary judgment’ “. McClellan v.

Smith, 439 F.3d 137, 144 (2d Cir.2006) (citing Fischl v.

Armitage, 128 F.3d 50, 55 (2d Cir.1997) (unfavorable

assessments of a plaintiff's credibility are not “within the

province of the court on a motion for summary

judgment”)). A narrow exception to this general rule was

created by the Second Circuit in Jeffreys:

While it is undoubtedly the duty of district courts not to

weigh the credibility of the parties at the summary

judgment stage, in the rare circumstance where the

plaintiff relies almost exclusively on his own testimony,

much of which is contradictory and incomplete, it will

be impossible for a district court to determine whether

“the jury could reasonably find for the plaintiff,” and

thus whether there are any “genuine” issues of material

fact, without making some assessment of the plaintiff's

account. Under these circumstances, the moving party

still must meet the difficult burden of demonstrating that

there is no evidence in the record upon which a

reasonable factfinder could base a verdict in the

plaintiff's favor.

Id. at 554 (internal citations and citations omitted).

Here, while plaintiff relies exclusively on his own

testimony, for Jeffreys to apply, the testimony must also be

“contradictory and incomplete”. In this regard, defendants

argue that plaintiff's allegations are contradicted by his

prior accounts of the incident. Defendants cite to the

record and argue that plaintiff told Fitzgerald that, “I hit

the officer first” and that “I was hurt when I was subdued”.

Moreover, defendants point out that these statements were

documented in an Inmate Injury Report executed by

plaintiff.

Plaintiff does not deny making the aforementioned

statements. However, in his deposition, plaintiff explained
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those discrepancies and testified:

Q. —did Nurse Fitzgerald ask you any questions while

he was examining you?

A. I think he asked me how am I feeling, how did this

happen?

Q. And what did you say?

A. I told him I was nervous and that [sic] whatever

officer D. Mason told me to tell him.

Q. What did you say?

A. I told him I was nervous and whatever officer D.

Mason told me to tell him, which was that I got hurt

being subdued—

Q. Which was—

A. —and that I started this.

Q. And is that the truth?

A. No.

Q. Why did you tell the nurse that?

A. Because I was being forced to.

Q. Forced to how?

A. By the officers that [sic] was there.

Q. Did you sign a form admitting that you hit the officer

first and you were hurt when you were subdued?

A. Yes, ma‘am.

Q. Why did you do that?

A. Because the [sic] officer D. Mason kept smacking me

for me to do that.

Transcript of Plaintiff's Deposition at 53–54.

*4 In the Report and Recommendation, Magistrate

Judge Treece concluded that plaintiff's “fear of

retribution” was a plausible explanation for the

discrepancies in his testimony. This Court agrees and

adopts the Magistrate Judge's conclusions. See Langman

Fabrics v. Graff Californiawear, Inc., 160 F.3d 106,

112–13 (2d Cir.1998); see also Cruz v. Church, 2008 WL

4891165, at *5 (N.D.N.Y.2008) (”[t]he Court notes that ...

it would be have difficulty concluding that [the][p]laintiff's

statement of June 5, 2005, and his statement of June 16,

2005, are wholly irreconcilable, given his proffered

explanation that he made the statement of June 5, 2005,

out of fear of retribution by [the] [d]efendants).

Defendants also argue that plaintiff cannot identify

which individuals participated in the attack; that plaintiff's

injuries are consistent with the brief use of force as

described by defendants to subdue plaintiff; and that

plaintiff's version is contradicted by defendants' affidavits.

Magistrate Judge Treece found that plaintiff was able to

identify some individuals involved in the assault which,

“stands in stark contrast to the plaintiff in Jeffreys who

was unable to identify any of the officers involved in the

alleged assault”. Upon review of the record, as it presently

exists, the Court agrees and finds that plaintiff's testimony

is not wholly conclusory or entirely inconsistent to warrant

application of the Jeffreys exception. See Percinthe v.

Julien, 2009 WL 2223070, at *7 (S.D.N.Y.2009) (the

court rejected the defendants' argument that the plaintiff's

claims were subject to dismissal for implausibility as his

injuries did not reflect the attack that he described and his

description of the incident changed over time holding that

the plaintiff's testimony, “[did] not reach the level of

inconsistency and lack of substantiation that would permit

the Court to dismiss on these grounds”).

Magistrate Judge Treece provided an extensive

summary of the record and applicable law and found that

the evidence did not support deviating from the

established rule that issues of credibility are not be

resolved on summary judgment. On review, the Court

agrees with the Magistrate's recommendations and

concludes that the Jeffreys exception does not apply.

Accordingly, the Court accepts and adopts the Report and

Recommendation on this issue.
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III. Reyell's Personal Involvement

Defendants argue that the Magistrate Judge erred

when he failed to dismiss the complaint against Reyell on

the grounds that he was not personally involved in the

attack. Defendants claim that the “RRO erroneously cites

plaintiff's declaration as stating that ‘it was defendant

Reyell and another officer who removed the shirt’ “.

Defendants claim that the declaration and complaint

clearly state that, “Officer Rock orchestrated the removal

of plaintiff's shirt” .FN3 Defendants argue that the assertions

in plaintiff's declaration (submitted in response to the

motion for summary judgment) and complaint are

contradicted by plaintiff's deposition testimony.

Defendants claim that plaintiff testified that Reyell tried to

cover up the incident by removing the shirt he was

wearing.

FN3. Officer Rock is not a defendant herein.

*5 The Court has reviewed plaintiff's complaint,

declaration and deposition transcript and finds defendants'

summary of plaintiff's assertions to be inaccurate. In

plaintiff's complaint, on page 8, plaintiff alleges:

Feeling extremely weak the claimant responded with a

shake of his head. Once this performance was over with

Correctional Officer R. Rock, the individual who held

on to the photograph camera and who is responsible for

capturing the claimant's injuries [sic] photos pointed to

the claimant's bloodly [sic] stain kitchen white colored

uniform [ ] as co-workers....

Correctional Officer D. Mason then roughly removed

the article of clothing and with the help of on[e] other

they discarded the item of clothings [sic].

In Paragraph 22 of plaintiff's declaration, he states:

Officer Rock, the individual who held the photograph

camera and was responsible for capturing LaTouche

injuries pointed to LaTouche [sic] bloody kitchen white

colored uniform to his coworker asking them to remove

the article of clothing before he take [sic] any pictures.

Mason then roughly removed the clothing and with the

help of an other [sic] officer they discarded the items of

clothing.

In his deposition, plaintiff testified:

Q. What about Defendant Reyell, why are you suing

Reyell?

A. Because defendant Reyell, that's the officer that was

holding the camera and he tried to cover up the incident.

Q. How so?

A. That's when him and the other officer that was there,

when they was searching me, strip searching me they

took my shirt and they kept screaming something about

let's remove this bloodstained shirt, let's remove this

bloodstained shirt, we can't have this for the camera.

* * *

Q. Reyell and another officer took your shirt off?

A. Yes, ma‘am.

Q. Do you remember the other officer's name?

A. No, ma‘am.

Transcript of Plaintiff's Deposition at 63–64.

Here, the Magistrate Judge stated that any

inconsistency or discrepancy [in plaintiff's testimony],

“go[es] to the weight ... accorded to plaintiff's testimony”.

The Court agrees. Any discrepancies or inconsistencies in

plaintiff's testimony are for a jury to assess. In the Second

Circuit case of Fischl v. Armitage, the plaintiff/inmate

alleged that he was assaulted in his cell by other inmates.

Fischl, 128 F.3d at 54. The district court dismissed the

plaintiff's complaint as against one defendant based upon

“inconsistent statements”. Id. The Second Circuit vacated

the judgment of the district court holding:

[T]he district court apparently questioned whether there

had been an attack on Fischl at all, principally because

of inconsistencies in his accounts of the event, his

failure to report such an attack to prison workers in the
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area on that morning, and the failure of those workers to

notice any indications that he had been beaten. That

skepticism, however, rests on both a negative

assessment of Fischl's credibility and the drawing of

inferences adverse to Fischl.

*6 Likewise, inconsistent statements by Fischl as to, for

example, whether it was five, six, or seven inmates who

attacked him, and as to what he observed or overheard

just prior to the attack, go to Fischl's credibility. While

inconsistencies of this sort provide ammunition for

cross-examination, and they may ultimately lead a jury

to reject his testimony, they are not a proper basis for

dismissal of his claim as a matter of law. The jury might

well infer, for example, that while Fischl was under

siege he was understandably unable to take an accurate

census of the number of inmates holding him and

kicking him in the face.

 Fischl, 128 F.3d at 56.

In this matter, without a credibility assessment of

plaintiff, the record does not warrant an award of summary

judgment. Accordingly, the Court adopts the Magistrate's

recommendation and denies summary judgment on this

issue.

CONCLUSION

It is therefore

ORDERED  that the Report and Recommendation of

United States Magistrate Judge Randolph F. Treece (Dkt.

No. 60) is adopted; and it is further

ORDERED  that for the reasons set forth in the

Memorandum–Decision and Order herein, defendants'

motion for summary judgment is granted in part and

denied in part; and it is further

ORDERED  that the Clerk provide copies of this

Order to all parties.

IT IS SO ORDERED.

N.D.N.Y.,2011.

Latouche v. Tompkins

Not Reported in F.Supp.2d, 2011 WL 1103045

(N.D.N.Y.)

END OF DOCUMENT

© 2012 Thomson Reuters. No Claim to Orig. US Gov. Works.

Case 9:16-cv-00139-GTS-DEP   Document 17   Filed 02/23/17   Page 39 of 51

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=1997204514&ReferencePosition=56
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=1997204514&ReferencePosition=56


 

 Page 1

Not Reported in F.Supp.2d, 2007 WL 957530 (N.D.N.Y.)

(Cite as: 2007 WL 957530 (N.D.N.Y.))

Only the Westlaw citation is currently available.

United States District Court,

N.D. New York.

Shawn Michael SNYDER, Plaintiff,

v.

Glenn S. GOORD, et al., Defendants.

Civil Action No. 9: 05-CV-01284.

March 29, 2007.

Shawn Michael Snyder, Pro Se.

Hon. Andrew M. Cuomo, Attorney General of the State of

New York, Christopher W. Hall, Esq., Assistant Attorney

General, of counsel, Albany, NY, for Defendants.

DECISION & ORDER

THOMAS J. McAVOY, Senior United States District

Judge.

*1 This pro se action brought pursuant to 42 U.S.C. §

1983 was referred by this Court to the Hon. David E.

Peebles, United States Magistrate Judge, for a

Report-Recommendation pursuant to 28 U.S.C. § 636(b)

and Local Rule N.D.N.Y. 72.3(c). The Report,

Recommendation and Order dated February 27, 2007

recommended

that defendants' motion for summary judgment

dismissing plaintiff's complaint (Dkt. No. 20) be

GRANTED, in part, and that plaintiff's legal mail claim

be DISMISSED in its entirety, and further that all

remaining claims be DISMISSED as against defendants

Goord, Roy, Plescia and Miller, but that it otherwise be

DENIED, and that the matter proceed with regard to

plaintiff's constitutional claims against defendants

Whittier and Funnye based upon events occurring at the

Washington Correctional Facility.

Rep., Rec. & Ord., p. 33.

Plaintiff and Defendants have filed objections to the

Report-Recommendation. When objections to a magistrate

judge's Report-Recommendation are lodged, the Court

reviews the record de novo. See 28 U.S.C. § 636(b)(1).

After such a review, the Court may “accept, reject, or

modify, in whole or in part, the findings or

recommendations made by the magistrate [judge]. The

[Court] may also receive further evidence or recommit the

matter to the magistrate [judge] with instructions.” Id.

Having reviewed the record de novo and having

considered the issues raised in the objections, this Court

has determined to accept and adopt the recommendation

of Magistrate Judge Peebles for the reasons stated in the

February 28, 2007 Report-Recommendation with one

modification as set forth below.

In this regard, it is hereby

ORDERED  that Defendants' motion for summary

judgment [dkt. No. 20] is GRANTED in part and

DENIED in part. Plaintiff's legal mail claim is

DISMISSED in its entirety. Further all remaining claims

against Defendants Goord, Roy, Plescia and Miller are

DISMISSED. The motion is denied with regard to

Plaintiff's constitutional claims against Defendants

Whittier and Funnye based upon events occurring at the

Washington Correctional Facility, but Defendants are

granted leave to renew  the motion following a period of

discovery. Accordingly, Defendants may assert in their

renewed motion, should they decide to file one, that

Plaintiff failed to exhaust his administrative remedies by

failing to promptly file a grievance once at Groveland

Correctional Facility.

IT IS SO ORDERED.
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REPORT, RECOMMENDATION AND ORDER

DAVID E. PEEBLES, U.S. Magistrate Judge.

Plaintiff Shawn Michael Snyder, an openly gay New York

State prison inmate who is proceeding pro se and in forma

pauperis, has commenced this action pursuant to 42

U.S.C. § 1983 to complain principally of a series of

occurrences which he attributes to his sexual orientation,

including harassment by prison workers and fellow

inmates and, in one instance, an assault by a corrections

officer. Plaintiff's complaint, which is comprehensive,

asserts constitutional claims under the First, Fourth, Eighth

and Fourteenth Amendments arising out of those incidents

as well as his apparently unsuccessful efforts to contact the

National Gay and Lesbian Task Force to elicit that

agency's assistance.

*2 In lieu of answering his complaint, defendants have

instead moved for summary judgment dismissing

plaintiff's claims based upon his failure to exhaust

available administrative remedies before commencing suit

and, in the case of some of the defendants and one entire

claim, plaintiff's failure to allege and establish their

personal involvement in the constitutional deprivations at

issue. For the reasons set forth below I recommend that

plaintiff's claims against defendants Goord, Roy, Miller

and Plescia, as well as his cause of action for alleged

interference with his legal mail, be dismissed on the basis

of a lack of sufficient personal involvement in the

constitutional violations alleged. Finding the existence of

a genuine issue of material fact surrounding plaintiff's

efforts to exhaust administrative remedies, however, I

recommend that the portion of defendants' motion seeking

dismissal of plaintiff's remaining claims on this procedural

basis be denied.

I. BACKGROUND  FN1

FN1. The vast majority of the information

serving as a backdrop for the court's decision is

drawn from plaintiff's complaint which, as

notarized, qualifies as a functional equivalent of

an affidavit for purposes of the pending motion.

28 U.S.C. § 1746 (1994); Fed.R.Civ.P. 56(e);

Franco v. Kelly, 854 F.2d 584, 587 (2d

Cir.1998) (citations omitted); Colon v. Coughlin,

58 F.3d 865, 872 (2d Cir .1995); Yearwood v.

LoPiccolo, No. 95 CIV. 2544, 1998 WL 474073,

at *5-*6 & n. 2 (S.D.N.Y. Aug. 10, 1998);

Ketchmore v. Gamache, No. 96 CIV. 3004, 1997

WL 250453, at *4 n. 1 (S.D.N.Y. May 12,

1997). As required, for the purpose of analyzing

defendants' arguments I have drawn all

inferences, and resolved any ambiguities, in

favor of the plaintiff, as the non-moving party.

See Schwapp v. Town of Avon, 118 F.3d 106,

110 (2d Cir.1997).

Plaintiff, who at the times relevant to his claims was a

prison inmate entrusted to the custody of the New York

State Department of Correctional Services (“DOCS”), has

over time been confined in various DOCS facilities.

Complaint (Dkt. No. 2) at 2. The bulk of plaintiff's claims

were precipitated by events which transpired while he was

housed in the Washington Correctional Facility

(“Washington”) although, as will later be seen, certain of

the occurrences which followed his transfer out of

Washington and ultimately into the Groveland

Correctional Facility (“Groveland”) are relevant to some

of his claims, as well as to the issue of whether he properly

exhausted available administrative remedies before

commencing this action. Id.; see also O'Brien Aff. (Dkt.

No. 20) ¶ 4. The plaintiff is gay, a fact which according to

him was common knowledge within Washington during

the time of his confinement within that facility. Complaint

(Dkt. No. 2) ¶ 2.

The circumstances giving rise to plaintiff's centerpiece

claim date back to May of 2005, when he was transferred

from another location within Washington into the prison's

B-2 housing dormitory. Complaint (Dkt. No. 2) ¶ 1.

Immediately following that transfer Snyder began to

experience verbal threats and abuse, attributed by the

plaintiff to his sexual orientation, at the hands of defendant

Whittier, a corrections officer. Id. ¶ 1. According to

Snyder the abuse spread, fueled by encouragement from

defendant Whittier, resulting in harassment from fellow

inmates, who engaged in a variety of abusive and hostile

acts which included the throwing of trash, objects, debris

and body fluids at him. Id. ¶¶ 2-27.
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Defendant Whittier's ongoing harassment of the plaintiff

led to a confrontation between the two on June 1, 2005,

during the course of which Snyder was physically

assaulted by the officer, who thrust his elbow and forearm

into plaintiff's throat, forcing him to the floor. Id. ¶¶

24-36. Once plaintiff was on the floor, defendant Whittier

placed his knees on Snyder's middle back area and neck,

and pulled his left arm up behind his back. Id. Toward the

end of the encounter defendant Whittier pulled the

plaintiff up by his arm and hair and dragged him out of the

area, pushing him into a wall and punching his kidney area

several times in the process. Id. ¶ ¶ 33-39.

*3 On June 3, 2005 plaintiff was treated for injuries

sustained during the encounter with Corrections Officer

Whittier, and was transferred into the E-1 dormitory

within Washington. Complaint (Dkt. No. 2) ¶¶ 47, 51.

While housed in that unit Snyder was approached and

advised by several inmates that they had been encouraged

by other inmates, as well as by defendant Whittier, to

assault him. Id. ¶¶ 51-54.

Plaintiff was again transferred within Washington on or

about June 20, 2005, on this occasion having been

re-assigned to the D-1 housing dormitory. Complaint (Dkt.

No. 2) ¶ 57. While residing within that unit, plaintiff had

his locker broken into and some of his personal property

stolen, an event for which he blames fellow inmates. Id. ¶¶

70.

Out of concern over reprisals which could result from his

taking such action, plaintiff did not file a formal grievance

regarding the assault by Corrections Officer Whittier while

at Washington. Complaint (Dkt. No. 2) ¶¶ 51-54. As

justification for that fear, plaintiff cites defendant

Whittier's reported efforts to have him harmed by other

inmates following his transfer out of the dormitory to

which Whittier was assigned. Id. Plaintiff did, however,

take other steps while at Washington to lodge complaints

regarding defendant Whittier's actions. After earlier

complaints registered verbally to other prison employees,

including Corrections Officers Funnye and Graves, went

unaddressed, see Complaint (Dkt. No. 2) ¶¶ 21, 42,

plaintiff sent a letter dated July 7, 2005 to Corrections

Lieutenant Greene, complaining of the assault by

defendant Whittier and expressing fear of retribution at the

hands of that corrections officer; a copy of that letter was

forwarded by Snyder to Corrections Lieutenant

Hopkins.FN2 Complaint (Dkt. No. 2) ¶ 60 & Exh. 1. Five

days later, apparently precipitated by his letter to

Lieutenant Greene, plaintiff was asked by Corrections

Sergeant Belden to provide a formal, written statement

regarding the assault, and was taken by Sergeant Belden

to the prison infirmary for a medical evaluation.

Complaint (Dkt. No. 2) ¶ 61.

FN2. Plaintiff's complaint does not provide

specifics regarding the official positions of

Lieutenants Greene and Hopkins including,

notably, whether either could properly be

characterized as Corrections Officer Whittier's

supervisor, nor does he indicate whether those

individuals were officially designated by prison

officials at Washington to receive inmate

complaints regarding the actions of corrections

workers.

On July 14, 2005, plaintiff was transferred temporarily

into the Great Meadow Correctional Facility, where he

was interviewed on the following day by defendant Miller,

an Assistant Deputy Inspector General for the DOCS,

regarding the alleged assault by defendant Whittier.

Complaint (Dkt. No. 2) ¶¶ 62-64. During that session,

defendant Miller advised Snyder that he had been

transferred out of Washington for his safety, and that in

light of his sexual orientation and the significant

probability that similar acts would recur in the future, his

contemplated transfer into the Greene Correctional

Facility had been rescinded, and instead he would be

moved “West and closer to home [.]” Id. ¶ 66. Later that

day, plaintiff was transferred into the Groveland

Correctional Facility. Id. ¶ 67.

Plaintiff reiterated his interest in pursuing his claims

against Corrections Officer Whittier by letter dated July

22, 2005 sent to Investigator Miller. Complaint (Dkt. No.

2) Exh. 3. Despite sending subsequent written

communications to defendant Miller and others, however,

as of the time of commencement of this action plaintiff

still had not been apprised of the status of the Inspector

General's investigation into his allegations regarding

Corrections Officer Whittier. Id. ¶¶ 67-69; see also
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Complaint (Dkt. No. 2) Exhs. 9, 17.

*4 On August 24, 2005, while at Groveland, plaintiff filed

a formal grievance regarding the physical assault

involving Corrections Officer Whittier. Complaint (Dkt.

No. 2) ¶ 76 and p. 60, ¶ B. That grievance was rejected,

however, based upon the fact that it was filed beyond the

fourteen day deadline for initiating such grievances, and

did not recite any mitigating circumstances which would

provide a ground for overlooking its lateness. FN3 Id.; see

also O'Brien Aff. (Dkt. No. 20) ¶ 8 & Exh. 2; Defendants'

Local Rule 7.1(a)(3) Statement (Dkt. No. 22) ¶ 27.

Plaintiff did not appeal that determination, or any other

grievance alleging harassment, excessive force, or other

similar claims arising out of events at Washington, to the

Central Officer Review Committee (“CORC”). Eagan Aff.

(Dkt. No. 20) ¶ ¶ 5-6.

FN3. DOCS Directive 4040, which governs the

filing of inmate grievances, permits an Inmate

Grievance Program Supervisor (“IGPS”) to

permit the late filing of grievances when

presented with “mitigating circumstances.” See

O'Brien Aff. (Dkt. No. 20) ¶ 12.

On August 19, 2005 plaintiff endeavored to send a letter

to the National Gay and Lesbian Task Force seeking the

assistance of that organization; claiming that it qualified as

legal mail, Snyder attempted to forward that

communication without paying for postage. Complaint

(Dkt. No. 2) ¶ 71. Prison officials rejected plaintiff's

efforts, however, concluding that the communication did

not fall within the prevailing definition of legal mail, and

returned it to the plaintiff on August 22, 2005. Id. Plaintiff

thereafter resent the letter on August 23, 2005, with proper

postage affixed. Id. ¶ 72. The letter was later returned to

the plaintiff on September 2, 2005, marked as

“undeliverable”. Id. ¶ 73. When the letter was returned

plaintiff found that it had been opened, apparently by

personnel within the Groveland mailroom. Id.

On August 29, 2005 plaintiff filed a grievance at

Groveland seeking, as relief, a determination that the

National Gay and Lesbian Task Force constituted a legal

entity and that, as such, he should be permitted to send and

receive correspondence from that organization as “legal

mail”. Id. ¶ 74 & Exh. 16. Plaintiff's grievance was denied

at the local level, including by the facility superintendent,

and that unfavorable determination was upheld on appeal

to the CORC. Id. ¶ 75 & Exh. 16.

II. PROCEDURAL HISTORY

Plaintiff commenced this action on or about September 27,

2005.FN4 Dkt. No. 2. Named as defendants in Snyder's

complaint are DOCS Commissioner Glenn S. Goord;

Richard Roy, the DOCS Inspector General; Assistant

Deputy Inspector General Mark Miller; James Plescia, the

Superintendent at Washington; and Corrections Officers

Whittier and Funnye. Id. Plaintiff's complaint asserts a

variety of claims growing out of the events at Washington

and Groveland, alleging deprivation of his rights under the

First, Fourth, Eighth and Fourteenth Amendments to the

United States Constitution, as well as a host of pendent

state statutory and common law claims.FN5 As relief,

plaintiff seeks both the entry of an injunction and awards

of compensatory and punitive damages.

FN4. This action was initially filed in the United

States District Court for the Western District of

New York, but was transferred here by order

issued by District Judge David G. Larimer on

September 29, 2005. See Dkt. No. 4.

FN5. Plaintiff's complaint, which is comprised of

seventy-two typewritten pages and several

attached exhibits, is not lacking in detail. Despite

its refreshing clarity, however, plaintiff's

complaint is in many respects repetitive and fails

to comply with the governing provisions of the

Federal Rules of Civil Procedure which require,

inter alia, that a pleading contain “a short and

plain statement of the claim showing that the

pleader is entitled to relief[.]” Fed.R.Civ.P. 8(a).

This requirement is more than merely technical,

and instead is designed to permit a responding

party and the court to accurately gauge the

allegations of a complaint and permit the issues

in a case to be properly framed. Conley v.

Gibson, 355 U.S. 41, 47, 78 S.Ct. 99, 103

(1957); Phillips v. Girdich, 408 F.3d 124,

127-29 (2d Cir.2005); Salahuddin v. Cuomo,
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861 F.2d 40, 42 (2d Cir.1988); In re Ferro Corp.

ERISA Litig., 422 F.Supp.2d 850, 857 (N.D.Ohio

2006); Rashidi v. Albright, 818 F.Supp. 1354,

1355-56 (D.Nev.1993).

*5 In lieu of answering plaintiff's complaint, defendants

instead have chosen to interpose a motion seeking the

entry of summary judgment. Dkt. No. 20. In that motion,

which was filed on March 9, 2006, defendants assert that

plaintiff's harassment and excessive force claims are

procedurally barred based upon his failure to file and

pursue to completion an internal grievance regarding those

matters before commencing suit. Id. Defendants also argue

that defendants Goord, Ray, Plescia, and Miller were not

personally involved in any of the violations asserted, and

that all of the defendants lack personal involvement with

regard to plaintiff's legal mail cause of action. Id. Plaintiff

responded in opposition to defendants' motion on April

12, 2006, Dkt. No. 23, and defendants have since filed a

reply in further support of their motion. Dkt. No. 23.

Defendants' motion, which is now ripe for a determination,

has been referred to me for the issuance of a report and

recommendation pursuant to 28 U.S.C. § 636(b)(1)(B) and

Northern District of New York Local Rule 72.3(c). See

also Fed.R.Civ.P. 72(b).

III. DISCUSSION

A. Consequences of Defendants' Failure to Answer or

Move to Dismiss

While plaintiff has not raised this issue, one could argue

that by their failure either to answer or to interpose a

motion cognizable under Rule 12(b) of the Federal Rules

of Civil Procedure within the allotted time, defendants are

in default. Defendants' motion is brought under Rule 56 of

the Federal Rules of Civil Procedure and does not, as an

alternative, seek dismissal under Rule 12(b). While Rule

12(b) of the Federal Rules of Civil Procedure  contains a

specific provision in effect staying the requirement of

answering a complaint during the pendency of a motion

brought under its provision, Rule 56 does not contain a

parallel provision.

Some courts confronted with this procedural setting have

concluded that the interposition of a motion for summary

judgment qualifies as otherwise defending against a

complaint, and that as such no default is presented under

the circumstances. See, e. g., Rashidi, 818 F.Supp. at

1355-56. Other courts, however, have noted that there is

no automatic entitlement to a delay of the time to answer

as a result of the filing of a summary judgment motion, the

matter instead being addressed to the discretion of the

court to extend that period, as authorized under Rule 6(b)

of the Federal Rules of Civil Procedure.FN6 See, e.g., Poe

v. Cristina Copper Mines, Inc., 15 F.R.D. 85, 87

(D.Del.1953).

FN6. That rule provides, in relevant part, that

[w]hen by these rules or by a notice given

thereunder or by order of court an act is

required or allowed to be done at or within a

specified time, the court for cause shown may

at any time in its discretion (1) with or without

motion or notice order the period enlarged.

Fed.R.Civ.P. 6(b).

Since this is not a situation where a motion to dismiss was

initially filed but converted by the court to a summary

judgment motion, a circumstance which would warrant a

finding that the stay provisions of Rule 12 apply, see

Brooks v. Chappius, No. 05-CV-6021, 2006 WL559253,

at *1 (W.D.N.Y. Mar. 1, 2006), defendants are technically

in default. In light of the circumstances presented,

however, I find that the defendants have demonstrated

their intention to defend against plaintiff's claims and,

concluding that there is good cause for doing so, will order

a stay of their time to answer plaintiff's complaint until ten

days after a determination by the assigned district judge in

connection with the pending motion. See Rashidi, 818

F.Supp. at 1355-56.

B. Summary Judgment Standard

*6 Summary judgment is governed by Rule 56 of the

Federal Rules of Civil Procedure. Under that provision,

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.
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summary judgment is warranted when “the pleadings,

depositions, answers to interrogatories, and admissions on

file, together with the affidavits ... show that there is no

genuine issue as to any material fact and that the moving

party is entitled to a judgment as a matter of law.”

Fed.R.Civ.P. 56(c); see Celotex Corp. v. Catrett, 477 U.S.

317, 322, 106 S.Ct. 2548, 2552 (1986); Anderson v.

Liberty Lobby, Inc., 477 U.S. 242, 247, 106 S.Ct. 2505,

2509-10 (1986); Security Ins. Co. of Hartford v. Old

Dominion Freight Line, Inc., 391 F.3d 77, 82-83 (2d

Cir.2004). A fact is “material”, for purposes of this

inquiry, if “it might affect the outcome of the suit under

the governing law.” Anderson, 477 U.S. at 248, 106 S.Ct.

at 2510; see also Jeffreys v. City of New York,  426 F.3d

549, 553 (2d Cir.2005) (citing Anderson). A material fact

is genuinely in dispute “if the evidence is such that a

reasonable jury could return a verdict for the nonmoving

party.” Anderson, 477 U.S. at 248, 106 S.Ct. at 2510 .

Though pro se plaintiffs are entitled to special latitude

when defending against summary judgment motions, they

must establish more than merely “metaphysical doubt as

to the material facts.” Matsushita Elec. Indus. Co. v.

Zenith Radio Corp.,  475 U.S. 574, 586, 106 S.Ct. 1348,

1356 (1986); but see Vital v. Interfaith Med. Ctr., 168

F.3d 615, 620-21 (2d Cir.1999) (noting obligation of court

to consider whether pro se plaintiff understood nature of

summary judgment process).

When summary judgment is sought, the moving party

bears an initial burden of demonstrating that there is no

genuine dispute of material fact to be decided with respect

to any essential element of the claim in issue; the failure to

meet this burden warrants denial of the motion. Anderson,

477 U.S. at 250 n. 4, 106 S.Ct. at 2511 n. 4; Security Ins.,

391 F.3d at 83. In the event this initial burden is met, the

opposing party must show, through affidavits or otherwise,

that there is a material issue of fact for trial. Fed.R.Civ.P.

56(e); Celotex, 477 U.S. at 324, 106 S.Ct. at 2553;

Anderson, 477 U.S. at 250, 106 S.Ct. at 2511 .

When deciding a summary judgment motion, a court must

resolve any ambiguities, and draw all inferences from the

facts, in a light most favorable to the nonmoving party.

Jeffreys, 426 F.3d at 553; Wright v. Coughlin,  132 F.3d

133, 137-38 (2d Cir.1998). Summary judgment is

inappropriate where “review of the record reveals

sufficient evidence for a rational trier of fact to find in the

[non-movant's] favor.” Treglia v. Town of Manlius, 313

F.3d 713, 719 (2d Cir.2002) (citation omitted); see also

Anderson, 477 U.S. at 250, 106 S.Ct. at 2511  (summary

judgment is appropriate only when “there can be but one

reasonable conclusion as to the verdict.”).

C. Failure to Exhaust Administrative Remedies

*7 In their motion defendants assert that plaintiff's

harassment and assault claims growing out of events which

occurred at Washington are procedurally barred, based

upon his failure to file and pursue to completion a timely

grievance relating to those claims. Plaintiff responds by

asserting that his failure to file a grievance regarding the

matter while at Washington was the product of his fear of

retaliation, and further argues that the requirement of

exhaustion should be excused based upon the fact that his

claims were, in fact, investigated by the DOCS Inspector

General.

The Prison Litigation Reform Act of 1996 (“PLRA”),

Pub.L. No. 104-134, 110 Stat. 1321 (1996), altered the

inmate litigation landscape considerably, imposing several

restrictions on the ability of prisoners to maintain federal

civil rights actions. One such restriction introduced by the

PLRA requires that “[n]o action shall be brought with

respect to prison conditions under section 1983 of this

title, or any other Federal law, by a prisoner confined in

any jail, prison, or other correctional facility until such

administrative remedies as are available are exhausted.”

42 U.S.C. § 1997e(a). The Supreme Court has held that

the “PLRA's exhaustion requirement applies to all inmate

suits about prison life, whether they involve general

circumstances or particular episodes, and whether they

allege excessive force or some other wrong.” Porter v.

Nussle, 534 U.S. 516, 532, 122 S.Ct. 983, 992 (2002).

The PLRA's exhaustion requirement thus applies to

plaintiff's excessive force claims absent a finding of

sufficient basis to find that plaintiff's failure to exhaust

was justified or should be excused. Ruggiero v. County of

Orange, 467 F.3d 170, 175 (2d Cir.2006).

New York prison inmates are subject to an Inmate

Grievance Program established by the DOCS, and

recognized as an “available” remedy for purposes of the

PLRA. See Mingues v. Nelson, No. 96 CV 5396, 2004

WL 324898, at *4 (S.D.N.Y. Feb. 20, 2004)  (citing

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.
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Mojias v. Johnson, 351 F.3d 606 (2003) and Snider v.

Melindez, 199 F.3d 108, 112-13 (2d Cir.1999)). The New

York Inmate Grievance Program consists of a three-step

review process. First, a written grievance is submitted to

the Inmate Grievance Review Committee (“IGRC”) within

fourteen days of the incident.FN7 7 N.Y.C.R.R. § 701.7(a).

The IGRC, which is comprised of inmates and facility

employees, then issues a determination regarding the

grievance. 7 N.Y.C.R.R. § 701.7(a). If an appeal is filed,

the superintendent of the facility next reviews the IGRC's

determination and issues a decision. Id. § 701.7(b). The

third level of the process affords the inmate the right to

appeal the superintendent's ruling to the Central Office

Review Committee (“CORC”), which makes the final

administrative decision. Id. § 701.7(c). Absent the finding

of a basis to excuse non-compliance with this prescribed

process, only upon exhaustion of these three levels of

review may a prisoner seek relief pursuant to section 1983

in federal court.   Reyes v. Punzal,  206 F.Supp.2d 431,

432 (W.D.N.Y.2002) (citing, inter alia, Sulton v. Greiner,

No. 00 Civ. 0727, 2000 WL 1809284, at *3 (S.D.N.Y.

Dec. 11, 2000)).

FN7. The Inmate Grievance Program supervisor

may waive the timeliness of the grievance

submission due to “mitigating circumstances.” 7

N.Y.C.R.R. § 701.7(a)(1).

*8 The record before the court confirms Snyder's

awareness of New York's IGP. Plaintiff in fact grieved the

failure of prison officials at Groveland to treat his

correspondence to the National Gay and Lesbian Task

Force as legal mail and unsuccessfully pursued that

grievance through to a determination by the CORC.

A c c o r d in g ly -a n d  d e fe n d a n ts  d o  n o t  a r g u e

otherwise-plaintiff has fulfilled his obligation to exhaust

administrative remedies with regard to his legal mail claim

before commencing this action.

Distinctly different circumstances obtain with regard to

plaintiff's claims of the use of excessive force and

harassment by prison officials and fellow inmates. While

plaintiff did file a grievance regarding those matters, the

grievance was rejected as untimely, and that determination

was neither appealed to the CORC, nor did plaintiff

commence a second grievance challenging the

untimeliness rejection, a course which was apparently

available to him under the IGP.FN8

FN8. Although there is no need to address this

argument since plaintiff failed to pursue the

matter through to the CORC, had he done so

with regard to the excessive force and

harassment grievance filed at Groveland, he

nonetheless would have failed to satisfy the

PLRA's exhaustion requirement since, as the

Supreme Court has now made clear, the filing

and pursuit to completion of an untimely

grievance does not satisfy the Act's exhaustion

requirement. Woodford v. Ngo, --- U.S. ----, 126

S.Ct. 2378, 2382 (2006).

This is not to say that plaintiff cannot be said to have

exhausted available administrative remedies. It should be

noted that the three tiered IGP set forth in the controlling

regulations does not describe the sole method for a New

York State prison inmate to complain of prison conditions

including, notably, the use of excessive force. Heath v.

Saddlemire, No. 9:96-CV-1998, 2002 WL 31242204, at

*4 (N.D.N.Y. Oct. 7, 2002). Indeed, the IGP regulations

themselves provide that the three tiered mechanism “ ‘is

intended to supplement, not replace, existing formal or

informal channels of problem resolution.’ “ Id. (quoting 7

N.Y.C.R.R. § 701.1(a)). One of those alternative methods

is a process for informal, expedited review of allegations

of harassment by prison officials. 7 N.Y.C.R.R. § 701.11;

Perez, 195 F.Supp.2d at 543. In this instance, an issue of

fact exists surrounding whether plaintiff complied with

section 701.11 by submitting a letter regarding

Corrections Officer Whittier's actions to Lieutenant

Greene. See Perez, 195 F.Supp.2d at 543.

Even assuming that plaintiff's efforts to address

Corrections Officer Whittier's actions by writing to

Lieutenant Green did not suffice to exhaust available

remedies, the court must determine whether there is a

basis to overlook this deficiency and permit the plaintiff to

nonetheless proceed with his excessive force and

harassment claims. The situations under which courts have

excused an inmate's failure to comply with the IGP's three

tier system generally one or more of the categories,

including when 1) administrative remedies are not in fact

available to the prisoner; 2) the defendants have either

waived the defense or engaged in conduct which should
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estop them from raising it; and 3) other special

circumstances, including a reasonable misunderstanding of

the grievance procedure, which justify the inmate's failure

to comply with the applicable administrative procedural

requirements.FN9 Hemphill v. New York, 380 F.3d 680, 686

(2d Cir.2004); see also Ruggiero, 467 F.3d at 175 (citing

Hemphill ). If the court deems any of these three

categories applicable, then plaintiff's claims may be

considered exhausted and should not be dismissed.FN10

Hemphill, 380 F.3d at 690-91.

FN9. As this case aptly illustrates, many of the

typical fact patterns presented in cases involving

an inmate's failure to exhaust do not fit neatly

into any single category, but instead may overlap

into two, or potentially even all three, of the

groupings identified in Hemphill. See Giano v.

Goord, 380 F.3d 670, 677 n. 6. This fact may

well account for a blurring of these categories in

a large share of Second Circuit PLRA cases. Id.

FN10. Relying upon case law which has since

been supplanted in light of the Supreme Court's

contrary decision in Porter v. Nussle, 534 U.S.

516, 122 S.Ct. 983 (2002), plaintiff argues that

he was not required to exhaust administrative

remedies in light of the nature of his claim. The

case upon which Snyder principally relies,

however, Lawrence v. Goord, 238 F.3d 182 (2d

Cir.2001), has since been vacated, 535 U.S. 901,

122 S.Ct. 1200 (2002), and the Court has now

made it clear in Porter that PLRA's exhaustion

requirement applies to “all inmate suits about

prison life, whether they involve general

circumstances or particular episodes, and

whether they allege excessive force or some

other wrong.” Porter, 534 U.S. at 532, 122 S.Ct.

at 992; Ruggiero, 380 F .3d at 173 (citing Porter

). The contention implicit in plaintiff's argument,

to the effect that his reliance upon pre-Porter

case law as a basis for not filing a formal

grievance was appropriate, citing Rodriguez v.

Westchester County Jail Correctional Dept., 372

F.3d 485 (2d Cir.2004), is misplaced, since

Porter was decided some three years prior to the

events at issue.

1. Availability Of Administrative Remedies

*9 Under certain circumstances the behavior of prison

officials may have the legal affect of rendering

administrative remedies functionally unavailable. Abney

v. McGinnis, 380 F.3d 663, 667 (2d Cir.2004). In such

cases, the finding that the three tiered IGP was open to the

plaintiff inmate does not necessary end the inquiry.

Hemphill, 380 F.3d at 686-88. Like the plaintiff in

Hemphill, Snyder argues that he was deterred from filing

a grievance while at Washington in light of threats made

against him, principally by Corrections Officer Whittier.

As was also the situation in Hemphill, however, plaintiff

did avail himself of other avenues of recourse including to

write a letter of complaint to a corrections lieutenant,

thereby potentially signaling that his claims of fearing

retribution are less than genuine.

When, as in this case, an inmate asserts that his or her

resort to the grievance process was deterred based upon

conduct such as threats by prison officials, the question of

whether a sufficient basis to negate a finding of

“availability” has been established entails an objective

inquiry, focusing upon whether “ ‘a similarly situated

individual of ordinary firmness' [would] have deemed

them available.” Id. at 688 (citing Davis v. Goord, 320

F.3d 346, 353 (2d Cir.2003)). Plaintiff's complaint and

papers in opposition to defendants' motion, in which he

asserts that his fears of retribution were based in part upon

defendant Whittier's reported efforts to have him harmed

by other inmates following his transfer out of the

dormitory to which he had been assigned, raises genuine

issues of material fact in connection with the objective test

to be applied under Hemphill, thus precluding the entry of

summary judgment.

Urging the court to disregard the strictures associated with

evaluation of a summary judgment motion and to proceed

to assess plaintiff's credibility, in reliance upon the Second

Circuit's decision in Jeffreys v. City of New York, 426 F.3d

549, 555 (2d Cir.2005) (characterizing plaintiff's version

of the events as so wholly credible that no reasonable jury

could believe it), defendants contend that plaintiff's

claimed fear of retribution does not suffice under

Hemphill to serve as a counterweight to the availability of

the IGP in New York. I recommend that the court decline

defendants' invitation to assure the role of factfinder, and
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instead find that plaintiff's assertion that he feared reprisal

is sufficient to raise a genuine issue of material fact

regarding whether administrative remedies were available

to him.

2. Waiver and Estoppel

Since defendants have raised exhaustion of remedies, an

affirmative defense, at the earliest available opportunity,

they have not waived the defense. The circumstances now

presented, however, do provide a basis upon which an

estoppel could potentially be predicated.

Prison officials may be estopped from defending against

an inmate civil rights action based upon the plaintiff's

failure to exhaust available administrative remedies,

including when “(1) an inmate was led to believe by prison

officials that his alleged incident was not a ‘grievance

matter’ and assured that his claims were otherwise

investigated ... (2) an inmate makes a ‘reasonable attempt’

to exhaust his administrative remedies, especially where it

is alleged that corrections officers failed to file the

inmate's grievances or otherwise impeded or prevented his

efforts, and (3) the state's time to respond to the grievance

has expired.” Martinez v. Williams, 349 F.Supp.2d 677,

683 (S.D.N.Y.2004) (citing and quoting, inter alia,

O'Connor v. Featherston, No. 01 Civ. 3251, 2002 WL

818085, at *2-*3 (S.D.N.Y. Apr. 29, 2002)). Thus, for

example, a defendant who fails to forward an inmate's

complaint to a grievance officer in a timely manner may

be estopped from invoking the defense.   Hemphill, 380

F.3d at 688-89. Similarly, an estoppel may be found where

a defendant's use of force or threats inhibit an inmate's

ability to utilize grievance procedures. Ziemba v. Wezner,

366 F.3d 161, 162-64 (2d Cir.2004).

*10 In this instance there is a potential basis for finding an

estoppel. Plaintiff's complaints against Corrections Officer

Whittier were the subject of an investigation by the DOCS

Inspector General, a fact of which the plaintiff was keenly

aware. Plaintiff's apparent belief that this investigation

obviated the need for him to file a grievance regarding the

issue was in all likelihood fortified when, in response to

his grievance filed at Groveland, he was advised by the

IGP Supervisor at that facility that if the matter had

previously been brought “to some administration's

attention [,] ... it is not necessary to have this matter

readdressed.” See Complaint (Dkt. No. 2) Exh. 12. This

response may well have dissuaded the plaintiff from

pursuing the matter further, including to press his

otherwise untimely grievance to the CORC or to attempt

to convince officials at Groveland that mitigating

circumstances existed to accept his otherwise untimely

grievance. See 7 N.Y.C.R.C. § 701.7(a)(1). Accordingly,

in my view a reasonable factfinder could conclude that

defendants should be estopped from asserting a defense

based upon failure to exhaust. FN11

FN11. It should be noted that fear of retribution

can also provide a basis for finding that a

defendant should be estopped from asserting

failure to exhaust as a defense. See Hemphill,

380 F.3d at 688-89.

3. Special Circumstances

The third category of circumstances under which an

inmate's failure to exhaust may be excused was addressed

by the Second Circuit in Giano v. Goord, 380 F.3d 670

(2d Cir.2004). In Giano, the court rejected the concept of

a categorical statement regarding the “special

circumstances” exception, instead, determining that the

court should “[look] at the circumstances which might

understandably lead usually uncounselled prisoners to fail

to grieve in the normally required way.” 380 F.3d at 678.

Defendants claim that plaintiff has not shown special

circumstances which might explain why his grievance was

late. Plaintiff counters that he should be entitled to the

benefit of this special circumstances exception for two

reasons. First, Snyder again asserts that his failure to file

a grievance was motivated out of fear of retribution, based

upon his efforts to seek review of the matter by the

Inspector General's office. Additionally, plaintiff notes

that his complaint regarding Corrections Officer Whittier

was the subject of at least one letter to prison officials,

resulting in an investigation by the DOCS Inspector

General. Such efforts can provide a basis for finding

exhaustion notwithstanding the technical failure of a

prisoner to avail himself or herself of the three tiered IGP

set forth in the governing regulations. See Heath, 2002

WL 31242204, at *4-*5; Perez, 195 F.Supp.2d at 545-46;
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see also Marvin v. Goord, 255 F.3d 40, 43 n. 3 (2d

Cir.2001) (“Resolution of the matter through informal

channels satisfies the exhaustion requirement, as, under

the administrative scheme applicable to New York

prisoners, grieving through informal channels is an

available remedy.”). In order to avail himself of this

exception, however, plaintiff must demonstrate that his

informal complaints led to a favorable resolution in

communication with his charges of misconduct. Thomas

v. Cassleberry, 315 F.Supp.2d 301, 304 (W.D.N.Y.2004)

(rejecting plaintiff's argument that defendants' motion for

summary judgment for failure to exhaust should be denied

because although plaintiff complained to the Inspector

General's Office, there were no allegations that his

complaints resulted in a favorable resolution); Grey v.

Sparhawk, No. 99 CIV. 9871, 2000 WL 815916, at *2

(S.D.N.Y. June 23, 2000) (complaint filed directly with

the Inspector General found insufficient to fulfill

exhaustion requirement); cf. Giano, 380 F.3d at 679

(finding that plaintiff's attempt to expose allegedly

retaliatory behavior during a disciplinary hearing which

centered upon the same retaliatory act which he complains

provided a basis to find justification for plaintiff's failure

to exhaust). While plaintiff is unable to make this claim,

it is purely the product of the failure of prison officials to

notify him of the results of the Inspector General's

investigation despite his written requests for this

information. I am therefore unable to state with certainty

that plaintiff is not entitled to the benefit of the special

circumstances exception to the PLRA's exhaustion

requirement.

*11 In sum, applying the tripartite test announced in the

Second Circuit's August, 2004 collection of exhaustion

cases and their progeny, I find genuine issues of fact

including summary judgment on the issue of plaintiff's

alleged failure to exhaust available administrative

remedies, and therefore recommend denial of defendants'

motion to dismiss on this procedural basis.

C. Personal Involvement

Turning to the merits of plaintiff's claims, defendants

allege that Snyder's complaint discloses potential personal

involvement in the events occurring at Washington on the

part of only defendants Whittier and Funnye, and that

none of them are implicated in the legal mail claims

stemming from plaintiff's incarceration in Groveland.

This, defendants argue, provides a basis for dismissal of

certain of plaintiff's claims.

Personal involvement of a defendant in alleging a

constitutional deprivation is a prerequisite to an award of

damages against that person under section 1983 against

that person. Wright v. Smith, 21 F.3d 496, 501 (2d

Cir.1994) (citing Moffitt v. Town of Brookfield, 950 F.2d

880, 885 (2d Cir.1991) and McKinnon v. Patterson, 568

F.2d 930, 934 (2d Cir.1977), cert. denied, 434 U.S. 1087,

98 S.Ct. 1282 (1978)). In order to prevail on a section

1983 cause of action against an individual, a plaintiff must

show some tangible connection between the constitutional

violation alleged and that particular defendant. See Bass

v. Jackson, 790 F.2d 260, 263 (2d Cir.1986).

1. Events at Washington

The only defendants alleged by the plaintiff to have had

direct involvement in or knowledge of the events at

Washington are two corrections officers directly

implicated, defendants Whittier and Funnye, as well as the

Assistant Inspector General involved in the investigation

of those matters, Mark Miller. Nothing in the record now

before the court suggests any actual involvement of or

awareness by DOCS Commissioner Goord, Inspector

General Roy, or Washington Superintendent Plescia, in

any of the relevant events. Instead, plaintiff's claims

against those defendants appear to be based purely upon

their supervisory positions and Snyder's contention that by

virtue of their roles, they must have known about the

incident, or the very least should be charged with

constructive knowledge of the constitutional violations

alleged. These allegations are insufficient to implicate

those defendants in the matters involved; it is well

established that a supervisor cannot be liable for damages

under section 1983 solely by virtue of being a

supervisor-there is no respondeat superior liability under

section 1983. Richardson v. Goord, 347 F.3d 431, 435 (2d

Cir.2003); Wright, 21 F.3d at 501.

It is true that a supervisory official can be found liable in

a civil rights setting such as that now presented in one of

several ways: 1) the supervisor may have directly

participated in the challenged conduct; 2) the supervisor,
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after learning of the violation through a report or appeal,

may have failed to remedy the wrong; 3) the supervisor

may have created or allowed to continue a policy or

custom under which unconstitutional practices occurred;

4) the supervisor may have been grossly negligent in

managing the subordinates who caused the unlawful event;

or 5) the supervisor may have failed to act on information

indicating that unconstitutional acts were occurring.  

Richardson, 347 F.3d at 435; Wright, 21 F.3d at 501;

Williams v. Smith,  781 F.2d 319, 323-24 (2d Cir.1986).

The plaintiff, however, has failed to present any evidence

which tends to establish a basis for finding liability on the

part of defendants Goord, Roy, or Plescia under any of

those theories. Accordingly, I recommend a finding that

claims against them based upon lack of personal

involvement.

*12 Plaintiff's claims against defendant Miller present a

slightly different situation. Defendant Miller was charged

with investigating the incident implicated in plaintiff's

excessive force claims. At the time of the investigation,

however, any harassment of him by Whittier had ended,

and plaintiff had been transferred out of Washington.

Plaintiff does not allege the existence of any lingering

effects of the events at Washington, following his transfer

out of that prison, which could have been prevented had

defendant Miller acted to end the constitutional violations

involved. Plaintiff's only quarrel with defendant Miller

appears to be his failure, and the failure of his office, to

notify him of the status of the investigation conducted in

response to his communications inquiring in that regard.

This fact alone, however, provides no basis for a finding

that defendant Miller was involved in the constitutional

violations alleged. Cf. Greenwaldt v. Coughlin, No. 93

Civ. 6551, 1995 WL 232736, at *4 (S.D.N.Y. Apr. 19,

1995) (“It is well-established that an allegation that an

official ignored a prisoner's letter of protest and request

for an investigation of allegations made therein is

insufficient to hold that official liable for the alleged

violations.”) (citing Garrido v. Coughlin, 716 F.Supp. 98,

100 (S.D.N.Y.1989)  (dismissing claim against

superintendent of prison where only allegation was that he

ignored inmate's request for an investigation)).

2. Plaintiff's Legal Mail Claims

Plaintiff's legal mail claims involve actions taken by prison

officials at Groveland, including those working in the

prison mail room. None of the individuals named in

plaintiff's complaint, however, was employed at

Groveland, and plaintiff has identified no basis to

conclude that any of them, including particularly DOCS

Commissioner Goord, had any awareness of or

involvement in the decision to deny legal mail status to his

communications to the National Gay and Lesbian Task

Force or to open his returned mail sent to that agency.

Plaintiff's legal mail claim is subject to dismissal for

failure to name, as a defendant, anyone proven to have

been personally involved in that deprivation.   Bass, 790

F.2d at 263.

IV. SUMMARY AND RECOMMENDATION

While plaintiff failed to file a grievance, and thereby avail

himself of the comprehensive inmate grievance program

offered to him as a New York State prisoner, to address

the harassment allegedly endured at Washington at the

hands of defendant Whittier and fellow inmates, in light of

the existence of genuine issues of material fact I am unable

to state that no reasonable factfinder could discern a

proper basis exists to excuse this failure and find that

plaintiff should not be barred on this procedural basis

from pursuing his claims surrounding the events at

Washington. I therefore recommend that defendants'

motion for summary judgment dismissing plaintiff's

excessive force and harassment claim on this procedural

ground be denied. I do find, however, that plaintiff has

failed to demonstrate the personal involvement of any of

the defendants in his legal mail claim, and of defendants

Goord, Roy, Plescia and Miller in connection with the

claims growing out of events occurring at Washington,

and therefore recommend that defendants' motion for

summary judgment dismissing all claims against those

defendants be granted.

*13 Based on the foregoing, it is hereby

ORDERED that the time within which defendants must

answer plaintiff's complaint in this matter is hereby stayed

and extended until ten days following the issuance of a

decision by Senior District Judge Thomas J. McAvoy

deciding the present summary judgment motion, or such

other time as Judge McAvoy shall direct; and it is further
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RECOMMENDED that defendants' motion for summary

judgment dismissing plaintiff's complaint (Dkt. No. 20) be

GRANTED, in part, and that plaintiff's legal mail claim be

DISMISSED in its entirety, and further that all remaining

claims be DISMISSED as against defendants Goord, Roy,

Plescia and Miller, but that it otherwise be DENIED, and

that the matter proceed with regard to plaintiff's

constitutional claims against defendants Whittier and

Funnye based upon events occurring at the Washington

Correctional Facility.

Pursuant to 28 U.S.C. § 636(b)(1), the parties have ten

days within which to file written objections to the

foregoing report. Such objections shall be filed with the

Clerk of the Court. FAILURE TO OBJECT TO THIS

REPORT WITHIN TEN DAYS WILL PRECLUDE

APPELLATE REVIEW. 28 U.S.C. § 636(b)(1);

Fed.R.Civ.P. 6(a), 6(e), 72; Roldan v. Racette, 984 F.2d

85 (2d Cir.1993).

The clerk is directed to promptly forward copies of this

order to the parties in accordance with this court's local

rules.

N.D.N.Y.,2007.

Snyder v. Goord

Not Reported in F.Supp.2d, 2007 WL 957530 (N.D.N.Y.)
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© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.

Case 9:16-cv-00139-GTS-DEP   Document 17   Filed 02/23/17   Page 51 of 51

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=28USCAS636&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=28USCAS636&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1004365&DocName=USFRCPR6&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1004365&DocName=USFRCPR6&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1004365&DocName=USFRCPR72&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&SerialNum=1993033794
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&SerialNum=1993033794
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&SerialNum=1993033794

	Sanchezmartino v. Demmon, 16-CV-0139, r&r - ALL - DEP
	sanchezmartinorep-recwithwlcaselaw
	rodriguez v. goord
	elgamil v. syracuse
	robinson v. delgado
	latouche v. tompkins
	Snyder v Goord


		Superintendent of Documents
	2017-03-23T11:50:55-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




