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REPORT AND RECOMMENDATION 

 Pro se plaintiff Andrew Barrett, a New York State prison inmate who 

for a period of time was confined in the Central New York Psychiatric 

Center ("CNYPC"), a facility operated by the New York State Office of 

Mental Health ("OMH"), has filed this civil rights lawsuit pursuant to 42 

U.S.C. § 1983 against individuals employed by the OMH. Although his 

complaint initially included additional causes of action, only plaintiff's 

Eighth Amendment excessive force claims asserted against three 

individuals remain pending in this action.  

 Following the completion of discovery, defendants filed a motion for 

partial summary judgment seeking dismissal of claims asserted against 

two defendants based on plaintiff's alleged failure to exhaust available 

administrative remedies prior to commencing this action. For the reasons 

set forth below, I recommend that defendants' motion be denied. 

I. BACKGROUND1 

 Plaintiff Barrett is a New York State prison inmate currently in the 

custody of the New York State Department of Corrections and Community 

Supervision ("DOCCS"). Dkt. Nos. 1, 25. Although he is now confined 

                                            
1 In light of the procedural posture of this case, the following recitation is derived 
from the record now before the court, with all inferences drawn and ambiguities 
resolved in the non-movant's favor. Terry v. Ashcroft, 336 F.3d 128, 137 (2d Cir. 2003).  
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elsewhere, at the times relevant to the claims in this action he was housed 

in the CNYPC, located in Marcy, New York, and operated by the OMH.2 

Dkt. No. 1 at 5. 

 According to plaintiff's complaint, on November 8, 2015, defendant 

Keven Boyer, a Secure Health Treatment Aid ("SHTA"), "slam[m]ed 

[plaintiff] to the ground and started to punch and kick [him]." Dkt. No. 1 at 

5, 8. Defendant Boyer then spit on plaintiff and "touched [him] in private 

areas." Id. Plaintiff further alleges that on February 16, 2016, defendant 

Martin Vasquez, another SHTA, and defendant Boyer assaulted him by 

"slam[ming] him to the floor," breaking his nose. Id. He also claims that on 

February 17, 2016, defendant Jim Barton, a Treatment Team Leader, 

ordered that plaintiff be confined in a wrist belt, which allegedly "cut into 

[his] skin." Id. at 8.  

 The incident on February 16, 2016, was investigated by the New 

York State Justice Center for the Protection of People with Special Needs, 

and plaintiff's allegations were found to be "unsubstantiated." Dkt. No. 1 at 

8, 10. There is no record evidence concerning any investigation of the 

incidents allegedly occurring on November 8, 2015 and February 17, 

                                            
2  It appears that plaintiff was involuntarily committed to the CNYPC on or about 
October 28, 2015, for temporary treatment of mental illness, pursuant to New York 
Correction Law § 402. Dkt. No. 18; see also Dkt. No. 22 at 1.  
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2016.  

 In support of their pending motion, defendants have submitted an e-

mail from Jill Grant, who is apparently associated with the OMH in some 

unidentified manner, advising defendants' counsel that the OMH does not 

have any files concerning plaintiff and defendant Boyer in 2015 or any 

"allegations/complaints for Feb. 17, 2016." Dkt. No. 17-2. 

II. PROCEDURAL HISTORY 

 Plaintiff commenced this action on or about January 25, 2017. Dkt. 

No. 1. Shortly thereafter, he filed an application for leave to proceed in the 

action in forma pauperis ("IFP"). Dkt. No. 3. Although plaintiff's first IFP 

motion was denied as incomplete, his renewed request, Dkt. No. 8, was 

granted in a decision and order issued by Senior District Judge Thomas A. 

McAvoy on May 4, 2017. Dkt. No. 9. In that decision, Judge McAvoy also 

reviewed the substance of plaintiff's complaint sua sponte, pursuant to 28 

U.S.C. §§ 1915(e), 1915A. Id. Although a number of causes of action set 

forth in plaintiff's complaint were dismissed as a result of that review, 

Judge McAvoy determined that plaintiff's Eighth Amendment excessive 

force claims asserted against defendants Boyer, Barton, and Vasquez 

should proceed. Id. Following service of the summonses and complaint, 

defendants Boyer, Barton, and Vasquez thereafter filed an answer to 
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plaintiff's complaint. Dkt. No. 11. On January 16, 2018, following the close 

of discovery, defendants filed the pending motion for partial summary 

judgment seeking dismissal of plaintiff's claims against defendants Boyer 

and Barton concerning the use-of-force incidents on November 8, 2015, 

and February 17, 2016. Dkt. No. 17-3 at 2-5. Plaintiff has since responded 

to defendants' motion, Dkt. No. 25, which is now ripe for determination and 

has been referred to me for the issuance of a report and recommendation 

pursuant to 28 U.S.C. § 636(b)(1)(B) and Northern District of New York 

Local Rule 72.3(c). See Fed. R. Civ. P. 72(b). 

III. DISCUSSION 

 A. Legal Standard Governing Motions for Summary Judgment 

Summary judgment motions are governed by Rule 56 of the Federal 

Rules of Civil Procedure. Under that provision, the entry of summary 

judgment is warranted "if the movant shows that there is no genuine 

dispute as to any material fact and the movant is entitled to judgment as a 

matter of law." Fed. R. Civ. P. 56(a); Celotex Corp. v. Catrett, 477 U.S. 

317, 322 (1986); Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 247 

(1986); Sec. Ins. Co. of Hartford v. Old Dominion Freight Line, Inc., 391 

F.3d 77, 82-83 (2d Cir. 2004). A fact is "material" for purposes of this 

inquiry if it "might affect the outcome of the suit under the governing law." 
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Anderson, 477 U.S. at 248; see also Jeffreys v. City of N.Y., 426 F.3d 549, 

553 (2d Cir. 2005). A material fact is genuinely in dispute "if the evidence 

is such that a reasonable jury could return a verdict for the nonmoving 

party." Anderson, 477 U.S. at 248.  

A party moving for summary judgment bears an initial burden of 

demonstrating that there is no genuine dispute of material fact to be 

decided with respect to any essential element of the claim in issue; the 

failure to meet this burden warrants denial of the motion. Anderson, 477 

U.S. at 250 n.4; Sec. Ins. Co., 391 F.3d at 83. In the event this initial 

burden is met, the opposing party must show, through affidavits or 

otherwise, that there is a material dispute of fact for trial. Fed. R. Civ. P. 

56(e); Celotex, 477 U.S. at 324; Anderson, 477 U.S. at 250.  

When deciding a summary judgment motion, a court must resolve any 

ambiguities, and draw all inferences, in a light most favorable to the non-

moving party. Anderson, 477 U.S. at 255; Jeffreys, 426 F.3d at 553; 

Wright v. Coughlin, 132 F.3d 133, 137-38 (2d Cir. 1998). The entry of 

summary judgment is justified only in the event of a finding that no 

reasonable trier of fact could rule in favor of the non-moving party. Bldg. 

Trades Employers' Educ. Ass'n v. McGowan, 311 F.3d 501, 507-08 (2d 

Cir. 2002); see also Anderson, 477 U.S. at 250 (finding summary 
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judgment appropriate only when "there can be but one reasonable 

conclusion as to the verdict"). 

 B. Exhaustion of Available Administrative Remedies 

  1. Legal Standard 

The Prison Litigation Reform Act of 1996 ("PLRA"), Pub. L. No. 104-

134, 110 Stat. 1321 (1996), which imposes several restrictions on the 

ability of prisoners to maintain federal civil rights actions, expressly 

provides that "[n]o action shall be brought with respect to prison conditions 

under section 1983 of this title, or any other Federal law, by a prisoner 

confined in any jail, prison, or other correctional facility until such 

administrative remedies as are available are exhausted." 42 U.S.C. § 

1997e(a); see also Ross v. Blake, 136 S. Ct. 1850, 1856 (2016). Section 

1997e(a)'s exhaustion provision is mandatory and applies to all inmate 

lawsuits regarding the conditions of their confinement. Ross, 136 S. Ct. at 

1856; Woodford v. Ngo, 548 U.S. 81, 84 (2006); Porter v. Nussle, 534 

U.S. 516, 524, 532 (2002); Williams v. Corr. Officer Priatno, 829 F.3d 118, 

122 (2d Cir. 2016). In the event a defendant establishes that the inmate-

plaintiff failed to fully comply with the administrative process prior to 

commencing an action in federal court, the plaintiff's complaint is subject 

to dismissal. See Woodford, 548 U.S. at 93 ("[W]e are persuaded that the 
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PLRA exhaustion requirement requires proper exhaustion."); see also 

Wilson v. McKenna, 661 F. App'x 750, 752 (2d Cir. 2016). "Proper 

exhaustion" requires a plaintiff to procedurally exhaust his claims by 

"compl[ying] with the system's critical procedural rules." Woodford, 548 

U.S. at 95; accord, Macias v. Zenk, 495 F.3d 37, 43 (2d Cir. 2007).3 

 In New York, the DOCCS has instituted a grievance procedure, 

designated as the Inmate Grievance Program ("IGP"), for use by prison 

inmates to lodge complaints regarding the conditions of their confinement. 

Williams, 829 F.3d at 119. The IGP is comprised of three steps that 

inmates must satisfy when they have a grievance regarding prison 

conditions. 7 N.Y.C.R.R. §§ 701.1 701.5; Williams, 829 F.3d at 119. The 

IGP requires that an inmate first file a grievance with "the clerk" within 

twenty-one days of the alleged occurrence giving rise to his complaint. 7 

N.Y.C.R.R. § 701.5(a)(1). "The complaint may only be filed at the facility 

where the inmate is housed even if it pertains to another facility." Id. 

Representatives of the inmate grievance resolution committee ("IGRC")4 

                                            
3 While placing prison officials on notice of a grievance through less formal 
channels may constitute claim exhaustion "'in a substantive sense,'" an inmate plaintiff 
nonetheless must meet the procedural requirement of exhausting his available 
administrative remedies within the appropriate grievance construct in order to satisfy 
the PLRA. Macias, 495 F.3d at 43 (quoting Johnson v. Testman, 380 F.3d 691, 697-98 
(2d Cir. 2004) (emphasis omitted)). 

4  The IGRC is comprised of "two voting inmates, two voting staff members, and a 
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have up to sixteen days after the grievance is filed to informally resolve the 

issue. 7 N.Y.C.R.R. § 701.5(b)(1). If there is no such informal resolution, 

then the full IGRC conducts a hearing within sixteen days after receipt of 

the grievance. 7 N.Y.C.R.R. § 701.5(b)(2).  

 A grievant may then appeal the IGRC's decision to the facility's 

superintendent within seven days after receipt of the IGRC's written 

decision. 7 N.Y.C.R.R. § 701.5(c). The superintendent must issue a 

written decision within a certain number of days after receipt of the 

grievant's appeal.5 7 N.Y.C.R.R. § 701.5(c)(3)(i), (ii).  

 The third and final step of the IGP involves an appeal to the DOCCS 

Central Office Review Committee ("CORC"), which must be taken within 

seven days after an inmate receives the superintendent's written decision. 

7 N.Y.C.R.R. § 701.5(d)(1)(i). The CORC is required to render a written 

decision within thirty days of receipt of the appeal. 7 N.Y.C.R.R. § 

701.5(d)(2)(i), (ii). 

Where an inmate's grievance complains of employee harassment, 

the grievance is forwarded directly to the superintendent, bypassing the 

                                            
non- voting chairperson." 7 N.Y.C.R.R. § 701.4(a). 
 
5  Depending on the type of matter complained of by the inmate, the 
superintendent has either seven or twenty days after receipt of the appeal to issue a 
decision. 7 N.Y.C.R.R. § 701.5(c)(3)(i), (ii). 
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IGRC review. 7 N.Y.C.R.R. § 701.8(b), (c). The superintendent then has 

twenty-five days from the date of its receipt to render a decision. 7 

N.Y.C.R.R. § 701.8(g). An inmate may appeal the superintendent's 

decision to the CORC within seven days of its receipt. 7 N.Y.C.R.R. § 

701.8(h). 

 As can be seen, at each step of the IGP process, a decision must be 

rendered within a specified time period. 7 N.Y.C.R.R. § 701.5. Where the 

IGRC and/or superintendent do not timely respond, an inmate is permitted 

to appeal "to the next step." 7 N.Y.C.R.R. § 701.6(g)(2). Generally, if a 

plaintiff fails to follow each of the required three steps of the above-

described IGP prior to commencing litigation, he has failed to exhaust his 

administrative remedies as required under the PLRA. See Ruggerio v. 

Cnty. of Orange, 467 F.3d 170, 176 (2d Cir. 2006) ("[T]he PLRA requires 

proper exhaustion, which means using all steps that the agency holds out, 

and doing so properly (so that the agency addresses the issues on the 

merits)." (quotation marks omitted)). 

 While the PLRA mandates exhaustion of available administrative 

remedies, it also "contains its own, textual exception to mandatory 

exhaustion." Ross, 136 S. Ct. at 1858. More specifically, section 1997e(a) 

provides that only those administrative remedies that "are available" must 
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first be exhausted. 42 U.S.C. § 1997e(a); see also Ross, 136 S. Ct. at 

1858 ("[T]he exhaustion requirement hinges on the availability of 

administrative remedies." (quotation marks omitted)). In the PLRA context, 

the Supreme Court has determined that "availability" means that "an 

inmate is required to exhaust those, but only those, grievance procedures 

that are capable of use to obtain some relief for the action complained of." 

Ross, 136 S. Ct. at 1859 (quotation marks omitted). 

In Ross, the Supreme Court identified three circumstances in which 

a court could find that internal administrative remedies are not available to 

prisoners under the PLRA.6 Ross, 136 S. Ct. at 1859-60. Under the first, 

"an administrative procedure is unavailable when (despite what 

regulations or guidance materials may promise) it operates as a simple 

dead end – with officers unable or consistently unwilling to provide any 

relief to aggrieved inmates." Id. at 1859. In addition, "an administrative 

scheme might be so opaque that it becomes, practically speaking, 

incapable of use." Id. The Court explained that, "[i]n this situation, some 

mechanism exists to provide relief, but no ordinary prisoner can discern or 

navigate it." Id. The third scenario in which administrative remedies are 

                                            
6  According to the Second Circuit, "the three circumstances discussed in Ross do 
not appear to be exhaustive[.]" Williams, 829 F.3d at 123 n.2. 
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deemed unavailable to prisoners is when "prison administrators thwart 

inmates from taking advantage of a grievance process through 

machination, misrepresentation, or intimidation." Id. at 1860.  

2. Analysis 

Having reviewed the record now before the court, I recommend 

denial of defendants' motion for two reasons. First, defendants have not 

adduced competent evidence for purposes of summary judgment to satisfy 

their burden of demonstrating that no dispute of material fact exists 

concerning whether plaintiff exhausted administrative remedies prior to 

filing this action. In support of their motion, defendants have submitted an 

e-mail written by a woman who is apparently affiliated with the OMH, Jill 

Grant, to defendants' counsel, dated August 25, 2017. Dkt. No. 17-2. 

Grant's e-mail provides as follows: 

Tim, 
We do have a file for an incident that occurred on 
2/16/16. It was a Justice Center investigation so the 
report that I have is redacted. Suspects named 
were Kevin Boyer and Martin Vasquez. 
There is nothing for 2015 pertaining to [the plaintiff] 
and SHTA Boyer. 
There are no allegations/complaints for Feb. 17, 
2016. 
 

Id. Although this e-mail purports to support defendants' conclusion that 

plaintiff did not file a complaint or grievance in accordance with an 
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available administrative procedure with respect to the incidents on 

November 8, 2015 and February 17, 2016, the e-mail amounts to 

inadmissible hearsay and cannot be considered by the court at this 

juncture. See Fed. R. Civ. P. 56(c)(2) (providing that the moving party may 

rely only on such facts as can "be presented in a form that would be 

admissible in evidence"); see also Beyah v. Coughlin, 789 F.2d 986, 989 

(2d Cir. 1986) ("[H]earsay testimony that would not be admissible if 

testified to at the trial may not properly be set forth in [a Rule 56 

statement]."); Soto v. City of N.Y., 132 F. Supp. 3d 424, 433 n.14 

(E.D.N.Y. 2015). The e-mail on which defendants rely was written by a 

person whose title within the OMH is unknown, and the e-mail fails to 

include any explanation concerning the basis of Grant's conclusion that 

she found no complaints regarding the incidents on November 8, 2015, or 

February 17, 2016. Dkt. No. 17-2. Defendants have failed to provide any 

further information concerning the e-mail that suggests it or its contents 

would be admissible in court. In his verified complaint, on the other hand, 

which does constitute competent evidence for purposes of summary 

judgment, plaintiff has stated that he exhausted the available 

administrative remedies as required. Dkt. No. 1 at 5. Accordingly, I find 

that a dispute of material fact exists as to whether plaintiff exhausted the 
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available administrative remedies prior to filing this action. 

Defendants' motion is also subject to denial because it is far from 

clear that any administrative procedure was actually "available" to plaintiff, 

for purposes of the PLRA and Ross, to lodge a complaint against OMH 

employees arising from events at the CNYPC. Defendants first contend 

that the PLRA applies to individuals housed in the CNYPC. Dkt. No. 17-3 

at 3 (citing Brooks v. Hogan, No. 14-CV-0477, 2016 WL 1047384,at *1 n.1 

(N.D.N.Y. Mar. 16, 2016) (Kahn, J.); McQuilkin v. Central N.Y. Psych. Ctr., 

No. 08-CV-0975, 2010 WL 3765847, at *10 (N.D.N.Y. Aug. 27, 2010) 

(Peebles, M.J.); report and recommendation adopted by 2010 WL 

3765715 (N.D.N.Y. Sept. 20, 2010) (McAvoy, J.)).7 Even assuming this is 

true, however, it is entirely unclear what administrative procedure was 

available to plaintiff, if any, at the relevant times. The IGP, which is the 

grievance procedure available to New York State inmates, is set forth in 

DOCCS Directive 4040 and specifically excludes facilities operated by the 

OMH, including the CNYPC. See 7 N.Y.C.R.R. § 701.3(f) ("Any policy, 

regulation, or rule of an outside agency (e.g., . . . the Office of Mental 

Health. . .) or action taken by an entity not under the supervision of the 

                                            
7  Copies of all unreported decisions cited in this document have been appended 
for the convenience of the pro se plaintiff. 
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Commissioner is not within the jurisdiction of the IGP."). In support of their 

motion, defendants neither acknowledge that the IGP does not provide an 

avenue for administrative exhaustion regarding events occurring at an 

OMH facility nor describe the administrative procedure plaintiff should 

have exhausted. Because there is no record evidence that there was an 

administrative procedure available to plaintiff while at the CNYPC, I 

recommend that defendants' motion be denied.  

IV.  SUMMARY AND RECOMMENDATION  

 Defendants have moved for partial summary judgment dismissing 

some of the claims asserted against two of the remaining defendants 

based on plaintiff's alleged failure to exhaust the available administrative 

remedies. They have failed, however, to submit evidence that an 

administrative procedure was actually available to plaintiff at the relevant 

times. Accordingly, it is hereby respectfully 

 RECOMMENDED that defendants' motion for summary judgment 

(Dkt. No. 17) be DENIED. 

NOTICE: Pursuant to 28 U.S.C. § 636(b)(1), the parties may lodge 

written objections to the foregoing report. Such objections must be filed 

with the clerk of the court within FOURTEEN days of service of this  
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report.8 FAILURE TO SO OBJECT TO THIS REPORT WILL PRECLUDE 

APPELLATE REVIEW. 28 U.S.C. § 636(b)(1); Fed. R. Civ. P. 6(a), 6(d), 

72; Roldan v. Racette, 984 F.2d 85 (2d Cir. 1993). 

It is hereby ORDERED that the clerk of the court serve a copy of this 

report and recommendation upon the parties in accordance with this court's 

local rules. 

Dated: May 17, 2018 
  Syracuse, New York 
 
 

                                            
8  If you are proceeding pro se and are served with this report and 
recommendation by mail, three additional days will be added to the fourteen-day 
period, meaning that you have seventeen days from the date the report and 
recommendation was mailed to you to serve and file objections. Fed. R. Civ. P. 6(d). If 
the last day of that prescribed period falls on a Saturday, Sunday, or legal holiday, then 
the deadline is extended until the end of the next day that is not a Saturday, Sunday, or 
legal holiday. Fed. R. Civ. P. 6(a)(1)(C).  
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United States District Court,
N.D. New York.

Charles Brooks, Plaintiff,
v.

Michael Hogan, et al., Defendants.

9:14-cv-0477 (LEK/DJS)
|

Signed March 15, 2016
|

Filed 03/16/2016

DECISION and ORDER

Lawrence E. Kahn, U.S. District Judge

I. INTRODUCTION
*1  Presently before the Court is pro se Plaintiff Charles

Brooks' (“Plaintiff”) Motion for reconsideration of the
Court's Decision and Order dated February 23, 2015.
Dkt. Nos. 17 (“February Order”); 28 (“Motion for
Reconsideration”). The February Order approved and
adopted in its entirety a Report-Recommendation filed
on January 13, 2015, by United States Magistrate Judge
Randolph F. Treece, which recommended that Plaintiff's
untimely claims be dismissed, resulting in the dismissal
of seven Defendants, and that Plaintiff's Motion for a
preliminary injunction be denied. Feb. Order; Dkt. No. 13
(“Report-Recommendation”). For the following reasons,
Plaintiff's Motion for reconsideration is granted in part
and denied in part.

II. LEGAL STANDARD
The standard for granting a motion for reconsideration “is
strict, and reconsideration will generally be denied unless
the moving party can point to controlling decisions or
data that the court overlooked—matters, in other words,
that might reasonably be expected to alter the conclusion
reached by the court.” Shrader v. CSX Transp., Inc., 70
F.3d 255, 257 (2d Cir. 1995) (citations omitted). Thus,
reconsideration “should not be granted where the moving
party seeks solely to relitigate an issue already decided.”
Id. at 257. Accordingly, a court should generally refrain
from revising its earlier decisions “unless there is ‘an
intervening change of controlling law, the availability

of new evidence, or the need to correct a clear error
or prevent a manifest injustice.’ ” Official Comm. of
Unsecured Creditors of Color Tile, Inc. v. Coopers &
Lybrand, LLP, 322 F.3d 147, 167 (2d Cir. 2003) (quoting
Virgin Atl. Airways v. Nat'l Mediation Bd., 956 F.2d 1245,
1255 (2d Cir. 1992)).

III. DISCUSSION
Plaintiff's Motion for reconsideration, construed liberally,
challenges the Court's dismissal of untimely claims
because the statute of limitations should be equitably
tolled either based on exhaustion of administrative
remedies or due to a lack of access to the courts. See Mot.
Recons. at 7-8. Plaintiff does not sufficiently plead facts
specific to him as to whether he had access to legal research
tools. Instead, he relies on cases that are either factually
irrelevant or were unsuccessful. E.g., Brown v. Hogan,
No. 07-CV-842, 2009 WL 3756595 (N.D.N.Y. Nov. 6,
2009) (granting full summary judgment to defendants in
access to the courts suit).

However, Plaintiff's arguments regarding exhaustion
require a closer look. The Second Circuit has held that the
mandatory exhaustion requirement imposed by the Prison
Litigation Reform Act (“PLRA”), 42 U.S.C. § 1997e,
must equitably toll the § 1983 statute of limitations while
the plaintiff is actively exhausting remedies. Gonzalez

v. Hasty, 651 F.3d 318, 323 (2d Cir. 2011). 1  Active
exhaustion simply means that the tolling does not begin
until administrative exhaustion commences. Id. at 322
n.2. As stated in the Report-Recommendation, a dismissal
based on the statute of limitations, an affirmative defense,
on the face of a complaint alone is only “appropriate when
the facts supporting the statute of limitations defense
are set forth in the papers that the plaintiff submits.”
Rep.-Rec. at 7-8. Plaintiff has pleaded significant facts
concerning exhaustion in his Complaint. Dkt. No. 1

(“Complaint”) ¶¶ 25-36. 2  Therefore, if Plaintiff pleads
facts that bring untimeliness into question, the Court must

allow those claims to survive at this early stage. 3

*2  Plaintiff raises six incidents in his Complaint that were
deemed time-barred in the Report-Recommendation:
(1) medical record disclosure by Jennifer Yemma
(“Yemma”), Antonia Bell (“Bell”), and Jerome Allen
(“Allen”) sometime in November 2009, (2) medical record
disclosure by Dr. Roy Aranda (“Aranda”) occurring
sometime before February 15, 2011, (3) retaliation by Bell
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on August 18, 2010, (4) deliberate indifference relating
to a September 8, 2010 incident, (5) medical record
disclosure by Kyle Velte (“Velte”) on March 14, 2011,
and (6) retaliation by Terri Maxymillian (“Maxymillian”)
on March 31, 2011. Id. ¶¶ 37-41. Plaintiff has pleaded
facts that show that the statute may have been tolled for
a sufficient period of time to allow the first claim, first
delivering a letter to Charmaine Bill (“Bill”) sometime in
November 2009 and not receiving a final determination
until May 4, 2011. Id. ¶¶ 25, 32. Plaintiff's final
administrative decision was issued less than three years

from the April 18, 2014 filing date of the Complaint. 4

Since it is unclear whether Plaintiff filed his grievance
with Bill within sixteen days of the incident, id. ¶ 25, the

Court will not dismiss this claim as untimely at this time. 5

Additionally, Plaintiff initiated a grievance procedure the
day of his incident with Velte, and that grievance was not
resolved until May 4, 2011. Id. ¶¶ 31-32. This claim is
clearly timely and thus also survives at this time.

However, the only other exhaustion Plaintiff raises
regarding these six claims is a complaint against Bell
for the August 18, 2010 incident, which was resolved by
November 22, 2010. Id. ¶ 30. This is an insufficient period
of tolling to make Plaintiff's Complaint timely with regard
to this incident, as November 22, 2010 is still more than
three years before the filing date of the Complaint. As
such, this claim is deemed untimely. And due to the lack
of tolling pleaded with respect to the second, fourth, and
sixth incidents above, the Court does not find any basis to
reconsider the dismissal of those claims.

With respect to the two claims that are not necessarily
untimely, the Court finds that it must reconsider the June
Order to correct a clear error and prevent a manifest
injustice. Color Tile, 322 F.3d at 167. However, Plaintiff
is advised that the finding that those claims are not
necessarily untimely does not draw any conclusions about
the merits of those claims. In fact, given the uncertainty
regarding some of the dates attached to the November
2009 claim, this is not a finding that that claim is necessary
timely. Plaintiff is further advised that the two new

surviving claims will be subject to the review procedures
outlined in 28 U.S.C. §§ 1915 and 1915A.

IV. CONCLUSION
Accordingly, it is hereby:

ORDERED, that Plaintiff's Motion (Dkt. No. 28)
for reconsideration of the Court's December Order is
GRANTED in part and DENIED in part; and it is further

ORDERED, that the Court's Order (Dkt. No. 17)
adopting the Report-Recommendation (Dkt. No. 13) in
full is VACATED; and it is further

ORDERED, that the Report-Recommendation (Dkt. No.
13) is ADOPTED with respect to the Motion (Dkt. No.
3) for preliminary injunction and the claims arising out of
the August 18, 2010 retaliation incident, the September 8,
2010 incident, the 2011 disclosure of medical records, and
the March 31, 2011 retaliation incident; and it is further

ORDERED, that the Report-Recommendation (Dkt. No.
13) is REJECTED insofar it recommends dismissing
claims arising out of the November 2009 disclosure of
medical records and the March 14, 2011 disclosure of
medical records; and it is further

ORDERED, that the Clerk of the Court refer this action
to U.S. Magistrate Judge Daniel J. Stewart for an initial
review of the November 2009 and March 14, 2011 claims
pursuant to 28 U.S.C. §§ 1915 and 1915A and for further
proceedings; and it is further

*3  ORDERED, that the Clerk of the Court serve a copy
of this Decision and Order on all parties in accordance
with the Local Rules.

IT IS SO ORDERED.

All Citations

Not Reported in F.Supp.3d, 2016 WL 1047384

Footnotes
1 While Plaintiff is not incarcerated at a prison, the Court has held in the past, in the absence of binding precedent from

higher courts, that confinement at the Central New York Psychiatric Center (“CNYPC”) qualifies a plaintiff as a prisoner
subject to the requirements of the PLRA. McQuilkin v. Cent. N.Y. Psychiatric Ctr., No. 08-CV-975, 2010 WL 3765847,
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at *10 (N.D.N.Y. Aug. 27, 2010), adopted, 2010 WL 3765715 (Sept. 20, 2010). Therefore, Plaintiff will also receive the
benefit of the tolling rule for exhaustion.

2 While these facts are not reiterated in either Plaintiff's Objections to the Report-Recommendation, Dkt. No. 16, or his
Motion for reconsideration, they are referenced repeatedly in these two documents. As such, subsequent citations will
be made directly to the Complaint.

3 Plaintiff notes in his Complaint that “there is ‘NO’[grievance] process available here at CNYPC.” Compl. at 15. However,
given that Plaintiff appears to have made a diligent effort to pursue his complaints, id. ¶¶ 25-36, and given that the tolling
recognized in Gonzalez is framed as equitable in nature, 615 F.3d at 323, Plaintiff's tolling arguments will be considered
as if a formal grievance structure were in place.
It should also be noted that since this is before the Court on a Motion for reconsideration, an absence of facts from Plaintiff
to support equitable tolling will not be sufficient to raise a question of timeliness.

4 The Report-Recommendation, out of an abundance of caution, deemed the date on the Complaint, April 18, 2014, to be
the date that the Complaint was filed pursuant to the prison mailbox rule. Rep.-Rec. at 7 & n.7. The Court will adopt this
as the date of filing for purposes of this analysis.

5 The Report-Recommendation also noted that Plaintiff did not discover certain elements of this claim until early 2011.
Rep.-Rec. at 7. While under this theory, tolling may also serve to make the claim timely, the Court does not need to reach
that question given that Plaintiff has pleaded sufficient administrative exhaustion to make this claim independently timely.

End of Document © 2018 Thomson Reuters. No claim to original U.S. Government Works.
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United States District Court,

N.D. New York.

Rudolph McQUILKIN, Plaintiff,

v.

CENTRAL NEW YORK PSYCHIATRIC CENTER, J.

Taylor, J. Berggren, V. Komareth, K. Sangani, Dr.

Hernandez, D. Sawyer, S. Hanna, and G. Bodrog,

Defendants.

Civil Action No. 9:08-CV-00975 (TJM/DEP).

Aug. 27, 2010.

Rudolph McQuilkin, New York, NY, pro se.

Hon. Andrew M. Cuomo, Attorney General of the State of

New York, Krista A. Rock, Esq., Assistant Attorney

General, of Counsel, Albany, NY, for Defendants

CNYPC, J. Taylor, J. Berggren, V. Komareth, Dr.,

Hernandez, D. Sawyer, S. Hanna, and G. Bodrog.

O'Connor, O'Connor Law Firm, Law Firm-Albany Office,

Peter Joslin, Jr., Esq., of Counsel, Albany, NY, for

Defendant K. Sangani.

REPORT AND RECOMMENDATION

DAVID E. PEEBLES, United States Magistrate Judge.

*1 Plaintiff Rudolph McQuilkin, a former New York

State prison inmate who is proceeding pro se and in forma

pauperis, has commenced this action pursuant to 42

U.S.C. § 1983 against the Central New York Psychiatric

Center (“CNYPC” or “Center”) and several Center

employees as well as the superintendent of one of the

correctional facilities in which he was previously housed,

claiming that his civil rights were violated during the

course of his confinement. In his complaint, as amended,

plaintiff alleges that he was civilly committed to CNYPC

against his will and forcibly medicated with various

psychiatric drugs in retaliation for having served a “notice

of summons” on the superintendent of the Gouverneur

Correctional Facility (“Gouverneur”), without his consent

and in violation of his religious beliefs. Plaintiff further

complains of the seizure and destruction of certain of his

personal property. Plaintiff's complaint seeks injunctive

relief, elimination of any reference of being a mental

health patient from his institutional record, and an award

of both compensatory and punitive damages.

In response to plaintiff's complaint one of the

defendants, Dr. Kishor R. Sangani, a psychiatrist, has

moved for dismissal alleging that plaintiff's complaint fails

to assert an actionable claim against him. Those remaining

defendants who have been served and appeared in the

action have moved for summary judgment on a variety of

grounds, both procedural and substantive including, inter

alia, on the basis of qualified immunity.

Having carefully considered defendants' motions,

which McQuilkin has not opposed, I recommend that they

be granted and that the second amended complaint be

dismissed in its entirety.

I. BACKGROUNDFN1

FN1. In light of the procedural posture of the

case the following recitation is derived from the

record now before the court with all inferences

drawn and ambiguities resolved in favor of the

plaintiff.   Terry v. Ashcroft, 336 F.3d 128, 137

(2d Cir.2003).

At the times relevant to the claims set forth in his

second amended complaint, plaintiff was a prison inmate

entrusted to the care and custody of the New York State

Department of Correctional Services (“DOCS”), and

designated to various DOCS prisons as well as the

CNYPC, a facility located in Marcy, New York and

operated under the authority of the New York State Office

of Mental Health (“OMH”). See generally Second

Amended Complaint. Plaintiff was released from DOCS

custody on October 27, 2009. Waldron Aff. (Dkt. No. 66)

¶ 35 and Exh. A.FN2

FN2. Because defendants' summary judgment

© 2012 Thomson Reuters. No Claim to Orig. US Gov. Works.
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moving papers were filed traditionally, they do

not appear on the docket but collectively have

been assigned docket number 66.

Plaintiff was admitted into the CNYPC from the

nearby Mid-State Correctional Facility (“Mid-State”), on

September 17, 2007, and was diagnosed with

schizophrenia, paranoid type.FN3 Id. at ¶ 6, Exh. B. at P2;

Defendants' Rule 7.1(a)(3) Statement ¶ 2. Paranoid

schizophrenia can cause a variety of symptoms, the most

prevalent of which are delusions, auditory hallucinations

and disorganized thinking. Waldron Aff. (Dkt. No. 66) ¶

7. Individuals who suffer from this type of schizophrenia

frequently suffer from feelings of being persecuted or

plotted against and may have grandiose delusions that are

associated with protecting themselves from the perceived

plot. Waldron Aff. (Dkt. No. 66) ¶ 7. According to his

referral from Mid-State, on or about September 17, 2007,

plaintiff “started to become irritable and paranoid. He

displayed a thought disorder and believed that there was

a plan by the mental health staff to murder him. He was

refusing medication and mental health treatment.”

Waldron Aff. (Dkt. No. 66) Exh. B at P289.

FN3. The 2007 admission to the Center was

plaintiff's second, the first having occurred in

1998. Waldron Aff. (Dkt. No. 66) ¶¶ 8-9. During

the first admission, which lasted twenty-seven

days, plaintiff was diagnosed with schizophrenia

paranoid type. Id. The notes of that admission

reflect that while at Mid-State plaintiff refused to

take psychotropic medications. Id. at ¶¶ 8-9 and

Exh. B at P289.

*2 Upon his arrival at the CNYPC, plaintiff

consistently refused his medications. Id. at P291. Plaintiff

explained the basis for that refusal by stating to CNYPC

personnel “these are heterogeneous medications, work as

isotopes, you know, like small nuclear bombs[,]”, adding

“I am a different organism, therefore under no

circumstances I would take them.” Id.

On or about October 1, 2007, Donald Sawyer, Ph. D.,

the Executive Director of the Center, petitioned the New

York State Supreme Court, Oneida County, for an order

committing plaintiff to the CNYPC for a period not to

exceed six months. Id. at P271-272. Following a hearing

regarding the petition held on October 11, 2007, Supreme

Court Justice Anthony F. Shaheen issued a ruling, over

plaintiff's objection, in which he determined that

McQuilkin was mentally ill and a proper subject for

custody and continued treatment in the CNYPC within the

meaning of New York Mental Hygiene Law (“MHL”) §

9.27, and therefore approved the requested retention

period.FN4 Waldron Aff. (Dkt. No. 66) Exh. B. at P263.

FN4. Pursuant to the MHL, the director of a

hospital may receive and retain therein as a

patient any person alleged to be mentally ill and

in need of involuntary care and treatment upon

the certificates of two examining physicians,

accompanied by an application for the admission

of such a person. N.Y. MENTAL HYG. §

9.27(a). The examination may be conducted

jointly but each examining physician must

execute a separate certificate. Id.

Based on plaintiff's refusal to consent to the

administration of medication while at the Center, and

following an evaluation of his condition by CNYPC staff,

on or about November 1, 2007, Sawyer once again

petitioned the state courts, this time for an order

authorizing OMH employees to forcibly administer

psychiatric medication to McQuilkin. Waldron Aff. (Dkt.

No. 66) ¶ 17 and Exh. B at P276-96. That involuntary

treatment petition was granted on November 21, 2007,

following a hearing and despite McQuilkin's objection,

based upon a finding that plaintiff lacked the capacity to

make a reasoned decision regarding his own treatment and

that the administration of medication to the plaintiff was

in his best interest. Id. at ¶¶ 19-20 and Exh. B at P318-19.

The order granting the petition authorized the

administration of psychiatric drugs “during the concurrent

retention of Rudolph McQuilkin, and any extension

thereof at [CNYPC] as well as for a period not to exceed

twelve (12) months after the patient is discharged from the

[CNYPC] to a psychiatric satellite unit operated by

[OMH] at a New York State Correctional facility ...” Id.

at Exh. B and P319.

Plaintiff was discharged from the CNYPC and

transferred into the Clinton Correctional Facility
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(“Clinton”) on January 4, 2008, commencing the

twelve-month period of court-authorized forced

medication. Waldron Aff. (Dkt. No. 66) ¶ 21. During that

time, plaintiff was injected with fifty milligrams of Haldol,

an antipsychotic medication, once a month. Id. at ¶¶ 21-22

and Exh. B. at P320-23.

From the expiration of the court-ordered psychiatric

treatment period on January 4, 2009 until April of 2009,

plaintiff refused to be medicated, which caused him to

become symptomatic. Waldron Aff. (Dkt. No. 66) ¶ 23

and Exh. B. at P327-30. On April 8, 2009, Dr. Sohail

Gillani, a psychiatrist, requested that McQuilkin be taken

to the Clinton Mental Health Satellite Unit (“Satellite

Unit”) for evaluation as to whether an involuntary

psychiatric hospitalization in the CNYPC, based upon the

recommendation of two physicians, should be sought and

with the intent of seeking another court order permitting

involuntary psychiatric medication. Waldron Aff. (Dkt.

No. 66) ¶ 24 and Exh. B at P331-32. This request was

based on plaintiff's ongoing refusal to take psychiatric

medication and his repeated history of subsequent

psychiatric decompensation, as well as his refusal to attend

therapy sessions during which his mental status could be

clinically monitored. Id.

*3 As a result of Dr. Gillani's request, plaintiff was

escorted from his cell to the Mental Health Satellite unit at

Clinton, where he was assigned to a residential crisis

treatment program cell. Id. at ¶ 26. Once there, McQuilkin

showed poor insight and judgment, continued to display

symptoms of paranoia, and persisted in his denial of any

mental health issues. Id. at ¶ 27. Plaintiff remained in the

satellite unit for less than twenty-four hours, however,

based upon his agreement to take his prescribed

psychiatric medication (Haldol 50 mg). Id. at ¶ 28.

During the period that Haldol was administered,

plaintiff complained of side effects including a rash.FN5

Waldron Aff. (Dkt. No. 66) ¶ 32. The use of Haldol to

address plaintiff's condition was ultimately discontinued,

and Risperal was added to his prescription drug regimen

on or about July 17, 2009. Id. at ¶ 33 and Exh. B at P336.

Since then, plaintiff has not registered any further medical

complaints, and reports that he “like[s] the Risperdal

better.” Id. at ¶ 34.

FN5. According to defendants' submissions, this

is not a side effect ordinarily associated with

Haldol. Waldron Aff. (Dkt. No. 66) ¶ 32.

II. PROCEDURAL HISTORY

Plaintiff commenced this action on September 22,

2008, and has since twice amended his complaint. Dkt.

Nos. 1, 8, and 35. As defendants, plaintiff's second

amended complaint names the CNYPC; J. Taylor, the

Superintendent of the Gouverneur Correctional Facility;

CNYPC psychiatrists J. Berggren, V. Komareth, K.

Sangani, S. Hanna, and Dr. Hernandez; D. Sawyer, the

Director of the CNYPC; and G. Bodrog, whose position

is not disclosed in plaintiff's complaint but who appears to

be a physician involved in the October, 2007 petition to

have him involuntarily committed. Dkt. No. 35; see

Waldron Aff. (Dkt. No. 66) Exh. B at P287-88. Plaintiff's

second amended complaint contains three designated

causes of action requesting various forms of relief,

including 1) an order prohibiting defendants from forcing

McQuilkin to take psychiatric medications against his free

will; 2) total expungement of any reference of being a

mental health patient from plaintiff's institutional record;

and 3) damages for wanton disregard of his Eighth

Amendment rights as well as directing that defendants not

retaliate against him for filing this proceeding. Dkt. No.

35.

In response all of the defendants, with the exception

of Dr. Sangani, have answered generally denying the

allegations of plaintiff's complaint and asserting eighteen

separate affirmative defenses. Dkt. No. 38. For his part,

Dr. Sangani has moved pursuant to Rule 12(b)(6) of the

Federal Rules of Civil Procedure seeking the dismissal of

plaintiff's claims against him for failure to state a claim

upon which relief may be granted. Dkt. No. 56.

On January 28, 2010, following the completion of

discovery, the defendants other than Dr. Sangani moved

for summary judgment dismissing plaintiff's complaint

upon a variety of grounds. Dkt. No. 66. In their motion,

those defendants argue that 1) all claims against the

CNYPC and against the other defendants in their official

capacities should be dismissed as barred by the Eleventh

Amendment; 2) plaintiff's first cause of action, seeking

© 2012 Thomson Reuters. No Claim to Orig. US Gov. Works.
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injunctive relief, should be dismissed as moot in light of

his release from DOCS custody; 3) plaintiff's claims are

procedurally barred based upon his failure to exhaust

administrative remedies with respect the majority of his

claims; 4) plaintiff's claims surrounding his interfacility

transfer lack merit since inmates do not have a

constitutional right to be incarcerated at a correctional

facility of their choice; 5) plaintiff's due process claim

concerning the alleged seizure and destruction of his

personal property is not constitutionally cognizable; 6)

plaintiff is not entitled to expungement of his psychiatric

records; 7) plaintiff's allegations of wrongdoing are unduly

conclusory and therefore subject to dismissal; 8) plaintiff's

challenges to his OMH confinement are barred by Heck v.

Humphrey and the Rooker-Feldman doctrine FN6; 9)

defendants are entitled to qualified immunity; and 10)

plaintiff's claims surrounding disagreement with his

medical care are not actionable under the Eighth

Amendment.

FN6. Heck v. Humphrey, 512 U.S. 477, 114

S.Ct. 2364, 129 L.Ed.2d 383 (1994); District of

Columbia v. Feldman, 460 U.S. 462, 103 S.Ct.

1303, 75 L.Ed.2d 206 (1983); Rooker v. Fidelity

Trust Co., 263 U.S. 413, 44 S.Ct. 149, 68 L.Ed.

362 (1923).

*4 Despite expiration of the time for responding,

plaintiff has failed to offer any submissions in opposition

to either of the pending motions, which are now ripe for

determination and have been referred to me for the

issuance of a report and recommendation, pursuant to 28

U.S.C. § 636(b)(1)(B) and Northern District of New York

Local Rule 72.3(c). See also Fed.R.Civ.P. 72(b).

III. DISCUSSION

A. Standards of Review

1. Motion to Dismiss

A motion to dismiss a complaint, brought pursuant to

Rule 12(b) (6) of the Federal Rules of Civil Procedure,

calls upon a court to gauge the facial sufficiency of that

pleading, utilizing as a backdrop a pleading standard

which, though unexacting in its requirements, “demands

more than an unadorned, the-defendant-unlawfully-harmed

me accusation” in order to withstand scrutiny.   Ashcroft

v. Iqbal, --- U.S. ----, ----, 129 S.Ct. 1937, 1949, 173

L.Ed.2d 868 (2009) (citing Bell Atlantic Corp. v.

Twombly, 550 U.S. 554, 555, 127 S.Ct. 1955, 167 L.Ed.2d

929, ----, (2007)). Rule 8(a)(2) of the Federal Rules of

Civil Procedure requires that a complaint contain “a short

and plain statement of the claim showing that the pleader

is entitled to relief.” Fed.R.Civ.P. 8(a)(2). Id. While

modest in its requirement, that rule commands that a

complaint contain more than mere legal conclusions;

“[w]hile legal conclusions can provide the framework of

a complaint, they must be supported by factual

allegations.” Ashcroft, 129 S.Ct. at 1950.

To withstand a motion to dismiss, a complaint must

plead sufficient facts which, when accepted as true, state

a claim which is plausible on its face.   Ruotolo v. City of

New York, 514 F.3d 184, 188 (2d Cir.2008) (citing

Twombly, 550 U.S. at 570, 127 S.Ct. at 1974). As the

Second Circuit has observed, “[w]hile Twombly does not

require heightened fact pleading of specifics, it does

require enough facts to ‘nudge [plaintiffs'] claims across

the line from conceivable to plausible.’ “ In re Elevator

Antitrust Litig., 502 F.3d 47, 50 (2d Cir.2007) (quoting

Twombly, 550 U.S. at 570, 127 S.Ct. at 1974).

In deciding a Rule 12(b)(6) dismissal motion, the

court must accept the material facts alleged in the

complaint as true and draw all inferences in favor of the

non-moving party. Cooper v. Pate, 378 U.S. 546, 546, 84

S.Ct. 1723, 1734 (1964); Miller v. Wolpoff & Abramson,

LLP, 321 F.3d 292, 300 (2d Cir.2003), cert. denied, 540

U.S. 823, 124 S.Ct. 153, 157 L.Ed.2d 44 (2003); Burke v.

Gregory, 356 F.Supp.2d 179, 182 (N.D.N.Y.2005) (Kahn,

J.). The burden undertaken by a party requesting dismissal

of a complaint under Rule 12(b)(6) is substantial; the

question presented by such a motion is not whether the

plaintiff is likely ultimately to prevail, “ ‘but whether the

claimant is entitled to offer evidence to support the

claims.’ “ Log On America, Inc. v. Promethean Asset

Mgmt. L.L.C., 223 F.Supp.2d 435, 441 (S.D.N.Y.2001)

(quoting Gant v. Wallingford Bd. of Educ., 69 F.3d 669,

673 (2d Cir.1995)) (citations and quotations omitted).

2. Summary Judgment Motions
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*5 Summary judgment motions are governed by Rule

56 of the Federal Rules of Civil Procedure . Under that

provision, summary judgment is warranted when “the

pleadings, the discovery and disclosure materials on file,

and any affidavits show that there is no genuine issue as to

any material fact and that the movant is entitled to

judgment as a matter of law.” Fed.R.Civ.P. 56(c); see

Celotex Corp. v. Catrett,  477 U.S. 317, 322, 106 S.Ct.

2548, 2552, 91 L.Ed.2d 265 (1986); Anderson v. Liberty

Lobby, Inc., 477 U.S. 242, 247, 106 S.Ct. 2505, 2509-10,

91 L.Ed.2d 202 (1986); Security Ins. Co. of Hartford v.

Old Dominion Freight Line, Inc., 391 F.3d 77, 82-83 (2d

Cir.2004). A fact is “material”, for purposes of this

inquiry, if it “might affect the outcome of the suit under

the governing law.” Anderson, 477 U.S. at 248, 106 S.Ct.

at 2510; see also Jeffreys v. City of New York, 426 F.3d

549, 553 (2d Cir.2005) (citing Anderson). A material fact

is genuinely in dispute “if the evidence is such that a

reasonable jury could return a verdict for the nonmoving

party.” Anderson, 477 U.S. at 248, 106 S.Ct. at 2510.

A party moving for summary judgment bears an initial

burden of demonstrating that there is no genuine dispute

of material fact to be decided with respect to any essential

element of the claim in issue; the failure to meet this

burden warrants denial of the motion. Anderson, 477 U.S.

at 250 n. 4, 106 S.Ct. at 2511 n. 4; Security Ins., 391 F.3d

at 83. In the event this initial burden is met, the opposing

party must show, through affidavits or otherwise, that

there is a material issue of fact for trial. Fed.R.Civ.P.

56(e); Celotex, 477 U.S. at 324, 106 S.Ct. at 2553;

Anderson, 477 U.S. at 250, 106 S.Ct. at 2511. Though pro

se plaintiffs are entitled to special latitude when defending

against summary judgment motions, they must establish

more than mere “metaphysical doubt as to the material

facts.” Matsushita Elec. Indus. Co. v. Zenith Radio Corp.,

475 U.S. 574, 586, 106 S.Ct. 1348, 1356, 89 L.Ed.2d 538

(1986); but see Vital v. Interfaith Med. Ctr., 168 F.3d 615,

620-21 (2d Cir.1999) (noting obligation of court to

consider whether pro se plaintiff understood nature of

summary judgment process).

When deciding a summary judgment motion, a court

must resolve any ambiguities, and draw all inferences from

the facts, in a light most favorable to the nonmoving party.

Jeffreys, 426 F.3d at 553; Wright v. Coughlin, 132 F.3d

133, 137-38 (2d Cir.1998). The entry of summary

judgment is warranted only in the event of a finding that

no reasonable trier of fact could rule in favor of the

non-moving party. See Building Trades Employers' Educ.

Assn. v. McGowan, 311 F.3d 501, 507-08 (2d Cir.2002)

(citation omitted); see also Anderson, 477 U.S. at 250,

106 S.Ct. at 2511 (summary judgment is appropriate only

when “there can be but one reasonable conclusion as to the

verdict”).

B. Plaintiff's Failure to Oppose Defendants' Summary

Judgment Motion

*6 Before turning to the merits of plaintiff's claims, a

threshold issue to be addressed is the legal significance, if

any, of his failure to oppose defendants' motions, and

specifically whether that failure automatically entitles

defendants to the relief sought.

This court's rules provide that

[w]here a properly filed motion is unopposed and the

Court determines that the moving party has met its

burden to demonstrate entitlement to the relief requested

therein, the non-moving party's failure to file or serve

any papers as this Rule requires shall be deemed as

consent to the granting or denial of the motion, as the

case may be, unless good cause is shown.

N.D.N.Y.L.R. 7.1(b)(3). Undeniably, pro se plaintiffs

are entitled to some measure of forbearance when

defending against dismissal or summary judgment

motions. See Jemzura v. Public Serv. Comm'n, 961

F.Supp. 406, 415 (N.D.N.Y.1997) (McAvoy, C.J.). The

deference owed to pro se litigants, however, does not

extend to relieving them of the consequences of Local

Rule 7.1(b) (3). Robinson v. Delgado, No. 96-CV-169,

1998 WL 278264, at *2 (N.D.N.Y. May 22, 1998)

(Pooler, J. & Hurd, M.J.) FN7; Cotto v. Senkowski, No.

95-CV-1733, 1997 WL 665551, at *1 (N.D.N.Y. Oct. 23,

1997) (Pooler, J. & Hurd, M.J.); Wilmer v. Torian, 980

F.Supp. 106, 106-07 (N.D.N.Y.1997) (Pooler, J. & Hurd,

M.J.). Accordingly, absent a showing of good cause

defendants' unopposed motions should be granted, if

determined to be facially meritorious. See Allen v.

Comprehensive Analytical Group, Inc.,  140 F.Supp.2d

229, 231-32 (N.D.N.Y.2000) (Scullin, C.J.); Leach v.
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Dufrain, 103 F.Supp.2d 542, 545-46 (N.D.N.Y.2000)

(Kahn, J.).

FN7. Copies of all unreported decisions cited in

this document have been appended for the

convenience of the pro se plaintiff. [Editor's

Note: Attachments of Westlaw case copies

deleted for online display.]

It should also be noted that the plaintiff's failure to

properly oppose the pending summary judgment motion is

not without further consequences. By failing to submit

papers in opposition to their motion, plaintiff has left the

facts set forth in defendants' Local Rule 7.1(a)(3)

Statement unchallenged, thus permitting the court to deem

facts set forth in the defendants' statement of material facts

not in dispute to have been admitted based upon his failure

to properly respond to that statement. See Elgamil v.

Syracuse Univ., No. 99-CV-611, 2000 WL 1264122, at *1

(N.D.N.Y. Aug. 22, 2000) (McCurn, S.J.) (listing cases);

see also Monahan v. New York City Dept. of Corrs., 214

F.3d 275, 292 (2d Cir.2000) (discussing district courts'

discretion to adopt local rules like 7.1(a)(3)).

Based upon plaintiff's failure to oppose defendants'

summary judgment motion, I recommend that the court

review the motion for facial sufficiency, accepting

defendants' assertions of facts as set forth in their Local

Rule 7.1(a)(3) Statement as uncontroverted, and that the

motion be granted if determined to be facially

meritorious.FN8

FN8. I note that defendants' notice of motion

contains the required the notice to plaintiff of the

consequences of his failure to respond to the

summary judgment motion. Dkt. No. 66; see

N.D.N.Y.L.R. 56.2.

C. Eleventh Amendment Immunity

At the outset, defendants' summary judgment motion

seeks dismissal of plaintiff's claims against the CNYPC as

well as the individual defendants, to the extent that they

are sued in their official capacities, asserting their

entitlement to Eleventh Amendment immunity.

*7 As defendants correctly argue, “it is beyond

dispute that the State of New York and its agencies have

never consented to be sued in federal court.”   Dube v.

State Univ. of N.Y., 900 F.2d 587, 594-95 (2d Cir.1990),

cert. denied, 501 U.S. 1211, 111 S.Ct. 2814, 115 L.Ed.2d

986 (1991).FN9 “The law is clear that the state, and state

agencies ..., are immune from prisoner § 1983 suits

because of their Eleventh Amendment sovereign

immunity.”   Jackson v. Johnson, 985 F.Supp. 422, 426

(S.D.N.Y.1997).

FN9. “On the other hand, a state official acting in

his [or her] official capacity may be sued in a

federal forum to enjoin conduct that violates the

federal Constitution, notwithstanding the

Eleventh Amendment bar. Id. at 595 (citing

Papasan v. Allain, 478 U.S. 265, 276-77, 105

S.Ct. 2932, 2939-40 (1986)). Insofar as plaintiff

seeks injunctive relief, his claims against the

CNYPC and the individual defendants in their

official capacities are not barred by the Eleventh

Amendment. As will be seen, however, plaintiff's

request for injunctive relief is nonetheless moot

in light of his release from prison. See pp. 21-23,

post.

The Eleventh Amendment protects a state against

suits brought in federal court by citizens of that state,

regardless of the nature of the relief sought.   Alabama v.

Pugh, 438 U.S. 781, 782, 98 S.Ct. 3057, 3057-58, 57

L.Ed.2d 1114 (1978). This absolute immunity which states

enjoy under the Eleventh Amendment extends to both

state agencies and state officials sued in their official

capacities, when the essence of the claim involved is one

against a state as the real party in interest.FN10 Richards v.

State of New York Appellate Division, Second Dep't,  597

F.Supp. 689, 691 (E.D.N.Y.1984), (citing Pugh and Cory

v. White, 457 U.S. 85, 89-91 102 S.Ct. 2325, 2328-2329

(1982)). To the extent that a state official is sued for

damages in his or her official capacity the official is

entitled to invoke the Eleventh Amendment immunity

belonging to the state.FN11 Kentucky v. Graham, 473 U.S.

159, 166-67, 105 S.Ct. 3099, 3105, 87 L.Ed.2d 114

(1985); Hafer, 502 U.S. at 25, 112 S.Ct. at 361.

FN10. In a broader sense, this portion of

defendants' motion implicates the sovereign

© 2012 Thomson Reuters. No Claim to Orig. US Gov. Works.
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immunity enjoyed by the State. As the Supreme

Court has reaffirmed relatively recently, the

sovereign immunity enjoyed by the states is

deeply rooted, having been recognized in this

country even prior to ratification of the

Constitution, and is neither dependent upon nor

defined by the Eleventh Amendment. Northern

Ins. Co. of New York v. Chatham County, 547

U.S. 189, 193, 126 S.Ct. 1689, 1693, 164

L.Ed.2d 367 (2006).

FN11. By contrast, the Eleventh Amendment

does not establish a barrier against suits seeking

to impose individual or personal liability on state

officials under section 1983. See Hafer v. Melo,

502 U.S. 21, 25, 112 S.Ct. 358, 361, 116

L.Ed.2d 301 (1991).

Because plaintiff's section 1983 claims against the

CNYPC are in reality claims against the State of New

York, they typify those against which the Eleventh

Amendment protects, and are therefore subject to

dismissal.   Daisernia v. State of New York,  582 F.Supp.

792, 798-99 (N.D.N.Y.1984) (McCurn, J.). Additionally,

to the extent that plaintiff asserts claims for damages

against the defendants in their official capacities, those

claims are properly regarded as claims against the state,

and are likewise barred by the Eleventh Amendment.

Kentucky v. Graham, 473 U.S. 159, 169, 105 S.Ct. 3099,

3107, 87 L.Ed.2d 114 (1985); Ying Jing Gan v. City of

N.Y., 996 F.2d 522, 529 (2d Cir.1993). Accordingly, I

recommend the entry of summary judgment dismissing

plaintiff's claims for damages against the CNYPC and the

individual defendants in their official capacities.

D. Mootness

In their motion, defendants next seek summary

judgment with respect to plaintiff's first cause of action, in

which he seeks “[a]n order prohibiting defendants from

forcing plaintiff to take psychiatric medications against his

free will.” Second Amended Complaint (Dkt. No. 35) p.

9. In support of their request, defendant argues that

because the plaintiff is no longer in state custody, that

claim is moot.

“The mootness doctrine is derived from Article III of

the Constitution, which provides that federal courts may

decide only live cases or controversies. ‘This

case-or-controversy requirement subsists through all

stages of federal judicial proceedings, trial and appellate.’

“ Van Wie v. Pataki, 267 F.3d 109, 113 (2d Cir.2001)

(citations omitted). A federal court has no authority to

decide an issue when the relief sought can no longer be

given, or is no longer needed. Martin-Trigona v. Shiff, 702

F.2d 380, 386 (2d Cir.1983). The courts have recognized

a narrow exception to this rule for repetitive conduct,

although only in exceptional circumstances. City of Los

Angeles v. Lyons, 461 U.S. 95, 109, 103 S.Ct. 1660, 1669,

75 L.Ed.2d 675 (1983). The capable of repetition doctrine

applies when the conduct at issue is of insufficient

duration to permit it to be fully litigated and is reasonably

likely to reoccur. Spencer v. Kemna, 523 U.S. 1, 17, 118

S.Ct. 978, 988, 140 L.Ed.2d 43 (1998) (citing and quoting

Lyons ). This limited exception does not appear to be

potentially applicable in this instance.

*8 The record now before the court reflects that

plaintiff is no longer in state custody. See Dkt. No. 57;

Waldron Aff. (Dkt. No. 66) Exh. A. To the extent

McQuilkin seeks injunctive relief preventing the

defendants from forcing him to be medicated against his

will, they are no longer involved with him, and the claim

is now moot. I therefore recommend dismissal of

plaintiff's first cause of action on this basis.

E. Exhaustion

In their motion defendants seek dismissal of certain of

plaintiff's claims on the basis of his failure to exhaust

available administrative remedies before commencing suit.

The Prison Litigation Reform Act of 1996 (“PLRA”),

Pub.L. No. 104-134, 110 Stat. 1321 (1996), which

imposes several restrictions on the ability of prisoners to

maintain federal civil rights actions, expressly requires

that “[n]o action shall be brought with respect to prison

conditions under section 1983 of this title, or any other

Federal law, by a prisoner confined in any jail, prison, or

other correctional facility until such administrative

remedies as are available are exhausted.” 42 U.S.C. §

1997e(a); see Woodford v. Ngo, 548 U.S. 81, 84, 126

S.Ct. 2378, 2382, 165 L.Ed.2d 368 (2006); Hargrove v.

Riley, No. CV-04-4587, 2007 WL 389003, at *5-6
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(E.D.N.Y. Jan.31, 2007). “[T]he PLRA's exhaustion

requirement applies to all inmate suits about prison life,

whether they involve general circumstances or particular

episodes, and whether they allege excessive force or some

other wrong.”   Porter v. Nussle, 534 U.S. 516, 532, 122

S.Ct. 983, 992, 152 L.Ed.2d 12 (2002) (citation omitted).

The failure of a prisoner to satisfy the PLRA's

exhaustion requirement, though not jurisdictional, gives

rise to a defense which may affirmatively be raised by a

defendant in response to an inmate suit. Jones v. Block,

549 U.S. 199, 212, 127 S.Ct. 910, 919, 166 L.Ed.2d 798

(2007). In the event a defendant named in such an action

establishes that the inmate plaintiff failed properly to

exhaust available remedies prior to commencing the

action, his or her complaint is subject to dismissal. See

Pettus v. McCoy, No. 04-CV-0471, 2006 WL 2639369, at

*1 (N.D.N.Y. Sept. 13, 2006) (McAvoy, J.); see also

Woodford, 548 U.S. at 94-95, 126 S.Ct. at 2387-88

(holding that the PLRA requires “proper exhaustion” of

available remedies). “Proper exhaustion” requires a

plaintiff to procedurally exhaust his or her claims by

“compl[ying] with the system's critical procedural rules.”

Woodford, 548 U.S. at 95, 126 S.Ct. at 2388; see also

Macias v. Zenk, 495 F.3d 37, 43 (2d Cir.2007) (citing

Woodford ). FN12

FN12. While placing prison officials on notice of

a grievance through less formal channels may

constitute claim exhaustion “in a substantive

sense”, an inmate plaintiff nonetheless must meet

the procedural requirement of exhausting his or

her available administrative remedies within the

appropriate grievance construct in order to

satisfy the PLRA.   Macias, 495 F.3d at 43

(quoting Johnson v. Testman, 380 F.3d 691,

697-98 (2d Cir.2004) (emphasis omitted).

New York prison inmates are subject to an Inmate

Grievance Program (“IGP”) established by the DOCS and

recognized as an “available” remedy for purposes of the

PLRA. See Mingues v. Nelson, No. 96 CV 5396, 2004

WL 324898, at *4 (S.D.N.Y. Feb.20, 2004) (citing Mojias

v. Johnson, 351 F.3d 606 (2d Cir.2003) and Snider v.

Melindez, 199 F.3d 108, 112-13 (2d Cir.1999)). The IGP

consists of a three-step review process. First, a written

grievance is submitted to the IGRC within twenty-one

days of the incident. 7 N.Y.C.R.R. § 701.5(a). The IGRC,

which is comprised of inmates and facility employees,

then issues a determination regarding the grievance. Id. §§

701.4(b), 701.5(b). If an appeal is filed, the superintendent

of the facility next reviews the IGRC's determination and

issues a decision. Id. § 701.5(c). The third level of the

process affords the inmate the right to appeal the

superintendent's ruling to the CORC which makes the final

administrative decision. Id. § 701.5(d). Ordinarily, absent

the finding of a basis to excuse non-compliance with this

prescribed process, only upon exhaustion of these three

levels of review may a prisoner seek relief pursuant to

section 1983 in a federal court. Reyes v. Punzal, 206

F.Supp.2d 431, 432 (W.D.N.Y.2002) (citing, inter alia,

Sulton v. Greiner, No. 00 Civ. 0727, 2000 WL 1809284,

at *3 (S.D.N.Y. Dec.11, 2000)).

*9 In support of their exhaustion argument,

defendants submit a declaration given by Karen Bellamy,

the Director of the IGP, reflecting that from a review of

records maintained by the CORC it appears that only one

grievance filed by the plaintiff, grievance number CL

57139-08, relating to missing personal property, was

processed through to completion under the IGP. See

Bellamy Aff. (Dkt. No. 66) ¶ 10. This, they assert,

requires dismissal of all of plaintiff's remaining claim as

unexhausted.

While McQuilkin does not appear to have filed

grievances related to the other matters at issue in this case,

including principally his treatment while at the CNYPC,

and to have processed those grievances through to

completion under the IGP, he did take certain measures to

complain of the treatment received while there. At the

suggestion of personnel employed at the Mental Hygiene

Legal Services, with whom plaintiff communicated in

writing concerning his plight on multiple occasions

including in February of 2008, plaintiff McQuilkin sent

letters on March 28, 2008, and again on June 27, 2008, to

Dr. Jonathan Kaplan, the Clinical Director of the Mental

Hygiene Psychiatric Center at Marcy, New York, to whom

he had been referred.FN13 See Second Amendment

Complaint (Dkt. No. 35) pp. 12-23, 26. In those letters,

plaintiff requested that Dr. Kaplan review his treatment

plan in light of adverse effects from which he claimed to

© 2012 Thomson Reuters. No Claim to Orig. US Gov. Works.
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suffer as a result of the medication being administered. Id.

at pp. 12-13, 26. In addition, McQuilkin forwarded a letter

dated February 21, 2008, to “the psychiatrist” at Clinton,

again complaining of being compelled to take the drugs

and of their side effects, and also that he was not being

properly monitored “due to insincere motives on the

original action for the court order.” See Attachments to

Second Amended Complaint (Dkt. No. 35) p. 31.

FN13. The attachments to plaintiff's Second

Amended Complaint (Dkt. No. 35) are not

separately marked as exhibits, nor are the pages

numbered. The page numbers referred to herein

as are reflected in the court's docket.

While confined at Clinton, plaintiff also filed an

inmate grievance, dated April 1, 2008 and assigned

grievance number CL-56924-08, complaining that he was

being ordered to take psychiatric medication against his

will, that he was experiencing adverse side effects from

the medication, and requesting that the medication be

discontinued. Attachments to Second Amended Complaint

(Dkt. No. 15) p. 10. In response to plaintiff's grievance,

the IGRC advised McQuilkin that pursuant to DOCS

Directive No. 4040,FN14 the OMH, together with its

employees, policies and procedures, are not within the

jurisdiction of the DOCS inmate grievance program, and

he was therefore directed to address the issue of

psychiatric medication with Joanne Waldron, Satellite

Unit Chief. Id. at p. 11. Thus, in accordance with the

DOCS Directive No. 4040, the matter was deemed closed,

and there is no record of plaintiff having appealed this

determination. Id.

FN14. DOCS Directive No. 4040 provides, in

relevant part, that “[t]he IGRC may dismiss and

close a grievance after a hearing if it determines,

by majority vote (3 of 4), that ... the grievant is

seeking action with respect to any policy,

regulation, rule or action of any agency not under

the supervision of the Commissioner of

Correctional Services (see section 701.3[f] of

this Part).” 7 N .Y.C.R.R. § 701.5(b)(4)(i)(d).

On June 27, 2008, plaintiff wrote letters to Drs.

Gillani and Berggren complaining of the administration of

psychiatric drugs, claiming that he was being

discriminated against and harassed by certain corrections

officers and nurses who administered his oral medication,

and requesting a meeting to discuss the possibility of

receiving all of his medication once a month by injection.

See Second Amended Complaint (Dkt. No. 15) at pp.

24-25. Plaintiff wrote a second letter to Dr. Gillani on July

16, 2008, voicing the same complaint and again requesting

that he be given all his court-ordered drugs at the same

time each month. Id. at pp. 27-28.

*10 Although the plaintiff was at all relevant times an

inmate in the primary care and custody of the DOCS, the

conduct giving rise to his claims occurred at the CNYPC,

a facility operated by the OMH. Based upon that

circumstance, it is arguable that plaintiff's claims are not

subject to the PLRA because they do not involve “prison

life.” While the court's research has not identified a case

in this circuit squarely addressing the issue, it appears that

even though confined to the CNYPC at the time in

question, plaintiff would still qualify as a prisoner subject

to the requirements of the PLRA. See, e.g., Page v.

Torrey, 201 F.3d 1136, 1140 (9th Cir.2000)  (“[W]e hold

that only individuals who, at the time they seek to file their

civil actions, are detained as a result of being accused of,

convicted of, or sentenced for criminal offense are

‘prisoners' within the definition of 42 U.S.C. § 1997e....”);

Kalinowski v. Bond, 358 F.3d 978, 979 (7th Cir.) (“As

used in this section, the term ‘prisoner’ means any person

incarcerated or detained at any facility who is accused of,

convicted of, sentenced for, or adjudicated delinquent for,

violations of criminal law or the terms and conditions of

parole, [or] probation ....”) (quoting 28 U.S.C. § 1915(h)),

cert. denied, 542 U.S. 907, 124 S.Ct. 2843, 159 L.Ed.2d

273 (2004). It would therefore appear that plaintiff's

complaint includes a combination of claims relating to lost

property, which were properly exhausted, and claims for

which he failed to exhaust his administrative remedies,

including those relating to his confinement to CNYPC and

the forced administration of psychiatric drugs, as well as

that relating to retaliation.FN15

FN15. Because defendants have not raised

failure to exhaust administrative remedies with

regard to plaintiff's claims that he was denied

access to the courts and the right to practice his

© 2012 Thomson Reuters. No Claim to Orig. US Gov. Works.
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religion, I have not addressed exhaustion of these

claims.

In a series of decisions rendered since enactment of

the PLRA, the Second Circuit has crafted a three-part test

for determining whether dismissal of an inmate's

complaint is warranted for failure to satisfy the PLRA's

exhaustion requirement. Macias, 495 F.3d 37 at 41; see

Hemphill v. New York, 380 F.3d 680, 686 (2d Cir.2004).

The test for determining whether a claim has not been

properly exhausted should nonetheless be considered

under the Second Circuit's prescribed exhaustion rubric

focuses upon whether special circumstances have been

plausibly alleged which, if demonstrated, would justify

excusing a plaintiff's failure to exhaust administrative

remedies. Hemphill, 380 F.3d at 689; see also Giano v.

Goord, 380 F.3d at 676-77; Hargrove, 2007 WL 389003,

at *10. The circumstances potentially qualifying as

“special” under this prong of the test can include where a

plaintiff's reasonable interpretation of applicable

regulations regarding the grievance process differs from

that of prison officials and leads him or her to conclude

that the dispute is not grievable. Giano, 380 F.3d at

676-77; see also Hargrove, 2007 WL 389003, at *10

(quoting and citing Giano ).

Undeniably, plaintiff appears not to have pursued to

completion a grievance regarding his treatment at the

CNYPC. It should be noted, however, that “DOCS

Directive 4040 states, inter alia, that ‘[t]he individual

decisions or dispositions of any current or subsequent

program or procedure having a written appeal mechanism

which extends review to outside the facility shall be

considered non-grievable.’ “ Giano, 380 F.3d at 678.

Indeed, as was previously noted, the IGRC response to

plaintiff's grievance number CL 56924-08 requesting

discontinuation of his medication specifically stated,

“OMH, it's [sic] employees and policies and procedures

are not with in [sic] the jurisdiction of the DOCS Inmate

grievance program.” See Attachments to Second Amended

Compl. (Dkt. No. 35) p. 11. Given this response, it seems

somewhat disingenuous for defendants to now contend

that plaintiff failed to fully exhaust his administrative

remedies as to the claims relating to his psychiatric

treatment. It is true that, strictly construed, plaintiff's

grievance number CL 56924-08 does not specifically

complain of his CNYPC confinement; nonetheless, after

having received the foregoing response from the IGRC,

and being specifically advised that the his grievance

complaining of being forced to take the drugs was being

“closed and dismissed”, it certainly would have been

reasonable for plaintiff to conclude that he could not

grieve either claim, and likewise that an appeal of the

denial of the medication grievance would be rejected.

*11 It is also worth noting that the IGRC directed the

plaintiff to the OMH, and that both before and after he

was notified that his grievance was closed and dismissed,

he sent numerous letters to the Clinical Director of

CNYPC, both the Director and Deputy Director of Mental

Hygiene Legal Services, and Drs. Gillani and Berggren

complaining of his psychiatric treatment. In each instance,

Mental Hygiene Legal Services referred plaintiff to the

physicians and ultimately advised that they could provide

no further assistance; McQuilkin's letters to the doctors

received no responses at all.

In view of the foregoing, it appears that, at a

minimum, issues of fact exist as to whether sufficient

special circumstances are present to excuse plaintiff's

failure to exhaust claims relating to his psychiatric

treatment. For the going reasons, I conclude that the

defendants' motion for summary judgment dismissing the

plaintiff's unexhausted claims regarding his confinement

in the CNYPC and involuntarily administration of

psychiatric drugs against the plaintiff's wishes will be

denied.

F. Confinement At Clinton

Although not identified as a discrete cause of action,

plaintiff's complaint alleges that he was “transported to the

Clinton Correctional Facility against his free will and

adamant refusal.” Second Amended Compl. (Dkt. No. 35)

¶ 3. To the extent that plaintiff attempts to premise his

section 1983 claim in part upon this prison transfer,

defendants seek dismissal of that claim as failing to allege

a constitutional violation.

It is well-established that convicted prisoners have no

right to choose the prison they are housed in. Montanye v.

Haymes, 427 U.S. 236, 243, 96 S.Ct. 2543, 2547, 49

L.Ed.2d 466 (1976). Prison authorities are entrusted with

© 2012 Thomson Reuters. No Claim to Orig. US Gov. Works.
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unfettered discretion to transfer prisoners from one

institution to another.   Pugliese v. Nelson, 617 F.2d 916,

922-23 (2d Cir.1980).

In view of the foregoing, summary judgment in favor

of the defendants on plaintiff's apparent claim of violation

of his constitutional rights based upon his alleged

involuntarily transfer to Clinton is appropriate.

G. Due Process Claim Based on Destruction of Personal

Property

Although not alleged as a distinct cause of action, in

his second amended complaint plaintiff appears to claim

that all of his legal work and documentation-five draft

bags altogether-were seized and allegedly destroyed by

employees at the Gouverneur Correctional Facility

(“Gouverneur”). Second Amended Compl. (Dkt. No. 35)

¶ 2. Defendants contend that this claim also should be

dismissed as failing to state a constitutionally cognizable

cause of action.

Addressing inmate claims relating to stolen or lost

property, the Supreme Court has held that even intentional

destruction of prisoner's property may not be the basis for

constitutional claims if sufficient post deprivation

remedies are available to address the claim. Hudson v.

Palmer, 468 U.S. 517, 531, 104 S.Ct. 3194, 3202, 82

L.Ed.2d 393 (1984) (citing Parratt v. Taylor, 451 U.S.

527, 541, 101 S.Ct. 1908, 1916, 68 L.Ed.2d 420 (1981)).

As long as a meaningful post deprivation remedy is

provided, the due process requirement is met and the

Fourteenth Amendment is satisfied. Howard v. Leonardo,

845 F.Supp. 943, 947 (N.D.N.Y.1994) (citing Paratt, 451

U.S. at 540, 101 S.Ct. at 1916). With regard to claims of

lost or stolen property, the Second Circuit has recognized

that New York provides, “an adequate post deprivation

remedy in the form of, inter alia, a Court of Claims action.

Jackson v. Burke, 256 F.3d 93, 96 (2d Cir.2001) (citing

Love v. Coughlin, 714 F.2d 207, 208-09 (2d Cir.1983)).

*12 In this instance plaintiff had available to him, and

indeed apparently pursued, an internal DOCS process for

making a claim for his lost property. Additionally, under

the New York Court of Claims Act, the State provides

inmates like the plaintiff with a post deprivation remedy

by way of an action asserted in the New York Court of

Claims for appropriation of personal property. See N.Y.

CT. OF CLAIMS ACT §§ 8 , 9(2). Thus, as a matter of

law, McQuilkin was afforded adequate procedural

protections and any procedural due process claim

premised upon the alleged destruction of his property at

Gouverneur is subject to dismissal.FN16

FN16. The availability of a post-deprivation

remedy does not foreclose plaintiff's claim that

he was effectively denied meaningful access to

the courts as a result of the loss of his legal

documents. See Lewis v. Casey, 518 U.S. 343,

350, 116 S.Ct. 2174, 2179, 135 L.Ed.2d 606

(1996). As will be seen, however, that claim also

lacks merit. See pp. 41-43, post.

H. Expungement of Psychiatric Records

Plaintiff's second cause of action seeks “total

expungement from [sic] any reference of mental health

patient from Plaintiff's institutional record.” Second

Amended Compl. (Dkt. No. 35) Second Cause of Action.

In their motion, defendants request dismissal of this cause

of action as not presenting a constitutional claim, and

additionally because the relief sought is not available

under New York law.

To state a valid claim under section 1983, a plaintiff

must allege that he or she was deprived of a right

guaranteed under the Constitution of the United States.”

Snider v. Dylag, 188 F.3d 51, 53 (2d Cir.1999) (citing

Dwares v. City of New York,  985 F.2d 94, 98 (2d

Cir.1993)). Plaintiff has identified no cognizable

constitutional right at stake with regard to his mental

health records. While plaintiff complains of his

involuntary commitment at the Center, it appears from the

record now before the court that the commitment

occurred, at least in part, based upon state court

proceedings conducted pursuant to New York Correction

Law § 402.FN17 See generally Waldron Aff. (Dkt. No. 66).

As such, plaintiff cannot plausibly allege the denial of

procedural due process associated with that commitment.

FN17. Under that provision, upon receiving a

report from a physician that an inmate is, in his

or her opinion, mentally ill the superintendent of

a correctional facility must apply to the court for

© 2012 Thomson Reuters. No Claim to Orig. US Gov. Works.
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designation of two examining physicians who,

conducting a personal examination, may certify

that the inmate is mentally ill and in need of care

and treatment, if deemed appropriate. N.Y.

Correction Law § 402. In the event that

certification is made by the two examining

physicians, the superintendent must then apply to

an appropriate state court judge for an order of

commitment, with notice to the affected inmate

as well as any known relative. Id. § 402(3). The

inmate thereafter may request a hearing, and the

court additionally may request one of its own

initiative. Id. § 402(5). In the event the court

determines that the person is mentally ill and in

need of care and treatment, the court may order

him or her committed for a period not to exceed

six months in order that the inmate may be

transferred into an OMH facility. Id.

Nor has McQuilkin stated a claim under New York

law, even assuming such a claim would be actionable

under section 1983. Generally, expungement of

psychiatric records is not an available form of relief in

New York. Wade v. Dep't of Mental Hygiene of New York,

49 N.Y.2d 947, 428 N.Y.S.2d 945, 406 N.E.2d 800

(1980). MHL section 33.14 does allow for the sealing of

psychiatric records when

the petitioner has demonstrated by competent medical

evidence that he is not currently suffering from a mental

illness, has not for a period of three years received

inpatient services for the treatment of a mental illness,

and the interests of the petitioner and society would best

be served by sealing the petitioner's records.

N.Y. MENTAL HYG. LAW § 33.14(a)(1)(b).

Plaintiff cannot avail himself of the sealing provision in

this instance, however. At the outset, plaintiff cannot

establish that he has not “received inpatient services for a

period of three years.” Id. Plaintiff was discharged from

services on October 27, 2009 and has therefore received

inpatient services within the last three years. Waldron. Aff.

(Dkt. No. 66) Exh A. Additionally, plaintiff has not

established, by competent medical evidence, that he is not

currently suffering from a mental illness, nor has he

demonstrated that both his interests and those of society

would be best served by sealing his records of mental

health treatment.

*13 For these reasons, the defendants' motion should

be granted with respect to plaintiff's second cause of

action.

I. Religious Discrimination and Access to Court

Plaintiff's complaint makes passing reference to

abridgement of his right to “access the court of law” and

his “religious rights.” Second Amended Complaint (Dkt.

No. 35) ¶¶ 2, 8. As defendants assert in support of their

motion, plaintiff's complaint is devoid of any factual

allegations to support these claims, and there is nothing in

the record that would suggest that these rights are

implicated.

1. Religious Discrimination

While inmates confined within prison facilities are by

no means entitled to the full panoply of rights guaranteed

under the United States Constitution, including its First

Amendment, the free exercise clause of that amendment

does afford them at least some measure of constitutional

protection, including their right to participate in

congregate religious services. See Pell v. Procunier, 417

U.S. 817, 822, 94 S.Ct. 2800, 2804, 41 L.Ed.2d 495

(1974) (“In the First Amendment context ... a prison

inmate retains those First Amendment rights that are not

inconsistent with his [or her] status as a prisoner or with

the legitimate penological objectives of the corrections

system.”); see also Salahuddin v. Coughlin, 993 F.2d 306,

308 (2d Cir.1993) (“It is well established that prisoners

have a constitutional right to participate in congregate

religious services.”) (citing cases). The task of defining the

contours of that right in a prison setting requires careful

balance of the rights of prison inmates against the

legitimate interests of prison officials tasked with

maintaining prison security. O'Lone v. Estate of Shabazz,

482 U.S. 342, 348, 107 S.Ct. 2400, 2404, 96 L.Ed.2d 282

(1987); Ford v. McGinnis, 352 F.3d 582, 588 (2d

Cir.2003); Salahuddin, 993 F.2d at 308. When

determining whether an action taken by prison officials

impinges upon that individual's First Amendment free

exercise right, the inquiry is “one of reasonableness,

taking into account whether the particular [act] affecting

© 2012 Thomson Reuters. No Claim to Orig. US Gov. Works.
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[the] right ... is ‘reasonably related to legitimate

penological interests.’ “ Benjamin v. Coughlin, 905 F.2d

571, 574 (2d Cir.), cert. denied, 498 U.S. 951, 111 S.Ct.

372, 112 L.Ed.2d 335 (1990) (quoting Turner v. Safley,

482 U.S. 78, 89, 107 S.Ct. 2254, 2261, 96 L.Ed.2d 64

(1987)); Ford, 352 F.3d at 588; see also Farid v. Smith,

850 F.2d 917, 925 (2d Cir.1988) (citing, inter alia,

O'Lone, 482 U.S. at 348, 107 S.Ct. at 2404).

In this instance, neither plaintiff's complaint nor the

record before the court discloses any facts demonstrating

religious discrimination or establishing that plaintiff's

religious beliefs were somehow burdened by his

confinement to CNYPC or the administration of

psychiatric drugs against his will. Plaintiff's complaint

does not identify his religion, nor does it explain how the

forced administration of psychiatric medications infringes

upon his sincerely held religious beliefs. Since plaintiff's

religious deprivation claim is stated in wholly conclusory

terms without the articulation of facts demonstrating the

existence of a plausible claim, and in light of his failure to

come forward with the evidence to support that claim in

the face of defendants' summary judgment motion, I

recommend that any cause of action deemed to assert a

First Amendment freedom of religion violation be

dismissed.

2. Access to Courts

*14 Turning to plaintiff's reference to his deprivation

of access to the courts, I note that undeniably “[p]risoners

have a constitutional right of access to the courts, which is

infringed when prison officials interfere with a prisoner's

preparation of legal documents.” Thomas v. Egan, 1 Fed.

App'x 52, 54 (2d Cir.2001) (citing Lewis, 518 U.S. at 350,

116 S.Ct. at 2179) (cited in accordance with Fed. R.App.

Proc. 32.1). “To state a claim of denial of access to the

courts, an inmate must allege an actual injury.” Id. (citing

Lewis, 518 U.S. at 349, 116 S.Ct. at 2179). Conclusory

allegations are insufficient. Id. (citing Lewis, 518 U.S. at

349, 116 S.Ct. at 2179).

In this instance, plaintiff's complaint alleges that

among his property confiscated and destroyed by unnamed

prison workers at Gouverneur were legal documents.

Second Amended Complaint (Dkt. No. 35) ¶ 2. Neither his

complaint nor anything within the record now before court

suggests, however, that plaintiff suffered any harm as a

result of the alleged destruction of his legal documents.

Plaintiff's complaint therefore fails to allege the existence

of prejudice, an essential element of such a claim. See

Davidson v. Murray, 371 F.Supp.2d 361, 366

(W.D.N.Y.2005) (citing cases) (requiring proof on access

to courts claim that “a nonfrivolous legal claim had been

frustrated or was being impeded due to the action or

inaction” of defendants). Based upon this lack of

supporting facts, I recommend that plaintiff's court access

claim be dismissed.

J. Retaliation

The claims set forth in plaintiff's complaint appear to

be centered upon his involuntary commitment into the

CNYPC and the forced administering of anti-psychotic

medication, allegedly in retaliation for his filing a “notice

of summons” against the DOCS. In their motion,

defendants assert that plaintiff has failed to state a

cognizable claim of retaliation. When adverse action is

taken by prison officials against an inmate, motivated by

the inmate's exercise of a right protected under the

Constitution, including the free speech provisions of the

First Amendment, a cognizable retaliation claim under 42

U.S.C. § 1983 lies. See Franco v. Kelly, 854 F.2d 584,

588-90 (2d Cir.1988). As the Second Circuit has

repeatedly cautioned, however, such claims are easily

incanted and inmates often attribute adverse action,

including the issuance of misbehavior reports, to

retaliatory animus; courts must therefore approach such

claims “with skepticism and particular care.” Dawes v.

Walker, 239 F.3d 489, 491 (2d Cir.2001) (citing Flaherty

v. Coughlin, 713 F.2d 10, 13 (2d Cir.1983)), overruled on

other grounds sub nom., Swierkiewicz v. Sorema N.A.,

534 U.S. 506, 122 S.Ct. 992, 152 L.Ed.2d 1 (2002); Davis

v. Goord, 320 F.3d 346, 352 (2d Cir.2003) (same).

In order to state a prima facie claim under § 1983 for

retaliatory conduct, a plaintiff must advance

non-conclusory allegations establishing that 1) the conduct

at issue was protected; 2) the defendants took adverse

action against the plaintiff; and 3) there was a causal

connection between the protected activity and the adverse

action-in other words, that the protected conduct was a

“substantial or motivating factor” in the prison officials'

decision to take action against the plaintiff. Mount Healthy

City Sch. Dist. Bd. of Educ. v. Doyle, 429 U.S. 274, 287,

© 2012 Thomson Reuters. No Claim to Orig. US Gov. Works.
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97 S.Ct. 568, 576, 50 L.Ed.2d 471 (1977); Dillon v.

Morano, 497 F.3d 247, 251 (2d Cir.2007); Dawes, 239

F.3d at 492 (2d Cir.2001). If the plaintiff carries this

burden, then to avoid liability the defendants must show

by a preponderance of the evidence that they would have

taken action against the plaintiff “even in the absence of

the protected conduct.” Mount Healthy, 429 U.S. at 287,

97 S.Ct. at 576. If taken for both proper and improper

reasons, state action may be upheld if the action would

have been taken based on the proper reasons alone.

Graham v. Henderson, 89 F.3d 75, 79 (2d Cir.1996)

(citations omitted).

*15 Analysis of retaliation claims thus requires

careful consideration of the protected activity in which the

inmate plaintiff has engaged, the adverse action taken

against him or her, and the evidence tending to link the

two. When such claims, which are exceedingly case

specific, are alleged in only conclusory fashion, and are

not supported by evidence establishing the requisite nexus

between any protected activity and the adverse action

complained of, a defendant is entitled to summary

judgment dismissing plaintiff's retaliation claims.

Flaherty, 713 F.2d at 13.

Plaintiff alleges that he was administered

antipsychotic medication “in a continuing retaliation

against him for filing a claim in the International Trade

Court several years ago which was against the State of

New York and the Quango New York State Brokerage

Mortmain Collection Department of Correctional

Services.” Second Amended Compl. (Dkt. No. 35) ¶ 2.

Plaintiff also alleges that in retaliation for his service of a

“notice of summons upon [Defendant Taylor] on July 2,

2007 and July 3, 2007 ...”. defendants seized and

destroyed five bags containing his property on July 18,

2007, and “wrongfully referred” him to the psychiatric

department at Clinton. Id.

Plaintiff's complaint clearly satisfies the first element

of the retaliation claim. Both the filing of a claim with the

International Trade Court and service of a notice of

summons appear to qualify as constituting protected

activity. See Joseph's House and Shelter, Inc. v. City of

Troy, 641 F.Supp.2d 154, 159 n. 5 (N.D.N.Y.2009)

(Scullin, S.D.J.) (citing Dougherty v. Town of N.

Hempstead, 282 F.3d 83, 91 (2d Cir.2002) (finding

lawsuit constitutionally protected activity under the First

Amendment)). In addition I have assumed, solely for

purposes of the instant motion, that the forced

administering of drugs and the destruction of plaintiff's

property could qualify as sufficiently adverse to trigger the

protections of the First Amendment. See Jones v. Harris,

665 F.Supp.2d 384, 399 (S.D.N.Y.2009). The evidence of

a connection between the two, however, is lacking in this

case.

The portion of plaintiff's retaliation claim stemming

from his filing of the claim in the International Trade

Court is easily dispensed with. By plaintiff's own

admission that claim was filed “several years ago” and

does not appear to have involved any of the named

defendants in this action. The bare allegation that the filing

of that claim is somehow linked to the defendants' actions

in forcing him to take medications, without further

support, is woefully insufficient to establish the required

connection between that protected activity and the adverse

consequences claimed in his retaliation cause of action.

Flaherty, 344 F.3d at 13.

Plaintiff's retaliation claim against defendant Taylor

based upon service of a summons, followed by in short

order by the seizure of his property, presents a closer

question given the close proximity in time between the two

events. In the face of a summary judgment motion,

however, calling for plaintiff to lay bare his claims and the

proof which supports them, however, this alone is

insufficient to establish a basis upon which a reasonable

factfinder could conclude that unlawful retaliation has

occurred. Vega v. Lareau, No. 9:04-CV-0750, 2010 WL

2682307, at *10 (N.D.N.Y.2010) (Baxter, M .J.). I note,

in that regard, that the record fails to support plaintiff's

claim that defendant Taylor, against whom this portion of

the retaliation claim is asserted, was involved in any way

in the decision to admit the plaintiff into the CNYPC.

Instead, the record reflects the decision was made by

OMH care providers following an evaluation of plaintiff's

mental status, and was authorized by a state court order.

*16 Because the record fails to support plaintiff's

retaliation cause of action, I recommend that it be

dismissed.
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K. OMH Confinement and Involuntary Treatment

Also embedded in plaintiff's complaint is a claim for

violation of his Eighth and Fourteenth Amendment rights

arising from his commitment to the CNYPC as well as the

drugs he was forcibly administered while there. In support

of their motion, defendants argue that these claims should

be dismissed as impermissibly conclusory, and further that

because they are precluded under Heck v. Humphrey and

the Rooker-Feldman doctrine.

1. Eighth Amendment

The claims alleged in plaintiff's complaint relating to

his involuntary commitment to the CNYPC and the forced

administration of drugs are predicated upon alleged

violation of the Eighth and Fourteenth Amendments and,

in essence, are directed to the medical treatment that he

received for his schizophrenia.

The Eighth Amendment's prohibition of cruel and

unusual punishment encompasses punishments that

involve the “unnecessary and wanton infliction of pain”

and are incompatible with “the evolving standards of

decency that mark the progress of a maturing society.”

Estelle v. Gamble, 429 U.S. 97, 102, 104, 97 S.Ct. 285,

290, 291, 50 L.Ed.2d 251 (1976); see also Whitley v.

Albers, 475 U.S. 312, 319, 106 S.Ct. 1078, 1084, 89

L.Ed.2d 251 (1986) (citing, inter alia, Estelle ). While the

Eighth Amendment does not mandate comfortable prisons,

neither does it tolerate inhumane treatment of those in

confinement; thus the conditions of an inmate's

confinement are subject to Eighth Amendment scrutiny.

Farmer v. Brennan, 511 U.S. 825, 832, 114 S.Ct. 1970,

1976, 128 L.Ed.2d 811 (1994) (citing Rhodes v.

Chapman, 452 U.S. 337, 349, 101 S.Ct. 2392, 2400, 69

L.Ed.2d 59 (1981)). A claim alleging that prison

conditions violate the Eighth Amendment must satisfy

both an objective and subjective requirement-the

conditions must be “sufficiently serious” from an objective

point of view, and the plaintiff must demonstrate that

prison officials acted subjectively with “deliberate

indifference”. See Leach, 103 F.Supp.2d at 546 (citing

Wilson v. Seiter, 501 U.S. 294, 111 S.Ct. 2321, 115

L.Ed.2d 271 (1991)); Waldo v. Goord, No. 97-CV-1385,

1998 WL 713809, at *2 (N.D.N.Y. Oct. 1, 1998) (Kahn,

J. and Homer, M.J.); see also, generally, Wilson, 501 U.S.

294, 111 S.Ct. 2321, 115 L.Ed.2d 271. Deliberate

indifference exists if an official “knows of and disregards

an excessive risk to inmate health or safety; the official

must both be aware of facts from which the inference

could be drawn that a substantial risk of serious harm

exists, and he must also draw the inference.” Farmer, 511

U.S. at 837, 114 S.Ct. at 1978; Leach, 103 F.Supp.2d at

546 (citing Farmer); Waldo, 1998 WL 713809, at *2

(same).

To satisfy the objective prong of an Eighth

Amendment conditions of confinement claim, a plaintiff

must demonstrate a deprivation of “ ‘the minimal civilized

measure of life's necessities,’ such as adequate food,

clothing shelter, sanitation, medical care, and personal

safety.” May v. DeJesus, No.3:06CV1888, 2010 WL

1286800, at *4 (D.Conn. Mar.30, 2010) (quoting Alvarez

v. County of Cumberland, Civil No. 07-346(RBK), 2009

WL 750200, at *2 (D.N.J. Mar.18, 2009) (citation

omitted)). Conditions that are merely restrictive or harsh,

however, do not implicate the Eighth Amendment; “they

are merely part of the penalty that criminal offenders pay

for their offense against society.” May, 2010 WL

1286800, at *4 (quoting Alvarez, 1009 WL 750200, at

*2).

*17 Plaintiff does not claim that he was deprived of

any of basic need or that his personal safety was put at risk

during his confinement in the CNYPC or at Clinton.

Instead, his complaint is directed to the facts that he was

confined to a mental health facility and forced to undergo

mental health treatment. Broadly construed, at best,

plaintiff's Eighth Amendment claim can be interpreted as

a challenge to his medical treatment.

Claims that prison officials have intentionally

disregarded an inmate's medical needs are encompassed

within the Eighth Amendment's prohibition of cruel and

unusual punishment. Estelle, 429 U.S. at 104, 97 S.Ct. at

291. Here, however, even liberally construing plaintiff's

allegations there is no claim, and indeed no evidence in

the record to suggest that plaintiff's medical needs were

disregarded. In fact, at the heart of plaintiff's claim is his

contention that he did not need mental health treatment at

all. It is well established, however, that “[c]harges that

amount only to allegations of malpractice, and mere

© 2012 Thomson Reuters. No Claim to Orig. US Gov. Works.
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disagreements with respect to quality of medical care do

not state an Eighth Amendment claim.” Arroyo v. City of

New York, 2003 WL 22211500, at *2 (S.D.N.Y. Sept.25,

2003) (citing Estelle, 429 U.S. at 105-06, 97 S.Ct. at 292).

As a result, defendants are correct in their assertion that

plaintiff's Eighth Amendment challenge to his CNYPC

confinement and mental health treatment must fail as a

matter of law.

2. Heck v. Humphrey

Defendants also assert that any claim by plaintiff that

he should not have been placed in the CNYPC or in an

OMH Satellite Unit is barred by the rule enunciated in

Heck v. Humphrey. In Heck, the United States Supreme

Court addressed the types of claims for which state

prisoners may seek redress in section 1983 actions. Heck,

512 U.S. at 480-82, 114 S.Ct. at 2369-70 . The Supreme

Court specifically held that a state prisoner's claim for

damages is not cognizable under 42 U.S.C. § 1983 if a

judgment in his or her favor “would necessarily imply the

invalidity of his conviction or sentence.”   Heck, 512 U.S.

at 487, 114 S.Ct. at 2372. For a plaintiff to recover

damages for actions

whose unlawfulness would render a conviction or

sentence invalid, a § 1983 plaintiff must prove that

the conviction or sentence has been reversed on direct

appeal, expunged by executive order, declared invalid

by a state tribunal authorized to make such

determination, or called into question by a federal

court's issuance of a writ of habeas corpus.

Id. at 486-87, 2372. “But if the district court

determines that the plaintiff's action, even if successful,

will not demonstrate the invalidity of any outstanding

criminal judgment against the plaintiff, the action should

be allowed to proceed, in the absence of some other bar to

the suit.” Id. The Second Circuit has observed, however,

that a section 1983 suit by a prisoner, “challenging the

validity of a disciplinary or administrative sanction that

does not affect the overall length of the prisoner's

confinement is not barred by [Heck].” Jenkins v. Haubert,

179 F.3d 19, 27 (2d Cir.1999).

*18 In this case, plaintiff is not disputing either his

conviction or his confinement to prison; rather, McQuilkin

is challenging his confinement to a mental health facility,

which occurred in accordance with a state court order.

Plaintiff additionally challenges the forced administration

of psychotropic drugs, which also was court-authorized. It

does not appear that these state court determinations had

any effect on the length of the plaintiff's prison term.

Waldron Aff. (Dkt. No. 66) Exh. B P263, P318-319.

Additionally, these state court proceedings clearly were

not criminal in nature, but rather were civil state mental

health proceedings. As a result, it cannot be said that the

instant action would affect the invalidity of a criminal

judgment against the plaintiff.FN18

FN18. The fact that plaintiff has been released

from custody does not alter this conclusion

b ecause  “[ t]his favorable  te rm ina tion

requirement applies to plaintiffs who are

incarcerated at the time that they file their section

1983 actions, regardless of whether they are later

released.” Hamm v. Hatcher, No. 05-CV-503,

2009 WL 1322357, at *8 n. 6 (S.D.N.Y. May 5,

2009).

For these reasons, it therefore does not appear that

plaintiff's claims are precluded by the doctrine enunciated

in Heck v. Humphrey.

3. Rooker-Feldman

Defendants further assert that plaintiff's OMH

retention and involuntary treatment claims are subject to

dismissal under the Rooker-Feldman doctrine because the

plaintiff was accorded due process in the state court

mental health proceedings, and the claim presents a pure

question of state law that is not properly raised in a section

1983 action.

“Where a federal suit follows a state suit, the former

may be prohibited by the so-called Rooker-Feldman

doctrine in certain circumstances.” Hoblock v. Albany

County Board of Elections,  422 F.3d 77, 83 (2d Cir.2005).

A federal district court “has no authority to review final

judgments of state court judicial proceedings.” District of

Columbia v. Feldman, 460 U.S. 462, 482, 103 S.Ct. 1303,

1315, 75 L.Ed.2d 206 (1983). “To do so would be an

exercise of appellate jurisdiction which only the Supreme

Court possesses over state court judgments.” Rooker v.

© 2012 Thomson Reuters. No Claim to Orig. US Gov. Works.
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Fidelity Trust Co., 263 U.S. 413, 416, 44 S.Ct. 149, 150,

68 L.Ed. 362 (1923).

The Supreme Court of the United States reviewed and

redefined the limits of the Rooker-Feldman doctrine in

Exxon Mobile Corp. v. Saudi Basic Indus. Corp.,  544 U.S.

280, 125 S.Ct. 1517, 161 L.Ed.2d 454 (2005). The Court

limited application of the doctrine to “cases brought by

state court losers complaining of injuries caused by state

court judgments rendered before the district court

proceedings commenced and inviting district court review

and rejection of those judgments.” Exxon Mobile Corp.,

544 U.S. at 284, 125 S.Ct. at 1521-22. In Hoblock, the

Second Circuit established four elements that must be met

before the Rooker-Feldman doctrine applies:

First, the federal court plaintiff must have lost in state

court. Second the plaintiff must ‘complain[ ] of

injuries caused by [a] state court judgment [.]’ Third,

the plaintiff must ‘invite district court review and

rejection of [that] judgment[ ].’ Fourth, the state court

judgment must have been ‘rendered before the district

court proceedings commenced.’

 Hoblock, 422 F.3d at 85.

*19 Here, the first and fourth elements of this test are

clearly satisfied. First, the plaintiff lost in the New York

Supreme Court proceedings which resulted in the retention

and involuntary treatment described in plaintiff's

complaint. See Waldron Aff. (Dkt. No. 66) Exh. B at

P263, P318-319. Additionally, the state court decisions at

issue, dated October 11, 2007 and November 21, 2007,

respectively, see id., were rendered prior to the

commencement of this action on September 15, 2008. See

Dkt. No. 1.

The second and third elements of the prevailing

Rooker-Feldman test also appear to have been established

in this instance. Plaintiff's complaint is directly addressed

to the injuries suffered as a result of those court

determinations. Moreover, plaintiff's complaint, as

amended, appears to challenge the correctness of those

rulings, seeking both an order prohibiting his forced

medication, despite the fact that it was accomplished

pursuant to a state court order, as well as expungement of

records of his treatment at the Center, also accomplished

by court order. This, then, appears to present a classic case

of a claim precluded under the Rooker-Feldman doctrine.

I therefore recommend dismissal of plaintiff's confinement

and administration of psychiatric drug claims on this basis.

L. Due Process Claims

In their motion defendants further attack plaintiff's

procedural due process claim asserted under the

Fourteenth Amendment.

To successfully state a claim under 42 U.S.C. § 1983

for denial of procedural due process, a plaintiff must show

that he or she 1) possessed an actual liberty interest, and

2) was deprived of that interest without being afforded

sufficient procedural safeguards. See Tellier v. Fields, 280

F.3d 69, 79-80 (2d Cir.2000) (citations omitted); Hynes v.

Squillace, 143 F.3d 653, 658 (2d Cir.1998); Bedoya v.

Coughlin, 91 F.3d 349, 351-52 (2d Cir.1996). It is

undeniable that [i]nvoluntary confinement, including civil

commitment, constitutes a significant deprivation of

liberty, requiring due process.” Abdul-Matiyn v. Pataki,

9:06-CV-1503, 2008 WL 974409, at *10 (N.D.N.Y. April.

8, 2008) (Hurd, J. and Homer, M.J.) (quoting Fisk v.

Letterman, 401 F.Supp.2d 362, 374 (S.D.N.Y.2005)

(citations omitted). “When a person's liberty interests are

implicated, due process requires at a minimum notice and

an opportunity to be heard.” Mental Hygiene Legal

Service v. Spitzer, 2007 WL 4115936, at *5 (S.D.N.Y.

Nov.16, 2006) (citing Hamdi v. Rumsfeld, 542 U.S. 507,

533, 124 S.Ct. 2633, 2648, 159 L.Ed.2d 578 (2004)

(plurality opinion)). The Supreme Court has approved the

use of involuntary confinement where there has been a

determination that the person in question currently suffers

from a “mental abnormality” and is likely to pose a future

danger to the public. Abdul, 2008 WL 974409, at *10

(citing Kansas v. Hendricks, 521 U.S. 346, 371, 117 S.Ct.

2072, 2086, 138 L.Ed.2d 501 (1997)).

The primary focus of plaintiff's due process claim and

defendants' motion seeking its dismissal, then, is upon the

sufficiency of the procedural safeguards associated with

that deprivation.FN19 In this instance, plaintiff was

committed to the CNYPC by way of the procedures set out

in the New York Corrections Law § 402.
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FN19. The record does not address, and I am

therefore unable to determine, whether as a result

of his involuntary commitment to the CNYPC

and forced medication, plaintiff suffered

deprivation of a cognizable liberty interest

beyond that already associated with this criminal

conviction and sentence. I have nonetheless

assumed, for purposes of the pending motion,

that the plaintiff can demonstrate the deprivation

of a cognizable liberty interest associated with

those acts.

*20 It is clear from the record before the court that

plaintiff was retained at the CNYPC under the authority of

that statute, and his retention and involuntary treatment

with the antipsychotic medication were court-ordered.

Section 402 provides procedures and safeguards similar to

the provisions of MHL section 33.03, the general

provision governing involuntary commitment, and one

which “has withstood challenges that it was facially

unconstitutional.” United States v. Waters, 23 F.3d 29, 32

(2d Cir.1994) (citing Project Release v. Prevost, 722 F.2d

960, 971-981 (2d Cir.1983)).

Plaintiff's claims regarding involuntary medication are

similarly destined to fail. The Second Circuit has held that

“due process requires an opportunity for hearing and

review of a decision to administer antipsychotic

medication-but such a hearing need not be judicial in

nature.” Project Release, 722 F.2d at 981. Moreover, due

process does not require a guarantee that a physician's

assessments in their commitment evaluation be correct.

Rodriguez City of New York, 72 F.3d 1051, 1062 (2d

Cir.1995).

Plaintiff was transferred from Mid-State to the

CNYPC on September 17, 2007, after he refused

medication and mental health treatment, and once

admitted continued to refuse medication without any

rational basis for doing so. As a result, the Executive

Director of the CNYPC petitioned the court, based upon

the certifications of two examining physicians, for an

order committing McQuilkin for six months. McQuilkin

objected to the retention petition, and a hearing was held

in Oneida County Supreme Court to determine whether the

plaintiff was mentally ill and a proper subject for

involuntary commitment. Following the hearing, on

October 11, 2007, the court ordered plaintiff's

commitment to CNYPC for six months.

After the commitment order was issued, McQuilkin

persisted in his refusal to consent to the administration of

medication. As a result, following a similar procedure as

he did for commitment, based upon the certification of two

examining physicians, defendant Sawyer petitioned the

court for an order authorizing the administration of the

medication against McQuilkin's will. McQuilkin opposed

the petition, and, after a hearing, the court determined that

he lacked capacity to make a reasoned decision regarding

his own treatment and granted the petition. United States

v. Waters, 23 F.3d at 32.

Because the evidence in the record establishes that

defendants followed the procedures outlined in New York

Corrections Law § 402 in obtaining authorization for

plaintiff's involuntary commitment, and plaintiff was

afforded the constitutionally required process to which he

was entitled in connection with both that determination

and the court ordered forced mediation, his procedural

process claim lacks merit.FN20

FN20. To the extent that plaintiff may be

suggesting that defendants failed to follow the

procedures outlined in the MHL, his claim would

still fail. Section 1983 imposes liability for

violations of rights protected by the Constitution

and laws of the United States, and not for

violations arising solely out of state or common

law principles. Fluent v. Salamanca Indian

Lease Auth., 847 F.Supp. 1046, 1056

(W.D.N.Y.1994). “A violation of a state law or

regulation, in and of itself, does not give rise to

liability under 42 U.S.C. § 1983.” Cusamano v.

Sobek, 604 F.Supp.2d 416, 482 (N.D.N.Y.2009)

(Suddaby, J.) (collecting cases). For this reason,

even if defendants had failed to follow the letter

of the New York MHL provisions with regard to

his confinement and treatment, that failure would

not provide the basis a cognizable section 1983

claim.

For the foregoing reasons, I recommend summary

© 2012 Thomson Reuters. No Claim to Orig. US Gov. Works.

Case 9:17-cv-00084-TJM-DEP   Document 28   Filed 05/18/18   Page 37 of 41

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000064&DocName=NYCTS402&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000105&DocName=NYMHS33.03&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=1994083817&ReferencePosition=32
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=1994083817&ReferencePosition=32
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=1994083817&ReferencePosition=32
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1983151407&ReferencePosition=971
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1983151407&ReferencePosition=971
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1983151407&ReferencePosition=971
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1983151407&ReferencePosition=981
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1983151407&ReferencePosition=981
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=1995249594&ReferencePosition=1062
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=1995249594&ReferencePosition=1062
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=1995249594&ReferencePosition=1062
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=1994083817&ReferencePosition=32
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=1994083817&ReferencePosition=32
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=1994083817&ReferencePosition=32
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000064&DocName=NYCTS402&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000064&DocName=NYCTS402&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=42USCAS1983&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=345&FindType=Y&ReferencePositionType=S&SerialNum=1994077589&ReferencePosition=1056
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=345&FindType=Y&ReferencePositionType=S&SerialNum=1994077589&ReferencePosition=1056
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=345&FindType=Y&ReferencePositionType=S&SerialNum=1994077589&ReferencePosition=1056
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=345&FindType=Y&ReferencePositionType=S&SerialNum=1994077589&ReferencePosition=1056
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=42USCAS1983&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=4637&FindType=Y&ReferencePositionType=S&SerialNum=2017977196&ReferencePosition=482
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=4637&FindType=Y&ReferencePositionType=S&SerialNum=2017977196&ReferencePosition=482
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=4637&FindType=Y&ReferencePositionType=S&SerialNum=2017977196&ReferencePosition=482
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=42USCAS1983&FindType=L


 Page 19

Slip Copy, 2010 WL 3765847 (N.D.N.Y.)

(Cite as: 2010 WL 3765847 (N.D.N.Y.))

judgment granting dismissal of plaintiff's due process

claim arising out of his mental health confinement and

treatment with psychiatric medication.

M. Defendant Sangani's Motion to Dismiss

*21 In his motion Dr. K. Sangani, who has yet to

answer plaintiff's complaint, seeks its dismissal for failure

to state a claim against him upon which relief may be

granted. The focus of defendant Sangani's motion is upon

plaintiff's failure to allege in his complaint facts showing

Sangani's involvement in the constitutional deprivations

alleged.

“It is well settled in this Circuit that personal

involvement of defendants in alleged constitutional

deprivations is a prerequisite to an award of damages

under § 1983.” Farid v. Ellen, 593 F.3d 233, 249 (2d

Cir.2010) (quoting Farrell v. Burke, 449 F.3d 470, 484

(2d Cir.2006)). It should also be noted that personal

involvement of a named defendant in any alleged

constitutional deprivation is a prerequisite to an award of

damages against that individual under section 1983.

Wright v. Smith, 21 F.3d 496, 501 (2d Cir.1994) (citing

Moffitt v. Town of Brookfield, 950 F.2d 880, 885 (2d

Cri.1991) and McKinnon v. Patterson, 568 F.2d 930, 934

(2d Cir.1977), cert. denied, 434 U.S. 1087, 98 S.Ct. 1282,

55 L.Ed.2d 792 (1978)). In order to prevail on a section

1983 cause of action against an individual, a plaintiff must

show some tangible connection between the constitutional

violation alleged and that particular defendant. See Bass

v. Jackson, 790 F.2d 260, 263 (2d Cir.1986).

The only mention of Dr. Sangani in plaintiff's second

amended complaint is in that portion wherein it is alleged,

“[t]he next day plaintiff was transferred to Marcy

Psychiatric Center and petition before the court upon the

application of K. Perlman and the certificates of Doctors

K. Sangani and V. Komareth on 10/11/07 ...” Amended

Complaint. (Dkt. No. 35) ¶ 5. It is doubtful that the mere

provision of a certificate in support of an involuntary

commitment petition would suffice to establish a

physician's personal involvement in a claim that the

involuntary commitment was either retaliatory or

accomplished through lack of procedural due process. As

such, it seems doubtful that plaintiff's claim against Dr.

Sangani is legally plausible, given his failure to

sufficiently allege that defendant's personal involvement

in a constitutional deprivation. Ordinarily, a court should

not dismiss a complaint filed by a pro se litigant without

granting leave to amend at least once if there is any

indication that a valid claim might be stated. Branum v.

Clark, 927 F.2d 698, 704-05 (2d Cir.1991) (emphasis

added); see also Fed. R. Civ. Proc. 15(a) (leave to amend

“shall be freely given when justice so requires”); see also

Mathon v. Marine Midland Bank, N.A., 875 F.Supp. 986,

1003 (E.D.N.Y.1995) (leave to replead granted where

court could not say that under no circumstances would

proposed claims provide a basis for relief). I note,

however, that I have already recommended dismissal of

plaintiff's claims growing out of that commitment as

legally insufficient. I therefore similarly recommend that

an order be entered dismissing plaintiff's claims against

Dr. Sangani on this basis, without leave to replead.

N. Defendants Komareth and Bodrog

*22 Although defendants' motion does not explicitly

request this relief, I have of my own initiative determined

to raise the question of whether plaintiff's claims should

proceed against the defendants Komareth and Bodrog, two

defendants who were never served with the summons and

complaint, and who, if this report and recommendation is

adopted, would be the sole remaining defendants in the

case.

Rule 4(m) of the Federal Rules of Civil Procedure

requires that service of a summons and complaint be made

within 120 days of issuance of the summons. FN21 “[W]here

good cause is shown, the court has no choice but to extend

the time for service, and the inquiry is ended.” Panaras v.

Liquid Carbonic Indus. Corp., 94 F.3d 338, 340 (7th

Cir.1996). “If, however, good cause does not exist, the

court may, in its discretion, either dismiss the action

without prejudice or direct that service be effected within

a specified time.” Id. (citing Fed.R.Civ.P. 4(m)); Zapata

v. City of New York, 502 F.3d 192, 196 (2d Cir.2007)

(“[D]istrict courts have discretion to grant extensions even

in the absence of good cause.”); Romandette v. Weetabix

Co., Inc., 807 F.2d 309, 311 (2d Cir.1986). When

examining whether to extend the specified 120 day period

for service, a district court is afforded ample discretion to

weigh the “overlapping equitable considerations” involved

in determining whether good cause exists and whether an
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extension may be granted in the absence of good cause.

See Zapata, 502 F.3d at 197.

FN21. That rule provides that

[i]f a defendant is not served within 120 days

after the complaint is filed, the court-on

motion or on its own after notice to the

plaintiff-must dismiss the action without

prejudice against that defendant or order that

service be made within a specified time. But if

the plaintiff shows good cause for the failure,

the court must extend the time for service for

an appropriate period.

Fed.R.Civ.P. 4(m). This court's local rules

shorten the time for service from the 120 day

period under Rule 4(m) to sixty days. See

N.D.N.Y.L.R. 4.1(b).

A plaintiff's pro se status entitles him or her to a

certain degree of leniency insofar as service of process is

concerned; courts generally favor resolution of such a case

on its merits, rather than on the basis of a procedural

technicality. Poulakis v. Amtrak, 139 F.R.D. 107, 109

(N.D.Ill.1991). When a plaintiff proceeds in forma

pauperis, such as is the case here, the court is obligated to

issue the plaintiff's process to the United States Marshal,

who must in turn effect service upon the defendants,

“thereby relieving [the] plaintiff of the burden to serve

process once reasonable steps have been taken to identify

for the court the defendants named in the complaint.” Byrd

v. Stone, 94 F.3d 217, 219 (6th Cir.1996).

I am mindful of the Second Circuit's recent decision

in Murray v. Pataki, in which the court cautioned that

[a] pro se prisoner proceeding in forma pauperis is only

required to provide the information necessary to identify

the defendant, see, e.g. Sellers, 902 F.2d at 602, and it

is “unreasonable to expect incarcerated and

unrepresented prisoner-litigants to provide the current

business addresses of prison-guard defendants who no

longer work at the prison,” Richardson v. Johnson, 598

F.3d 734, 739-40 (11th Cir.2010).

 Murray v. Pataki, No. 09-1657, 2010 WL 2025613,

at *2 (2d Cir. May 24, 2010) (summary order) (cited in

accordance with Fed. R.App. Proc. 32.1). In this instance,

however, plaintiff has failed to demonstrate the requisite

vigilance in insuring service upon these defendants and, to

the extent necessary, eliciting the court's assistance.

Plaintiff's original complaint in this action was filed on

September 15, 2008. Summonses issued for defendants

Komareth and Bodrog were initially returned unexecuted

on January 16, 2009. See Dkt. Nos. 18, 19. The

summonses were thereafter reissued and again forwarded

to the Marshals for service on April 29, 2009, Dkt. No. 30,

and yet again on May 14, 2009, Dkt. No. 36, but were,

once again, returned as unexecuted on July 23, 2007

(defendant Komareth), Dkt. No. 44, and August 3, 2009

(defendant Bodrog) Dkt. No. 46. Despite the passage of

more than one year, and at least one court intervention at

plaintiff's request seeking an order compelling discovery,

see Dkt. Minute Entry Dated 8/5/09, plaintiff has failed to

request assistance from the court in locating and serving

these defendants. On that basis I recommend dismissal of

plaintiff's claims against defendants Komareth and

Bodrog, without prejudice.FN22

FN22. In his complaint plaintiff alleges that

defendants Komareth and Bodrog are physicians

who submitted certifications in support of the

applications to confine McQuilkin to the CNYPC

and to require that he submit to the

administration of psychiatric medication. Since

I have already determined that as to the

defendants Hanna and Hernandez, who also

submitted certifications in support of these

applications, plaintiff has failed to establish that

his constitutional rights have been violated, for

the same reasons I could recommend dismissal of

plaintiff's against these two defendants on the

merits as well.

IV. SUMMARY AND RECOMMENDATION

*23 Although defendants have asserted that certain of

plaintiff's claims should be dismissed for failure to exhaust

his administrative remedies, the record shows that special

circumstances potentially exist that could justify excusing

the plaintiff from the exhaustion requirement in this
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instance. I therefore recommend against dismissal of

plaintiff's claims on this procedural basis.

Turning to the merits of plaintiff's claims, I note first

that his claim for injunctive relief must be dismissed as

moot, based upon his release from custody. I also

recommend dismissal of all claims against the CNYPC,

and plaintiff's damages claims against the defendants in

their official capacities, on the basis of the immunity

afforded under the Eleventh Amendment. I further find

that the balance of plaintiff's claims are not supported by

the record now before the court, and no reasonable

factfinder could conclude that those claims are

meritorious. Finally, I recommend dismissal of plaintiff's

involuntary commitment and forced medication claims on

the basis of the Rooker-Feldman doctrine, and find it

unnecessary, in light of these determinations, to address

the additional, alternative basis for dismissal of qualified

immunity.

Based upon the foregoing it is hereby respectfully,

RECOMMENDED that defendants' motion for

summary judgment (Dkt. No. 66) be GRANTED, and that

plaintiff's claims against the Central New York Psychiatric

Center, Berggren, Hernandez, Sawyer, Hanna and Taylor

be DISMISSED in all respects, with prejudice; and it is

further

RECOMMENDED that defendant Sangani's motion

to dismiss the complaint (Dkt. No. 56) be GRANTED and

that all claims against that defendant be DISMISSED for

failure to state a plausible civil rights claim; it is further

RECOMMENDED that plaintiff's claims against

defendants Komareth and Bodrog be DISMISSED, sua

sponte, without prejudice.

NOTICE: Pursuant to 28 U.S.C. § 636(b)(1), the

parties may lodge written objections to the foregoing

report. Such objections must be filed with the Clerk of the

Court within FOURTEEN days of service of this report.

FAILURE TO SO OBJECT TO THIS REPORT WILL

PRECLUDE APPELLATE REVIEW. 28 U.S.C. §

636(b)(1); Fed.R.Civ.P. 6(a), 6(d), 72; Roldan v. Racette,

984 F.2d 85 (2d Cir.1993).

It is hereby ORDERED that the clerk of the court

amend the court's records to reflect the correct spelling of

defendant Berggen's name; and it is further

ORDERED THAT the clerk serve a copy of this

report and recommendation upon the parties in accordance

with this court's local rules.

N.D.N.Y.,2010.

McQuilkin v. Central New York Psychiatric Center

Slip Copy, 2010 WL 3765847 (N.D.N.Y.)
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United States District Court,

N.D. New York.

Rudolph McQUILKIN, Plaintiff,

v.

CENTRAL NEW YORK PSYCHIATRIC CENTER, J.

Taylor, J. Berggren, V. Komareth, K. Sangani, Dr.

Hernandez, D. Sawyer, S. Hanna, and G. Bodrog,

Defendants.

Civil Action No. 9:08-CV-00975 (TJM/DEP).

Sept. 20, 2010.

Rudolph McQuilkin, New York, NY, pro se.

Krista A. Rock, New York State Attorney General, Peter

B. Joslin, Jr., O'Connor, O'Connor Law Firm, Albany,

NY, for Defendants.

DECISION & ORDER

THOMAS J. McAVOY, Senior District Judge.

*1 This pro se action brought pursuant to 42 U.S.C.

§ 1983 was referred to the Hon. David E. Peebles, United

States M agistrate Judge, for a Report and

Recommendation pursuant to 28 U.S.C. § 636(b) and

Lo ca l  Rule  72 .3(c) . N o  ob jections to  the

Report-Recommendation and Order dated August 27,

2010 have been filed, and the time to do so has expired.

Furthermore, after examining the record, this Court has

determined that the Report-Recommendation and Order is

not subject to attack for plain error or manifest injustice.

A c c o r d i n g l y ,  t h e  C o u r t  a d o p t s  t h e

Report-Recommendation and Order for the reasons stated

therein.

It is therefore,

ORDERED  that Defendants' motion for summary

judgment (Dkt. No. 66) is GRANTED, and Plaintiff's

claims against the Central New York Psychiatric Center,

Berggren, Hernandez, Sawyer, Hanna and Taylor are

DISMISSED  in all respects, with prejudice; and it is

further

ORDERED  that Defendant Sangani's motion to

dismiss the complaint (Dkt. No. 56) is GRANTED  and all

claims against Sangani are DISMISSED  with prejudice;

and it is further

ORDERED that Plaintiff's claims against Defendants

Komareth and Bodrog are DISMISSED, sua sponte,

without prejudice.

The Office of the Clerk of the Court is instructed to

close the file in this matter.

IT IS SO ORDERED.

N.D.N.Y.,2010.

McQuilkin v. Central New York Psychiatric Center

Slip Copy, 2010 WL 3765715 (N.D.N.Y.)
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