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REPORT AND RECOMMENDATION 

 Pro se plaintiff Eschell Ashcroft, a New York State prison inmate, 

has commenced this action against four individuals employed by the New 

York State Department of Corrections and Community Supervision 
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("DOCCS") alleging that they violated his rights under the Americans with 

Disabilities Act ("ADA"), 42 U.S.C. § 121001 et seq., Section 504 of the 

Rehabilitation Act of 1973 ("Rehabilitation Act"), 29 U.S.C. § 794, and 42 

U.S.C. § 1983. Since the commencement of this action, plaintiff's claims 

have been narrowed to include only a cause of action for disability 

discrimination arising under the ADA and Rehabilitation Act and a 

conditions of confinement claim under the Eighth Amendment against 

defendant William Lee, the superintendent at the prison facility in which 

plaintiff was confined at the relevant times.1  

 Currently pending before the court is defendant Lee's motion to 

dismiss plaintiff's remaining claims pursuant to Rule 12(b)(6) of the 

Federal Rules of Civil Procedure for failure to state a claim upon which 

relief may be granted. For the reasons set forth below, I recommend that 

the motion be granted. 

  

                                            
1  Plaintiff's surviving ADA and Rehabilitation Act claims are asserted against 
defendant Lee in his official capacity. Defendant Lee is named as an individual in 
plaintiff's Eighth Amendment conditions of confinement cause of action.  
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I. BACKGROUND2 

 Plaintiff is a New York State prison inmate currently being held in the 

custody of the DOCCS, and housed in the Eastern Correctional Facility 

("Eastern"), located in Napanoch, New York. Dkt. No. 2 at 3-4, 6.  

 As of at least January 3, 2008, plaintiff has been legally blind and 

diagnosed with keratoconus, a condition causing him to suffer 

photosensitivity in both eyes and irritation to "benign substances such as 

chlorinated water[ and] shower water." Dkt. No. 2 at 11-12; Dkt. No. 2-1 at 

3, 27, 31. As a result of his condition, exposure to bright light and certain 

substances causes plaintiff "great pain and discomfort." Dkt. No. 2 at 12. 

In April 2008, a consultative ophthalmologist recommended that plaintiff 

undergo a corneal transplant but, according to plaintiff's medical records, 

he refused the surgery at that time. Dkt. No. 2-1 at 31. 

 

                                            
2  In light of the procedural posture of this case, the following recitation is drawn 
principally from plaintiff's complaint, the contents of which have been accepted as true 
for purposes of the pending motion. See Erickson v. Pardus, 551 U.S. 89, 94 (2007) 
("[W]hen ruling on a defendant's motion to dismiss, a judge must accept as true all of 
the factual allegations contained in the complaint." (citing Bell Atl. Corp. v. Twombly, 
550 U.S. 544, 555-56 (2007)); see also Cooper v. Pate, 378 U.S. 546, 546 (1964). 
Portions of the background have also been derived from the exhibits attached to 
plaintiff's complaint, which may also properly be considered in connection with a 
dismissal motion. See Cortec Indus., Inc. v. Sum Holding L.P., 949 F.2d 42, 47-48 (2d 
Cir. 1991) ("[T]he complaint is deemed to include any written instrument attached to it 
as an exhibit or any statements or documents incorporated in it by reference."); accord, 
Samuels v. Air Transp. Local 504, 992 F.2d 12, 15 (2d Cir. 1993).  
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 On or about June 28, 2016, plaintiff submitted a request for 

reasonable accommodations to permit him to participate in programs and 

services offered at Eastern. Dkt. No. 2-1 at 7. Plaintiff's request was 

granted, in part, and he was approved for the following items: (1) large 

print, (2) a magnifier, (3) a tape player and information on cassettes/digital 

tapes, (3) sunglasses for indoor use, (4) a talking dictionary, (5) a sleep 

mask, (6) bold lined paper, and (7) 20/20 sight saving markers. Id. at 6. 

His requests for a talking watch and knit cap were denied because those 

items are not permitted in the special housing unit ("SHU"), in which 

plaintiff was confined at the time of his request. Id. Plaintiff's requests for a 

mobility assistant and guidance cane were also denied because, while 

confined in the SHU, plaintiff was escorted by security when outside of his 

cell. Id. In addition, although plaintiff asked to be supplied with a talking 

calculator, that request was denied because plaintiff was not enrolled in 

academic or cell studies at the time. Id. According to plaintiff, with the 

exception of the sleep mask and bold lined paper, the accommodations 

granted to him are deficient in some manner, including that they are being 

denied to him or because he needs a different or additional 

accommodation than the one being provided. Id.  
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Plaintiff further alleges that, although defendant Lee is aware of 

plaintiff's eye diagnosis, he has refused plaintiff's requests to keep the 

lights in his cell either off or dimmed. Dkt. No. 2 at 17-19; Dkt. No. 2-1 at 

18-19. Although the significance is not exactly clear from plaintiff's 

complaint or the documents attached to the complaint, it appears that 

plaintiff was issued a "federal medical court order for extreme dimness in 

[his] cell" in or about 2010, but that, as of February 21, 2017, plaintiff's 

inmate records no longer included a copy of that order. Dkt. No. 2-1 at 25; 

see also id. at 20-21.  

II. PROCEDURAL HISTORY 

 Plaintiff commenced this action on or about April 3, 2017, by filing a 

complaint in the Southern District of New York, accompanied by an 

application to proceed in forma pauperis ("IFP"). Dkt. Nos. 1, 2. Chief 

District Judge Colleen McMahon issued an order transferring the case to 

this district on April 4, 2017. Dkt. No. 4. Upon review of plaintiff's complaint 

and IFP application pursuant to 28 U.S.C. §§ 1915(e) and 1915A, District 

Judge Mae A. D'Agostino issued an order granting plaintiff's request to 

proceed in the action without prepayment of the filing fees and directing 

that plaintiff's ADA and Rehabilitation Act claims asserted against 

defendant Lee in his official capacity and plaintiff's Eighth Amendment 
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conditions of confinement claim asserted against defendant Lee as an 

individual survive. Dkt. No. 7 at 10-11. Plaintiff's claims asserted against 

the other three named defendants were dismissed. Id. at 11. 

Following service of process, defendant Lee filed the currently 

pending motion to dismiss for failure to state a claim upon which relief may 

be granted pursuant to Rule 12(b)(6) of the Federal Rules of Civil 

Procedure. Dkt. No. 16. In his motion, defendant generally contends that 

plaintiff's complaint fails to allege facts plausibly suggesting that he was 

personally involved in the failure to turn off or dim plaintiff's cell lights, and 

that the complaint fails to include any allegations specifying what 

accommodations were requested but denied. See generally Dkt. No. 16-1. 

Plaintiff has not responded in opposition to defendants' motion, which is 

now fully briefed and has been referred to me for the issuance of a report 

and recommendation pursuant to 28 U.S.C. § 636(b)(1)(B) and Northern 

District of New York Local Rule 72.3(c). See Fed. R. Civ. P. 72(b). 

III. DISCUSSION 

A. Legal Standard Governing Motions to Dismiss Pursuant to 
Rule 12(b)(6) 

 
A motion to dismiss a complaint, brought pursuant to Rule 12(b)(6) 

of the Federal Rules of Civil Procedure, calls upon a court to gauge the 

facial sufficiency of that pleading using a standard which, though 
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unexacting, "demands more than an unadorned, the-defendant-unlawfully-

harmed me accusation" in order to withstand scrutiny. Ashcroft v. Iqbal, 

556 U.S. 662, 678 (2009) (citing Bell Atl. Corp. v. Twombly, 550 U.S. 554, 

555 (2007)). Under Rule 8(a)(2) of the Federal Rules of Civil Procedure, "a 

pleading must contain a 'short and plain statement of the claim showing 

that the pleader is entitled to relief.'" Iqbal, 556 U.S. 677-78 (quoting Fed. 

R. Civ. P. 8(a)(2)). While modest in its requirements, that rule commands 

that a complaint contain more than mere legal conclusions. See Iqbal, 556 

U.S. at 679 ("While legal conclusions can provide the framework of a 

complaint, they must be supported by factual allegations."). 

In deciding a Rule 12(b)(6) dismissal motion, the court must accept 

the material facts alleged in the complaint as true and draw all inferences 

in favor of the non-moving party. Erickson v. Pardus, 551 U.S. 89, 94 

(2007) (citing Twombly, 550 U.S. at 555-56); see also Cooper v. Pate, 378 

U.S. 546, 546 (1964); Miller v. Wolpoff & Abramson, L.L.P., 321 F.3d 292, 

300 (2d Cir. 2003); Burke v. Gregory, 356 F. Supp. 2d 179, 182 (N.D.N.Y. 

2005) (Kahn, J.). The tenet that a court must accept as true all of the 

allegations contained in a complaint does not apply, however, to legal 

conclusions. Iqbal, 556 U.S. at 678.  

To withstand a motion to dismiss, "a complaint must contain 
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sufficient factual matter, accepted as true, to 'state a claim to relief that is 

plausible on its face.'" Iqbal, 556 U.S. at 678 (quoting Twombly, 550 U.S. 

at 570); see also Ruotolo v. City of N.Y., 514 F.3d 184, 188 (2d Cir. 2008). 

As the Second Circuit has observed, "[w]hile Twombly does not require 

heightened fact pleading of specifics, it does require enough facts to 

'nudge plaintiffs' claims across the line from conceivable to plausible.'" In 

re Elevator Antitrust Litig., 502 F.3d 47, 50 (2d Cir. 2007) (quoting 

Twombly, 550 U.S. at 570) (alterations omitted).  

When assessing the sufficiency of a complaint against this backdrop, 

particular deference should be afforded to a pro se litigant, whose 

complaint merits a generous construction by the court when determining 

whether it states a cognizable cause of action. Erickson, 551 U.S. at 94 

("'[A] pro se complaint, however inartfully pleaded, must be held to less 

stringent standards than formal pleadings drafted by lawyers.'" (quoting 

Estelle v. Gamble, 429 U.S. 97, 106 (1976)) (citation omitted)); Sealed 

Plaintiff v. Sealed Defendant, 537 F.3d 185, 191 (2d Cir. 2008) ("[W]hen a 

plaintiff proceeds pro se, a court is obliged to construe his pleadings 

liberally." (quotation marks and alterations omitted)); Kaminski v. Comm'r 

of Oneida Cnty. Dep't of Soc. Servs., 804 F. Supp. 2d 100, 104 (N.D.N.Y. 

2011) (Hurd, J.) ("A pro se complaint must be read liberally."). 
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B. Plaintiff's Eighth Amendment Conditions of Confinement Claim 

Plaintiff's complaint alleges that defendant Lee failed to grant 

plaintiff's request to have his cell lights be turned off or dimmed, 

notwithstanding the superintendent's knowledge of plaintiff's eye condition 

that causes photosensitivity to bright lights. Dkt. No. 2 at 16-19; Dkt. No. 2-

1 at 18-21. In support of his motion to dismiss, defendant Lee contends 

that plaintiff's complaint fails to allege that he was personally involved in 

denying plaintiff appropriate lighting conditions in his cell.3 Dkt. No. 16-1 at 

5-8. 

"Personal involvement of defendants in alleged constitutional 

deprivations is a prerequisite to an award of damages under [section] 

1983." Wright v. Smith, 21 F.3d 496, 501 (2d Cir. 1994) (citing Moffitt v. 

Town of Brookfield, 950 F.2d 880, 885 (2d Cir. 1991); McKinnon v. 

Patterson, 568 F.2d 930, 934 (2d Cir. 1977)). As the Supreme Court has 

noted, a defendant may only be held accountable for his actions under 

section 1983. See Ashcroft v. Iqbal, 556 U.S. 622, 683 (2009) 

                                            
3  In support of his motion, defendant Lee also argues that plaintiff's Eighth 
Amendment claim should be dismissed because it fails to allege facts plausibly 
suggesting that plaintiff suffered conditions of confinement that posed a substantial risk 
of serious harm. Dkt. No. 16-1 at 8-10. As will be discussed more completely below, 
because I am recommending dismissal of plaintiff's Eighth Amendment claim based on 
lack of personal involvement, I have not analyzed defendant's contention with respect 
to whether the conditions at issue exposed plaintiff to a substantial risk of serious 
harm. 
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("[P]etitioners cannot be held liable unless they themselves acted on 

account of a constitutionally protected characteristic."). In order to prevail 

on a section 1983 cause of action against an individual, a plaintiff must 

show "a tangible connection between the acts of a defendant and the 

injuries suffered." Bass v. Jackson, 790 F.2d 260, 263 (2d Cir. 1986). "To 

be sufficient before the law, a complaint must state precisely who did what 

and how such behavior is actionable under law." Hendrickson v. U.S. 

Attorney Gen., No. 91-CV-8135, 1994 WL 23069, at *3 (S.D.N.Y. Jan. 24, 

1994).4 

It is well established that a supervisor, like defendant Lee, cannot be 

liable under section 1983 solely by virtue of being a supervisor, "and 

[liability] cannot rest on respondeat superior." Richardson v. Goord, 347 

F.3d 431, 435 (2d Cir. 2003); Wright, 21 F.3d at 501. To establish 

responsibility on the part of a supervisory official for a civil rights violation, 

a plaintiff must demonstrate that the individual (1) directly participated in 

the challenged conduct; (2) after learning of the violation through a report 

or appeal, failed to remedy the wrong; (3) created or allowed to continue a 

policy or custom under which unconstitutional practices occurred; (4) was 

                                            
4  All unreported cases cited to in this report have been appended for the 
convenience of the pro se plaintiff. 
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grossly negligent in managing the subordinates who caused the unlawful 

event; or (5) failed to act on information indicating that unconstitutional 

acts were occurring. Iqbal v. Hasty, 490 F.3d 143, 152-53 (2d Cir. 2007), 

rev'd on other grounds sub nom. Ashcroft v. Iqbal, 556 U.S. 662 (2009); 

see also Richardson, 347 F.3d at 435; Colon v. Coughlin, 58 F.3d 865, 

873 (2d Cir. 1995); Wright, 21 F.3d at 501. 

In this case, plaintiff's complaint alleges that, "[d]espite having 

knowledge about [plaintiff's] condition[,] the superintendent . . . [is] refusing 

to provide [plaintiff] with reasonable accommodations that are necessary 

for [his] health and welfare[.]" Dkt. No. 2 at 12-13. In addition, attached to 

the complaint are two grievances allegedly filed by plaintiff while at 

Eastern, in which he contends that (1) defendant Lee causes him "severe 

pain within [his] eyes by violating [his] rights and [his] medical needs of the 

needing of the lights being off or extremely dim at all times within [his] 

cell"; and (2) defendant Lee "intentionally and maliciously disregard[ed] 

[plaintiff's] disability need of the lights in [his] cell being off or extremely 

dim at all times." Dkt. No. 2-1 at 18-21.  

Even liberally construed, these allegations do not support a plausible 

inference that defendant Lee was personally involved in denying plaintiff 

appropriate lighting in his cell. There are no allegations concerning how 
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defendant Lee became aware of plaintiff's request for dim lighting, and 

plaintiff neither alleges nor provides any proof in the documents attached 

to his complaint that show that defendant Lee actually became aware of 

plaintiff's grievances concerning the lighting in his cell. In the documents 

attached to plaintiff's complaint, plaintiff included three responses from 

defendant Lee concerning three grievances filed by plaintiff while at 

Eastern. Dkt. No. 2-1 at 10, 17, 32. None of those grievances, however, 

concerned plaintiff's requests for dim lighting in his cell. Id. Accordingly, 

the only allegations involving defendant Lee in connection with the cell 

lighting issue consist of plaintiff's conclusory and vague statements 

suggesting that defendant Lee (along with other, unnamed prison 

administrators) have denied plaintiff appropriate lighting in his cell. Without 

any additional allegations concerning how defendant Lee became aware 

of plaintiff's requests, plaintiff's complaint and accompanying documents 

fail to plausibly allege that defendant Lee was personally involved in 

denying plaintiff appropriate lighting in his cell. For that reason, I 

recommend that defendant's motion be granted with respect to plaintiff's 

Eighth Amendment conditions of confinement claim.  

C. Plaintiff's ADA and Rehabilitation Act Claims 

Plaintiff's complaint asserts disability discrimination claims against 
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defendant Lee in his official capacity as the Superintendent of Eastern 

under the ADA and Rehabilitation Act. See generally Dkt. No. 2. 

Defendant contends that these claims are subject to dismissal because 

plaintiff's complaint fails to allege facts plausibly suggesting either that (1) 

plaintiff was denied any opportunity to participate in or benefit from any 

particular prison program, service, or activity; or (2) plaintiff was 

intentionally discriminated against or denied reasonable accommodations. 

Dkt. No. 16-1 at 11-15.11 

 Title II of the ADA prohibits discrimination on the basis of disability 

by public entities, providing that "no qualified individual with a disability 

shall, by reason of such disability, be excluded from participation in or be 

denied the benefits of the services, programs, or activities of a public 

entity, or be subjected to discrimination by any such entity." 42 U.S.C. § 

12132; Reg'l Econ. Cmty. Action Program, Inc. v. City of Middletown 

("RECAP"), 294 F.3d 35, 45 (2d Cir. 2002). Section 504 of the 

Rehabilitation Act similarly states that "[n]o otherwise qualified individual 

with a disability . . . shall, solely by reason of her or his disability, be 

excluded from the participation in, be denied the benefits of, or be 

subjected to discrimination under any program or activity receiving Federal 

financial assistance[.]" 29 U.S.C. § 794(a); RECAP, 294 F.3d at 45. The 
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protections offered under those provisions extend to inmates in state 

correctional facilities like Eastern. See Pa. Dep't of Corrs. v. Yeskey, 524 

U.S. 206, 213 (1998) ("[T]he plain text of Title II of the ADA unambiguously 

extends to state prison inmates[.]"); Clarkson v. Coughlin, 898 F. Supp. 

1019, 1036 (S.D.N.Y.1995) (citing cases). The Second Circuit treats both 

the ADA and Section 504 claims in tandem. Henrietta D. v. Bloomberg, 

331 F.3d 261, 272 (2d Cir. 2003); Woods v. City of Utica, 902 F. Supp. 2d 

273, 279–80 (N.D.N.Y. 2012) (Hurd, J.). 

To state a claim under the ADA and the Rehabilitation Act, a 

plaintiff's complaint must allege sufficient facts plausibly suggesting that 

(1) he is a qualified individual with a disability; (2) the defendant is subject 

to the ADA; and (3) the plaintiff was denied the opportunity to participate in 

or benefit from the defendant's services, programs, or activities, or was 

otherwise discriminated against by the defendant, by reason of his 

disability. Henrietta D., 331 F.3d at 272. "Additionally, to establish a 

violation under [Section 504], a plaintiff must show that the defendant[] 

receive[s] federal funding." Id. 

In this case, while plaintiff's complaint alleges that he was denied 

opportunities to adequately engage in his legal matters and/or participate 

in disciplinary proceedings, see, e.g., Dkt. No. 2 at 13, and that he was 
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denied reasonable accommodations, see, e.g., Dkt. No. 2-1 at 6, there are 

no allegations plausibly suggesting a causal connection between plaintiff's 

disability and the denial of accommodations. Indeed, the document 

submitted by plaintiff reflecting which accommodations he was granted 

and denied in or about June and July 2016, explains why some of his 

requests were denied. Dkt. No. 2-1 at 6. In particular, plaintiff's requests 

for a mobility assistant and guidance cane were denied because, at the 

time of the request, plaintiff was housed in the SHU and escorted by 

security staff members when outside of his cell. Id. His requests for a 

talking watch and green knit cap were denied because possession of 

those items is prohibited in the SHU. Id. The request for a talking 

calculator was denied because plaintiff was not enrolled in any academic 

or cell studies that required a calculator. Id. While plaintiff complains that 

some of the accommodations he was granted were, in practice, denied to 

him or otherwise inadequate, id., there are no allegations in the complaint 

that plausibly suggest such denials were the result of discrimination based 

on plaintiff's disability. Instead, plaintiff's complaint more clearly suggests 

that the denial of accommodations was the result of retaliatory animus by 

certain prison officials because plaintiff filed requests for accommodation.5 

                                            
5  Because Judge D'Agostino's decision and order reviewing plaintiff's complaint 
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See, e.g., Dkt. No. 2 at 21 ("The said parties of this civil complaint and 

th[eir] agents are retaliating against me for seeking my needs for 

reasonable accommodations[.]"); see also Dkt. No. 2-1 at 35-36. Because 

plaintiff's complaint, even when liberally construed, fails to plausibly allege 

that he was denied reasonable accommodations to participate in 

programs, activities, or services while confined in Eastern as a result of his 

disability, I recommend defendant Lee's motion to dismiss for failure to 

state a claim be granted with respect to plaintiff's ADA and Rehabilitation 

Act claims.  

D. Whether to Permit Amendment 

Ordinarily, a court should not dismiss a complaint filed by a pro se 

litigant without granting leave to amend at least once "when a liberal 

reading of the complaint gives any indication that a valid claim might be 

stated." Branum v. Clark, 927 F.2d 698, 704-05 (2d Cir.1991); see also 

Fed. R. Civ. P. 15(a) ("The court should freely give leave when justice so 

requires."); see also Mathon v. Marine Midland Bank, N.A., 875 F. Supp. 

986, 1003 (E.D.N.Y.1995) (permitting leave to replead where court could 

                                            
did not construe the pleading to assert a retaliation cause of action, and because 
defendant Lee has not moved to dismiss a purported retaliation claim, I have not 
analyzed the sufficiency of such a claim in this report.  
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"not determine that the plaintiffs would not, under any circumstances, be 

able to allege a civil RICO conspiracy").  

In this case, the deficiencies identified in plaintiff's complaint could 

feasibly be cured through the inclusion of greater factual detail in his 

pleading. Accordingly, I recommend that plaintiff be granted leave to 

amend his complaint.  

If plaintiff chooses to file an amended complaint, he should note that 

the law in this circuit clearly provides that "'complaints relying on the civil 

rights statutes are insufficient unless they contain some specific 

allegations of fact indicating a deprivation of rights, instead of a litany of 

general conclusions that shock but have no meaning.'" Hunt v. Budd, 895 

F. Supp. 35, 38 (N.D.N.Y. 1995) (McAvoy, J.) (quoting Barr v. Abrams, 

810 F.2d 358, 363 (2d Cir. 1987)); Pourzandvakil v. Humphry, No. 94-CV-

1594, 1995 WL 316935, at *7 (N.D.N.Y. May 22, 1995) (Pooler, J.). 

Therefore, in any amended complaint, plaintiff must clearly set forth the 

facts that give rise to the claims, including the dates, times, and places of 

the alleged underlying acts, and each individual who committed each 

alleged wrongful act. In addition, the revised pleading should allege facts 

demonstrating the specific involvement of any of the named defendants in 

the constitutional deprivations alleged in sufficient detail to establish that 
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they were tangibly connected to those deprivations. Bass, 790 F.2d at 

263. Finally, plaintiff is informed that any such amended complaint will 

replace the existing complaint, and must be a wholly integrated and 

complete pleading that does not rely upon or incorporate by reference any 

pleading or document previously filed with the court. See Shields v. 

Citytrust Bancorp, Inc., 25 F.3d 1124, 1128 (2d Cir. 1994) ("It is well 

established that an amended complaint ordinarily supersedes the original, 

and renders it of no legal effect." (quotation marks omitted)). 

IV. SUMMARY AND RECOMMENDATION 

 Plaintiff's complaint alleges that he is legally blind and suffers from a 

condition that causes him to experience photosensitivity and irritation to 

the exposure of benign substances, including shower water. The 

complaint fails to allege, however, that defendant Lee was personally 

involved in denying plaintiff proper lighting in his cell or that defendant Lee 

discriminated against plaintiff for his disability by denying him reasonable 

accommodations while confined in Eastern. Accordingly, it is hereby 

respectfully 

 RECOMMENDED that defendant Lee's motion to dismiss pursuant 

to Rule 12(b)(6) of the Federal Rules of Civil Procedure (Dkt. No. 16) be 

GRANTED and that plaintiff's remaining claims be dismissed with leave to 
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amend his complaint to cure the deficiencies identified in this report.   

NOTICE: Pursuant to 28 U.S.C. § 636(b)(1), the parties may lodge 

written objections to the foregoing report. Such objections must be filed 

with the clerk of the court within FOURTEEN days of service of this 

report.6 FAILURE TO SO OBJECT TO THIS REPORT WILL PRECLUDE 

APPELLATE REVIEW. 28 U.S.C. § 636(b)(1); Fed. R. Civ. P. 6(a), 6(d), 

72; Roldan v. Racette, 984 F.2d 85 (2d Cir. 1993). 

It is hereby ORDERED that the clerk of the court serve a copy of this 

report and recommendation upon the parties in accordance with this 

court's local rules. 

Dated: October 24, 2017 
  Syracuse, New York  
 
   

                                            
6  If you are proceeding pro se and are served with this report and 
recommendation by mail, three additional days will be added to the fourteen-day 
period, meaning that you have seventeen days from the date the report and 
recommendation was mailed to you to serve and file objections. Fed. R. Civ. P. 6(d). If 
the last day of that prescribed period falls on a Saturday, Sunday, or legal holiday, then 
the deadline is extended until the end of the next day that is not a Saturday, Sunday, or 
legal holiday. Fed. R. Civ. P. 6(a)(1)(C). 
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United States District Court, S.D. New York.
Dale HENDRICKSON, Plaintiff,

v.
UNITED STATES ATTORNEY GENERAL, G.L.
Hershberger, United States Bureau of Prisons, Gary
Morgan, Pamela Ashline, Kenneth Walicki, Hulet
Keith, Otisville Medical Department, Defendants.

No. 91 CIV. 8135.
Jan. 24, 1994.

MEMORANDUM AND ORDER
McKENNA, District Judge.

*1 On December 4, 1991, pro se plaintiff Dale
Hendrickson (“Plaintiff” or “Hendrickson”), an in-
mate then in confinement at the Federal Correction-
al Institution in Otisville, New York (“Otisville”),
filed this action for injunctive relief and damages
based upon alleged violations of his rights under
the United States Constitution, Amendments I, IV,
V, VI, IX, and XIII, and upon violations of various
laws and/or regulations governing prison adminis-
tration.FN1 The Complaint named as defendants
G.L. Hershberger (“Hershberger”), the United
States Attorney General (“Attorney General”), Gary
Morgan (“Morgan”), Pamela Ashline (“Ashline”),
Kenneth Walicki (“Walicki”), Hulett Keith
(“Keith”), the Bureau of Prisons (“BOP”), and the
Otisville Medical Department (“OTV Medical De-
partment”) (collectively “Defendants”). Defendants
moved for judgment on the pleadings pursuant to
Rule 12(c) of the Federal Rules of Civil Procedure,
or, in the alternative, for summary judgment pursu-
ant to Rule 56 of the Federal Rules of Civil Proced-
ure. For the reasons set out below, Defendants' Rule
12(c) motion is granted.

I.
Defendants move to dismiss Plaintiff's Com-

plaint, pursuant to Rule 12(c) of the Federal Rules
of Civil Procedure, for failure to state a claim upon

which relief can be granted. Rule 12(c) provides:

After the pleadings are closed but within such
time as not to delay the trial, any party may move
for judgment on the pleadings. If, on a motion for
judgment on the pleadings, matters outside the
pleadings are presented to and not excluded by
the court, the motion shall be treated as one for
summary judgment and disposed of as provided
in Rule 56, and all parties shall be given reason-
able opportunity to present all material made per-
tinent to such a motion by Rule 56.

Fed.R.Civ.P. 12(c). “[T]he same standards that
are employed for dismissing a complaint for failure
to state a claim under Fed.R.Civ.P. 12(b)(6) are ap-
plicable” to a Rule 12(c) motion to dismiss for fail-
ure to state a claim upon which relief can be gran-
ted. See Ad–Hoc Comm. of the Baruch Black &
Hispanic Alumni Ass'n v. Bernard M. Baruch Col-
lege, 835 F.2d 980, 982 (2d Cir.1987); see also Vi-
acom Int'l. Inc. v. Time, Inc., 785 F.Supp. 371, 375
n. 11 (S.D.N.Y.1992); 5A Charles Wright and Ar-
thur R. Miller, Federal Practice and Procedure ¶
1367, at 515–16 (1990). Thus, the Court must read
the Complaint generously, drawing all reasonable
inferences from the complainant's allegations. See
California Motor Transp. v. Trucking Unlimited,
404 U.S. 508, 515 (1972). Moreover,
“consideration is limited to the factual allegations
in [the] amended complaint, which are accepted as
true, to documents attached to the complaint as an
exhibit or incorporated in it by reference, to matters
of which judicial notice may be taken, or to docu-
ments either in plaintiff['s] possession or of which
plaintiff[ ] had knowledge and relied on in bringing
suit.” Brass v. American Film Technologies, Inc.,
987 F.2d 142 (2d Cir.1993); accord Allen v. West-
point–Pepperell, Inc., 945 F.2d 40, 44 (2d
Cir.1991); Cortec Indus., Inc. v. Sum Holding L.P.,
949 F.2d 42, 47–48 (2d Cir.1991), cert. denied, 112
S.Ct. 1561 (1992); Frazier v. General Elec. Co.,
930 F.2d 1004, 1007 (2d Cir.1991). Defendants,
therefore, are entitled to dismissal for failure to

Page 1
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state a claim only if the Court finds beyond a doubt
that “plaintiff can prove no set of facts” to support
the claim that plaintiff is entitled to relief. See Con-
ley v. Gibson, 355 U.S. 41, 45–46 (1957).

*2 Because the 3(g) statement and declarations
submitted to this Court by Defendants have not
been considered and are hereby excluded from the
record, the Court renders its judgment on the plead-
ings pursuant to Rule 12(c).

II.
Drawing all inferences in favor of the Plaintiff,

Miller v. Polar Molecular Corp., 12 F.3d 1170,
1993 WL 527434 (2d Cir.), the facts are as follows.

During Hendrickson's confinement at Otisville,
certain video tapes which had been supplied to him
by the government were “systematically and mali-
ciously confiscated”; audio tapes and legal materi-
als also were removed from Plaintiff's possession
while he was a pre-trial detainee at Otisville. In re-
taliation for his bringing legal materials into the Ot-
isville compound area, Plaintiff claims, he was
placed in administrative detention. Compl. at 1
(presumably ¶ A.)

Hendrickson also claims at various times to
have been wrongly isolated from the general prison
population based on alleged and allegedly erro-
neous OTV Medical Department claims that he had
tuberculosis. Id. ¶ B. During these periods of med-
ical confinement, Hendrickson claims that the “4A
unit team” denied him personal visits, his right to
send mail, and telephone communications and con-
sultations necessary to his legal representation. Id. ¶
C.

Hendrickson claims that as part of his medical
confinement he was “subjected to ruthless and in-
humane [d]isciplinary action from the
D[isciplinary] H [earing] O[fficer],” and was for 15
days placed in administrative detention and for 30
days deprived of commissary, visitation, and phone
privileges. Id. ¶ D.

Hendrickson further alleges that commissary
items that he had in his possession before entering
medical confinement were wrongly confiscated
from him, and while in such confinement he was
assaulted and searched by the “OTV Riot Squad.”
Id. ¶ E. In addition, he claims, commissary receipts,
as well as legal documents and other legal materials
were confiscated from him. Id. ¶ F.

III.
Defendants argue that Plaintiff fails to state a

claim for which relief may be granted. Of course, in
considering a pro se pleading, the Court takes into
consideration the special circumstances of pro se
litigants. As the Second Circuit has often noted,
“special solicitude should be afforded pro se litig-
ants generally, when confronted with motions for
summary judgment.” Graham v. Lewinski, 848 F.2d
342, 344 (2d Cir.1988); accord, e.g., Sellers v.
M.C. Floor Crafters, Inc., 842 F.2d 639, 642 (2d
Cir.1988); Beacon Enters., Inc. v. Menzies, 715
F.2d 757, 767 (2d Cir.1983). We apply the same so-
licitous standard to the instant motion to dismiss.

Plaintiff, however, has failed to present to this
Court either a colorable theory of violation of legal
duties or facts to support a claim that might be in-
ferred from the pleadings. Even assuming the truth
of Plaintiff's allegations, the Court is left without a
cognizable claim before it.

*3 At the outset, the Court notes that to the ex-
tent that the Complaint seeks injunctive relief from
conditions of Plaintiff's treatment while at Otisville
as a pre-trial detainee, the claim is now moot as
Plaintiff has since been transferred to the United
States Penitentiary in Lompoc, California following
his conviction at trial. Hendrickson's Complaint
also fails to the extent that it seeks damages from
the United States government or government offi-
cials in their official capacity. Because the United
States government enjoys sovereign immunity, it
can be sued only to the extent it so consents. United
States v. Mitchell, 445 U.S. 535, 538 (1980)
(quoting U.S. v. Sherwood, 312 U.S. 584, 586
(1941)). No such immunity has been waived in
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suits for damages arising from constitutional viola-
tions. Keene Corp. v. United States, 700 F.2d 836,
845 n. 13 (2d Cir.), cert. denied, 464 U.S. 864
(1983). Thus, the only possible redress remaining
available to Plaintiff for the harms alleged is a Bi-
vens action FN2 against government officials in
their personal capacities for actions taken under the
color of governmental authority.

As Defendants point out, however, Plaintiff has
nowhere, other than in the caption of the Com-
plaint, mentioned by name any of the individual
named Defendants. Defs.' Mem.Supp.Mot.Dismiss
or Summ.Jt. at 2. It is true that Plaintiff did in the
body of the Complaint name the “4A Unit Team,”
the “DHO,” and the “OTV Riot Squad,” but these
designations of group actions undifferentiated as to
individuals and of official titles unconnected to any
individual names do not allege the actionable indi-
vidual behavior necessary to sustain a Bivens claim.

In a Bivens action, where Defendants are sued
in their personal capacities, actionable behavior
must be alleged as to individuals. See, e.g., Ostrer
v. Aronwald, 567 F.2d 551, 553 (2d Cir.1977);
Barbera v. Smith, 836 F.2d 96, 99 (2d Cir.1987),
cert. denied, 489 U.S. 1065 (1989). A complaint
that fails to make any specific factual allegations of
“direct and personal responsibility on the part of
any of the named defendants in regard to the loss of
any of [plaintiff's] property” must be dismissed. Lee
v. Carlson, 645 F.Supp. 1430, 1436
(S.D.N.Y.1986).

More importantly, the light in which a pro se
complaint may be considered does not burn so
brightly as to blind the court as to the rights of de-
fendants who are entitled to have claims against
them alleged with sufficient clarity as to make pos-
sible a defense. Even in a pro se complaint, claims
must “specify in detail the factual basis necessary
to enable [defendants] intelligently to prepare their
defense ...” Ostrer v. Aronwald, 567 F.2d 551, 553
(2d Cir.1977). Otherwise, blameless parties would
be subject to damages claims for free-floating innu-
endo. To be sufficient before the law, a complaint

must state precisely who did what and how such be-
havior is actionable under law. Although the Court
may make special efforts to understand the underly-
ing claim of a vague, confusing, or poorly crafted
pro se complaint that it would not undertake in con-
nection with a claim prepared by legal counsel, it
cannot do so to the extent that this would work an
injustice to defendants, whose rights also must be
protected. A defendant who is alleged to be liable
for his actions has a right to have the claims against
him spelled out with a basic degree of clarity and
particularity. See supra at 7. Although some of the
harms alleged by Plaintiff might conceivably be of
some substance, the Court cannot understand from
the documents before it which defendants are al-
leged to have participated in which allegedly ac-
tionable behavior. The Court cannot on such a basis
subject a party to potential liability. See Defs' Mot.
at 9, 10.

Summary and Order
*4 For the reasons stated, Plaintiff has failed to

plead a colorable case. Defendants' motion to dis-
miss is granted.

FN1. The Complaint states only that
“Bureau of Prison institutional Law” was
violated; subsequent documents filed by
Plaintiff imply the violation of specific
prison policies. See, e.g., Letter from
Hendrickson to Judge McKenna of
10/13/93 at 2 (citing BOP Policy Statement
1315.3 purportedly concerning prisoner ac-
cess to legal materials while in adminis-
trative detention).

FN2. Bivens v. Six Unknown Named
Agents of Federal Bureau of Narcotics,
403 U.S. 388 (1971).

S.D.N.Y.,1994.
Hendrickson v. U.S. Atty. Gen.
Not Reported in F.Supp., 1994 WL 23069
(S.D.N.Y.)
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LEXSEE 1995 U.S.DIST. LEXIS 7136

MINA POURZANDVAKIL, Plaintiff, -against- HUBERT HUMPHRY,

JUDISICIAL SYSTEAM OF THE STATE OF MINNESOTA AND OLMESTED

COUNTY COURT SYSTEAM, AND STATE OF MINNESOTA, SAINT PETER

STATE HOSPITAL, DOCTOR GAMMEL STEPHELTON, ET EL ERICKSON,

NORTH WEST BANK AND TRUST, OLMESTED COUNTY SOCIAL SERVICE,

J.C. PENNY INSURNCE, METMORE FINICIAL, TRAVELER INSURNCE,

COMECIAL UNION INSURNCE, HIRMAN INSURNCE, AMRICAN STATE

INSURNCE, FARMERS INSURNCE, C. O BROWN INSURNCE, MSI

INSURNCE, STEVEN YOUNGQUIST, KENT CHIRSTAIN, MICHEAL BENSON,

UNITED AIRLINE, KOWATE AIRLINE, FORDMOTOR CRIDITE, FIRST

BANK ROCHESTER, GEORGE RESTWICH, BRITISH AIRWAYS, WESTERN

UNION, PRUDENIAL INSURNCE, T.C.F. BANK, JUDGE SANDY KIETH,

JUDGE NIERGARI, OLMESTEAD COUNTY JUDGERING, JUDGE MORES,

JUDGE JACOBSON, JUDGE CHALLIEN, JUDGE COLLIN, JUDGE THOMASE,

JUDGE BUTTLER, JUDGE MORKE, JUDGE MOWEER, SERA CLAYTON,

SUSAN MUDHAUL, RAY SCHMITE, Defendants. 1

1   Names in the caption are spelled to reflect plaintiffs complaint.

Civil Action No. 94-CV-1594

UNITED STATES DISTRICT COURT FOR THE NORTHERN DISTRICT OF

NEW YORK

1995 U.S. Dist. LEXIS 7136

May 22, 1995, Decided  

May 23, 1995, FILED 

CASE SUMMARY:

PROCEDURAL POSTURE: Plaintiff filed a complaint

accusing defendants with kidnapping plaintiff and her

daughter, torturing plaintiff in the Mayo Clinic, and

causing plaintiff and her daughter to suffer physically,

financially, and emotionally. Certain defendants sought

vacation of the defaults entered against them without

proper service, some sought dismissal of the complaint,

and some sought both vacation of the defaults and

dismissal.

OVERVIEW: Plaintiff served defendants by certified

mail. The court determined that such service was not

authorized under federal law or under either New York

or Minnesota law. Additionally, plaintiff's extraterritorial

service of process was not effective under Fed. R. Civ. P.

4(k). Defendants were not subject to federal interpleader

jurisdiction, and they were not joined pursuant to Fed. R.

Civ. P. 14 or Fed. R. Civ. P. 19. No federal long-arm

statute was argued as a basis for jurisdiction, and the

alleged harm did not stem from acts in New York for

jurisdiction under N.Y. C.P.L.R. § 302(a). The complaint

showed no basis for subject matter jurisdiction against

defendants that were insurance companies with no

apparent relationship to claims of rape, torture,

harassment, and kidnapping, and the court found that no

basis for supplemental jurisdiction under 28 U.S.C.S. §

1367(a) existed. Venue was clearly improper under 28

U.S.C.S. § 1391(b) because no defendant resided in the

district and none of the conduct complained of occurred

there. Plaintiff's claims of civil rights violations were

insufficient because her complaint was a litany of general

conclusions, not specific allegations of fact.
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OUTCOME: The court vacated all defaults. The court

dismissed plaintiff's complaint against all moving and

non-moving defendants. The dismissal of the complaint

against certain defendants premised on the court's lack of

power either over the person of the defendant or the

subject matter of the controversy was without prejudice,

but dismissals against the remaining defendants were

with prejudice. Requests for sanctions and attorney's fees

were denied.

LexisNexis(R) Headnotes

Civil Procedure > Pleading & Practice > Service of

Process > Methods > Residential Service

Civil Procedure > Pleading & Practice > Service of

Process > Methods > Service Upon Agents

Governments > Federal Government > Employees &

Officials

[HN1] Under the Federal Rules of Civil Procedure,

service on an individual may be made by (1) delivery to

the named defendant; or (2) delivery to a person of

suitable age and discretion at the defendant's dwelling

house or usual place of abode; or (3) delivery to an agent

authorized by law or by the defendant to receive service

of process. Fed. R. Civ. P. 4(e)(2). Service on an

individual also can be accomplished through a method

authorized by the state in which the district court sits or

in which the individual is located. Fed. R. Civ. P. 4(e)(1).

Business & Corporate Law > Agency Relationships >

Agents Distinguished > General Overview

Civil Procedure > Pleading & Practice > Service of

Process > Methods > Mail

Civil Procedure > Pleading & Practice > Service of

Process > Methods > Service Upon Corporations

[HN2] Service on a corporation may be accomplished in

a judicial district of the United States (1) pursuant to a

method authorized by the law of the state in which the

court sits or in which the corporation is located; or (2) by

delivering a copy of the summons and complaint to an

officer, managing or general agent, or to any other agent

authorized by statute to receive service and, if the statute

so requires, by also mailing a copy to the defendant. Fed.

R. Civ. P. 4(h)(1), 4(e)(1).

Civil Procedure > Pleading & Practice > Service of

Process > Methods > General Overview

[HN3] Neither New York nor Minnesota law authorizes

personal service on an individual or corporation by

certified mail. N.Y. C.P.L.R. §§ 308, 311 (Supp. 1995);

N.Y. Bus. Corp. Law § 306 (Supp. 1995); Minn. Stat. §

543.08 (1995); Minn. R. 4.03 (1995).

Civil Procedure > Pleading & Practice > Service of

Process > Methods > Mail

Civil Procedure > Pleading & Practice > Service of

Process > Time Limitations > General Overview

Governments > Local Governments > Claims By &

Against

[HN4] Service on states, municipal corporations, or other

governmental organizations subject to suit can be

effected by (1) delivering a copy of the summons and

complaint to the state's chief executive officer; or (2)

pursuant to the law of the state in which the defendant is

located. Fed. R. Civ. P. 4(j)(2). Minnesota law does not

authorize service on a governmental entity by certified

mail. Minn. R. 4.03(d), (e) (1995).

Civil Procedure > Jurisdiction > Personal Jurisdiction

& In Rem Actions > In Personam Actions > General

Overview

Civil Procedure > Jurisdiction > Subject Matter

Jurisdiction > Jurisdiction Over Actions > General

Overview

Civil Procedure > Parties > Interpleaders > General

Overview

[HN5] A plaintiff's extraterritorial service of process in

New York can be effective only under any of the

following circumstances: (1) if defendants could be

subjected to the jurisdiction of a court of general

jurisdiction in New York state; (2) if the defendant is

subject to federal interpleader jurisdiction; (3) if the

defendant is joined pursuant to Fed. R. Civ. P. 14 or Fed.

R. Civ. P. 19 and is served within a judicial district of the

United States and not more than 100 miles from the place

from which the summons issues; (4) if a federal statute

provides for long-arm jurisdiction; or (5) if plaintiff's

claims arise under federal law and the defendants could

not be subject to jurisdiction in the courts of general

jurisdiction in any state of the United States. Fed. R. Civ.

P. 4(k).

Civil Procedure > Jurisdiction > Personal Jurisdiction

& In Rem Actions > In Personam Actions > General

Overview

Civil Procedure > Jurisdiction > Subject Matter

Jurisdiction > Jurisdiction Over Actions > General

Overview

[HN6] N.Y. C.P.L.R. § 302(a) provides that in order to

obtain jurisdiction over a non-domiciliary, the plaintiff

must show both certain minimal contacts between the

defendant and the state such as transacting any business

in the state and that the harm plaintiff suffered springs

from the act or presence constituting the requisite

contact.

Civil Procedure > Jurisdiction > Subject Matter

Jurisdiction > Jurisdiction Over Actions > General
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Overview

Civil Procedure > Jurisdiction > Subject Matter

Jurisdiction > Supplemental Jurisdiction > Pendent

Claims

Civil Procedure > Jurisdiction > Subject Matter

Jurisdiction > Supplemental Jurisdiction > Same Case

& Controversy

[HN7] 28 U.S.C.S. § 1367(a) requires a relationship

between the state and federal claims for pendent

jurisdiction so that they form part of the same case or

controversy.

Civil Procedure > Jurisdiction > Diversity Jurisdiction

> Citizenship > General Overview

Civil Procedure > Venue > Multiparty Litigation

[HN8] See 28 U.S.C.S. § 1391(a).

Civil Procedure > Jurisdiction > Subject Matter

Jurisdiction > Federal Questions > General Overview

Civil Procedure > Venue > Multiparty Litigation

[HN9] See 28 U.S.C.S. § 1391(1).

Civil Procedure > Venue > Federal Venue Transfers >

Improper Venue Transfers

Civil Procedure > Venue > Individual Defendants

Civil Procedure > Venue > Multiparty Litigation

[HN10] Where venue is laid in the wrong district, the

court shall dismiss, or if it be in the interest of justice,

transfer such case to any district or division in which it

could have been brought. 28 U.S.C.S. § 1406(a).

Civil Procedure > Venue > Motions to Transfer >

General Overview

Civil Procedure > Judicial Officers > Judges >

Discretion

Governments > Legislation > Statutes of Limitations >

General Overview

[HN11] The purpose of the court's discretionary authority

to transfer rather than dismiss in cases of improperly laid

venue is to eliminate impediments to the timely

disposition of cases and controversies on their merits.

Civil Procedure > Pleading & Practice > Defenses,

Demurrers & Objections > Failures to State Claims

Civil Procedure > Pleading & Practice > Defenses,

Demurrers & Objections > Motions to Dismiss

[HN12] Where a court has already dismissed against the

moving parties on jurisdictional grounds, it has no power

to address a Fed. R. Civ. P. 12(b)(6) issue.

Civil Procedure > Pleading & Practice > Defenses,

Demurrers & Objections > Failures to State Claims

Civil Rights Law > General Overview

[HN13] Complaints that rely on civil rights statutes are

insufficient unless they contain some specific allegations

of fact indicating a deprivation of rights instead of a

litany of general conclusions that shock but have no

meaning.

Civil Procedure > Parties > Self-Representation >

Pleading Standards

[HN14] A pro se plaintiff's complaint must be construed

liberally and should be dismissed only if it appears

beyond doubt that the plaintiff can prove no set of facts

in support of his claim which would entitle him to relief.

Civil Procedure > Pleading & Practice > Defenses,

Demurrers & Objections > Failures to State Claims

Civil Procedure > Pleading & Practice > Pleadings >

Amended Pleadings > General Overview

Civil Procedure > Parties > Self-Representation >

Pleading Standards

[HN15] Even pro se complaints must show some

minimum level of factual support for their claims.

Civil Procedure > Parties > Self-Representation >

General Overview

Civil Procedure > Counsel > Appointments

Civil Rights Law > Prisoner Rights > Prison Litigation

Reform Act > Claim Dismissals

[HN16] The United States Supreme Court explicitly has

acknowledged a district court's power under 28 U.S.C.S.

§ 1915(d) to dismiss as frivolous a complaint that lacks

an arguable basis either in law or in fact. The Supreme

Court has explicitly declined to rule, however, on

whether a district court has the authority to dismiss sua

sponte frivolous complaints filed by non-indigent

plaintiffs. The law in the district of New York is that a

district court may sua sponte dismiss a frivolous

complaint even if the plaintiff has paid the filing fee.

COUNSEL:  [*1]  HUBERT H. HUMPHREY, III,

Attorney General of the State of Minnesota, Attorney for

Hubert H. Humphry, III, Judicial System of the State of

Minnesota, St. Peter Regional Treatment Center, Gerald

Gammell, MD, William Erickson, MD, Thomas

Stapleton, MD, the Honorable James L. Mork, Chief

Judge Anne Simonett, Judge Jack Davies, Judge Roger

Klaphke, Judge Dennis Challeen, and Judge Lawrence

Collins, St. Paul, MN, OF COUNSEL: JEROME L.

GETZ, Assistant Attorney General.

CONDON & FORSYTH, P.C., Attorneys for British

Airways, P.L.C. and Kuwait Airways Corp., New York,

NY, OF COUNSEL: STEPHEN J. FEARON, ESQ.,

MICHAEL J. HOLLAND, ESQ.
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DUNLAP & SEEGER, P.C., Attorneys for Olmsted

County, Raymond Schmitz, Susan Mundahl, Norwest

Bank Minnesota, N.A. (the Northwest Bank & Trust),

C.O. Brown Agency, Inc., Rochester, MN, OF

COUNSEL: GREGORY J. GRIFFITHS, ESQ. 

ARTHUR, CHAPMAN, McDONOUGH, KETTERING

& SMETAK, P.A., Attorneys for J.C. Penney Insurance

Co. and Metropolitan Insurance Co., Minneapolis, MN,

OF COUNSEL: EUGENE C. SHERMOEN, JR., ESQ.

SHAPIRO & KREISMAN, Attorneys for Metmor

Financial, Inc., Rochester, NY, OF COUNSEL: JOHN

A. DiCARO, ESQ.

COSTELLO, COONEY & FEARON, Attorneys [*2]  for

Travelers Insurance Companies; Hirman Insurance;

Commercial Union Insurance Companies, Syracuse, NY,

OF COUNSEL: PAUL G. FERRARA, ESQ., ROBERT

J. SMITH, ESQ.

SMITH, SOVIK, KENDRICK & SUGNET, P.C.,

Attorneys for American States Insurance Co. and

Prudential Insurance Co., Syracuse, NY, OF COUNSEL:

THOMAS N. KAUFMANN, ESQ.
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THOMAS J. MARONEY, United States Attorney,

Attorney for Michael Benson, Postmaster, Northern
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Attorney.
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OPINION BY: ROSEMARY S. POOLER 

OPINION

MEMORANDUM-DECISION AND ORDER 

INTRODUCTION  

In the four and one-half months since she filed this

action, plaintiff Mina Pourzandvakil has filed three

amended complaints and ten motions. She also has

sought and received [*3]  entry of default against ten

defendants, none of whom she properly served. She

twice has sought and been denied temporary restraining

orders. She has included in her action defendants with no

apparent connection to this forum, that were vindicated

in actions she brought in other forums.

In response, several individual defendants and

groups of defendants have filed a total of twelve motions,

some seeking vacation of the defaults entered against

them, some seeking dismissal and others seeking both.

We grant defendants' motions insofar as they seek

vacation of the clerk's entries of default and dismissal of

the complaint. We vacate sua sponte the entries of

default against the non-moving defendants. Finally, we

dismiss the complaint in its entirety against all

defendants.

BACKGROUND  

Pourzandvakil commenced this action by filing a

complaint in the Office of the Clerk on December 9,

1994 (Docket No. 1). The complaint named as

defendants the Attorney General of the State of

Minnesota, the State of Minnesota and Olmsted County,

Minnesota judicial systems, various Minnesota judges

and prosecutors, St. Peter State Hospital in Minnesota

and various doctors who worked at St. Peter's.  [*4] 

Without specifying the time or defendant involved, the

complaint accused the defendants of kidnapping

Pourzandvakil and her daughter, torturing Pourzandvakil

in the Mayo Clinic since April 1985, and causing

Pourzandvakil and her daughter to suffer physically,

financially and emotionally. Pourzandvakil twice

requested that we issue a temporary restraining order. We

denied both requests. See Order entered December 14,

1994 (Docket No. 4) and Memorandum-Decision and

Order entered December 22, 1994 (Docket No. 6).

On December 27, 1994, Pourzandvakil filed an

amended complaint (the "first amended complaint")

(Docket No. 7) that appears to differ from the original

complaint by adding British Airways as a defendant

without making any allegations against British Airways.

The first amended complaint also differs by requesting

additional damages for prior cases and adding

descriptions of several previous cases. Annexed to the

first amended complaint is another document labeled

amended complaint (the "annexed amended complaint")

(Docket No. 7) whose factual allegations differ

substantially from both the original complaint and the

first amended complaint. The annexed amended

complaint also [*5]  adds British Airways as a party but

specifies only that Pourzandvakil has travelled on that

airline and that British Airways, along with other airlines

on which Pourzandvakil has travelled, is aware of all the

crimes committed against her.

Pourzandvakil filed yet another amended complaint
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on January 13, 1995 (the "second amended complaint")

(Docket No. 11). The second amended complaint adds as

defendants several banks, other financial institutions,

insurance companies, insurance agents or brokers,

attorneys and airlines as well as the Postmaster of

Olmsted County and Western Union. The allegations

against these defendants defy easy summarization and

will be addressed only insofar as they are relevant to the

various motions.

The Clerk of the Court has entered default against

the following defendants: J.C. Penny Insurnce (sic) 2

("J.C. Penney"), British Airways, Kowate (sic) Airline

("Kuwait"), MSi Insurnce (sic) ("MSI"), Judge Mork,

Steven Youngquist ("Youngquist"), Prudncial Insurnce

(sic) ("Prudential"), Ford Motor Credit ("Ford"), First

Bank Rochester, and TCF Bank ("TCF"). Based on the

submissions Pourzandvakil made in support of her

requests for entry of default,  [*6]  it appears that she

served these defendants by certified mail.

The court has received answers from the following

defendants: Hubert H. Humphrey III, St. Peter Regional

Treatment Center, and Drs. Gerald H. Gammell, William

D. Erickson, and Thomas R. Stapleton (joint answer filed

January 9, 1995); Olmsted County, Ray Schmitz

("Schmitz"), Susan Mundahl ("Mundahl"), C.O. Brown

Agency, Inc. ("C.O. Brown") (answer to amended

complaint filed January 23, 1995); George Restovich

("Restovich") (answer to complaint or amended

complaint filed January 30, 1995); Norwest Corporation

("Norwest") (answer to amended complaint filed January

31, 1995, amended answer of Norwest Bank Minnesota,

N.A. to amended complaint filed February 13, 1995);

Travelers Insurance Company ("Travelers") (answer filed

February 1, 1995); Michael Benson ("Benson") (answer

filed February 6, 1995); Hirman Insurance ("Hirman")

(answer filed February 6, 1995); Richard Maki ("Maki")

(answer to complaint or amended complaint filed

February 17, 1995); Western Union (answer filed

Feb ruary 21 ,  1 9 95 ) ;  S teven  C .  Y o ungq uist

("Youngquist") (answer to complaint or amended

complaint filed February 23, 1995); Kuwait (answer filed

March [*7]  6, 1995); J.C. Penney (answer filed March

22, 1995); Susan E. Cooper  (answer to amended3

complaint filed March 24, 1995); and Chief Judge Anne

Simonett, Judge Jack Davies, Judge Roger Klaphke,

Judge Dennis Challeen and Judge Lawrence Collins

(joint answer filed April 3, 1995).

2   Plaintiff's spelling is idiosyncratic, and we

preserve the spelling in its original form only

where absolutely necessary for accuracy of the

record. Otherwise we substitute the word we

believe plaintiff intended for the word she

actually wrote, e.g., "tortured" for "tureared."

The court has also received a total of ten motions

from Pourzandvakil since February 27, 1995. She moved

for a default judgment against defendants J.C. Penney,

First Bank Rochester, Prudential, Ford, MSI, British

Airways, and TCF. She moved for immediate trial and

"venue in a different place" against several defendants

and also requested action according to law and criminal

charges. Finally, she made motions opposing defendants'

motions.

3   Susan E. Cooper is not named as a defendant

in the original complaint or any amended

complaint filed with this court.  From

correspondence with Cooper's attorney, it appears

that plaintiff sent Cooper a copy of a different

version of the complaint. Because the original of

this version was not filed with the court, no action

against Cooper is pending in this court.

 [*8]  The court also has received a total of thirteen

motions  from defendants. Several of the defendants4

moved for dismissal either under Rule 56 or Rule 12 of

the Federal Rules of Civil Procedure. For instance,

C o m m e r c i a l  U n i o n  I n s u r a n c e  C o m p a n i e s

("Commercial") moved for dismissal of Pourzandvakil's

complaint pursuant to Fed. R. Civ. P. 12(b) or, in the

alternative, for a more definite statement. Commercial

argued that Pourzandvakil's complaint against it is barred

by res judicata and collateral estoppel and that this court

does not have subject matter jurisdiction over the

complaints against Commercial. American States

Insurance Company ("ASI") moved for dismissal based

on plaintiff's failure to state a claim upon which relief

can be granted. ASI further moved for an order enjoining

Pourzandvakil from further litigation against it. Maki

moved for summary judgment based on lack of personal

jurisdiction, improper venue, plaintiff's failure to state a

claim upon which relief can be granted, and lack of

subject matter jurisdiction. Hubert H. Humphrey, III, the

Judicial System of the State of Minnesota, Judge James

L. Mork, St. Peter Regional Treatment Center and Drs.

Gammell, Erickson [*9]  and Stapleton (collectively, the

"state defendants") moved for summary judgment

alleging lack of personal jurisdiction, improper venue,

plaintiff's failure to state a claim on which relief can be

granted, lack of subject matter jurisdiction, sovereign

immunity, and, on behalf of Judge Mork and the judicial

system, absolute judicial immunity. The state defendants

also requested costs and attorney's fees. Travelers moved

for summary judgment based on res judicata and/or

collateral estoppel, frivolity, lack of subject matter

jurisdiction, and improper venue. Travelers sought a

transfer of venue to Minnesota in the alternative. Hirman

moved for summary judgment based on frivolity, lack of

subject matter jurisdiction, and improper venue. Hirman

also sought transfer of venue in the alternative. Olmsted

County, Schmitz, Mundahl, C.O. Brown and Norwest

sought dismissal based on lack of personal jurisdiction,

improper venue, and plaintiff's failure to state a claim

upon which relief can be granted. With respect to
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Schmitz and Mundahl, defendants sought dismissal based

on absolute prosecutorial immunity, and with respect to

C.O. Brown, defendants sought dismissal on res judicata

grounds.  [*10]  Metmor Financial, Inc. ("Metmor")

sought dismissal based on lack of personal jurisdiction,

lack of subject matter jurisdiction, improper venue, and

plaintiff's failure to state a claim upon which relief can be

granted. Finally, Restovich moved for dismissal based on

lack of personal jurisdiction. 5

4   The court has also received three additional

motions returnable May 22, 1995. The first --

from Judges Davies, Klaphake, Challeen, Collins

and Chief Judge Simonett requests summary

judgment dismissing the complaint based on lack

of personal jurisdiction. The second by Western

Union also requests summary judgment based,

inter alia, on plaintiff's failure to state a claim on

which relief can be granted. The third, by British

Airways, also requests dismissal based, inter alia,

on plaintiff's failure to state a claim on which

relief can be granted. All three motions are

mooted by this memorandum-decision and order

which dismisses the complaint in its entirety

against nonmoving defendants for failure to state

a claim on which relief can be granted.

5   The court also received an affidavit and

memorandum of law in support of summary

judgment from J.C. Penney. However, the

documents were not accompanied by a notice of

motion.

 [*11]  Four defendants, British Airways, Kuwait,

Prudential, and Youngquist, sought vacatur of the

defaults entered against them. Prudential coupled its

request with a request for an order enjoining plaintiff

from filing or intervening in any litigation against it.

Youngquist also requested dismissal of the complaint

based on lack of personal jurisdiction and lack of subject

matter jurisdiction.

ANALYSIS 

The Defaults 

We vacate the defaults entered in this matter because

plaintiff improperly served defendants. Each application

for entry of default shows service by certified mail,

which is not permitted by relevant federal, New York or

Minnesota rules. [HN1] Under the Federal Rules of Civil

Procedure, service on an individual may be made by (1)

delivery to the named defendant; or (2) delivery to a

person of suitable age and discretion at the defendant's

dwelling house or usual place of abode; or (3) delivery to

an agent authorized by law or by the defendant to receive

service of process. Fed. R. Civ. P. 4(e)(2). Service on an

individual also can be accomplished through a method

authorized by the state in which the district court sits or

in which the individual is located. Fed.  [*12]  R. Civ. P.

4(e)(1). [HN2] Service on a corporation may be

accomplished in a judicial district of the United States (1)

pursuant to a method authorized by the law of the state in

which the court sits or in which the corporation is

located; or (2) by delivering a copy of the summons and

complaint to an officer, managing or general agent, or to

any other agent authorized by statute to receive service

and, if the statute so requires, by also mailing a copy to

the defendant. Fed. R. Civ. P. 4(h)(1) and 4(e)(1). [HN3]

Neither New York nor Minnesota law authorizes

personal service on an individual or corporation by

certified mail. See N.Y. Civ. Prac. L. & R. §§ 308, 311

(McKinney Supp. 1995); N.Y. Bus. Corp. Law § 306

(McKinney Supp. 1995); Minn. Stat. § 543.08 (1995);

Minn. R. 4.03 (1995). Finally, [HN4] service on states,

municipal corporations or o ther governmental

organizations subject to suit can be effected by (1)

delivering a copy of the summons and complaint to the

state's chief executive officer; or (2) pursuant to the law

of the state in which the defendant is located. Fed. R.

Civ. P. 4(j)(2). Minnesota law does not authorize service

on a governmental entity by certified mail. See Minn. 

[*13]  R. 4.03(d) and (e) (1995).

We therefore grant the motions by British Airways,

Prudential, Kuwait, and Youngquist to vacate the

defaults entered against them based both on the defective

service and also on the meritorious defenses discussed

below. We vacate sua sponte the entries of default

against MSI, Ford, First Bank Rochester and TCF, all of

whom were served improperly and preserved the service

issue by raising it or declining to waive it.

Concomitantly, we deny Pourzandvakil's motion for a

default judgment against J.C. Penney, First Bank

Rochester, Prudential, Ford, MSI, British Airways and

TCF. We vacate sua sponte the entry of default against J.

C. Penney, which preserved the issue of service in its

answer. By moving to dismiss or for summary judgment

without raising the issue of service, Judge Mork may

have waived the service issue. However Judge Mork

objected to personal jurisdiction as inconsistent with due

process and otherwise presented meritorious defenses.

We therefore treat his motion for summary judgment as

including a motion to vacate the entry of default and

accordingly grant it. 

II. The Jurisdictional Arguments 

In addition to raising various [*14]  other grounds

for dismissal, such as plaintiff's failure to state a claim on

which relief can be granted and res judicata, most of the

moving defendants urge (1) that this court lacks

jurisdiction over either their persons or the subject matter

of the controversy or (2) that this action is improperly

venued. As we must, we examine jurisdiction and venue

first.

A. Personal Jurisdiction 

Maki, the state defendants, Olmsted County,
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Schmitz, Mundahl, C.O. Brown, Norwest, Metmor,

Restovich and Youngquist each allege that this court

cannot exercise personal jurisdiction over them

consistent with due process constraints. In support of

their motions, these defendants present affidavits

showing that they have had no significant contacts with

the state of New York relevant to this lawsuit and that

their contacts with Pourzandvakil all occurred in

M inneso ta . N othing in  p la intiff 's  vo luminous

submissions links any of these defendants with New

York. [HN5] Plaintiff's extraterritorial service of process

can be effective only under any of the following

circumstances: (1) if defendants could be subjected to the

jurisdiction of a court of general jurisdiction in New

York State; (2) if the defendant [*15]  is subject to

federal interpleader jurisdiction; (3) if the defendant is

joined pursuant to Rule 14 or Rule 19 of the Federal

Rules of Civil Procedure and is served within a judicial

district of the United States and not more than 100 miles

from the place from which the summons issues; (4) if a

federal statute provides for long-arm jurisdiction; or (5) if

plaintiff's claims arise under federal law and the

defendants could not be subject to jurisdiction in the

courts of general jurisdiction in any state of the United

States. Fed. R. Civ. P. 4(k). Defendants are not subject to

federal interpleader jurisdiction and they were not joined

pursuant to Rule 14 or Rule 19. In addition, no federal

long-arm statute is argued as a basis for jurisdiction, and

the moving defendants all would be subject to

jurisdiction in Minnesota. Therefore, we must look to

New York's long-arm statute to determine whether

plaintiff's extraterritorial service of process could be

effective under the one ground remaining pursuant to

Rule 4(k). See N.Y. Civ. Prac. L. & R. § 302 (McKinney

Supp. 1995). [HN6] This rule provides that in order to

obtain jurisdiction over a non-domiciliary, the plaintiff

must show both certain [*16]  minimal contacts between

the defendant and the state (such as transacting any

business in the state) and that the harm plaintiff suffered

springs from the act or presence constituting the requisite

contact. Id. § 302(a). The moving defendants have

demonstrated that plaintiff does not claim harm

stemming from acts or contacts within the purview of

Section 302(a). Therefore, we grant these defendants'

motions to dismiss the complaint for lack of personal

jurisdiction.

B. Subject Matter Jurisdiction 

Pourzandvakil's complaint does not contain the

jurisdictional allegations required by Fed. R. Civ. P.

8(a)(1). Several defendants move for dismissal based

either on this pleading defect or on an affirmative claim

that no subject matter jurisdiction exists. Commercial,

Travelers and Hirman (collectively, the "moving

insurance companies") moved for dismissal because

plaintiff has not pled the complete diversity of

citizenship required for subject matter jurisdiction. The

state defendants, relying on District of Columbia Court

of Appeals v. Feldman, argue that we lack subject matter

jurisdiction over any issue that was determined in a state

court proceeding to which plaintiff [*17]  was a party.

District of Columbia Court of Appeals v. Feldman, 460

U.S. 462, 482, 75 L. Ed. 2d 206, 103 S. Ct. 1303 (1983).

These issues include plaintiff's hospitalization at St. Peter

Regional Treatment Center. Finally, Metmor also moved

for dismissal based on lack of subject matter jurisdiction

because plaintiff has failed to plead a jurisdictional basis.

The moving insurance companies note correctly that

insofar as the claims against them can be deciphered,

plaintiff states that Traveler's and Commercial did not

pay for damages to Pourzandvakil's property, harassed

her and cancelled her policy. Pourzandvakil does not

mention Hirman in her complaint, but Hirman's attorney

states that Pourzandvakil informed him in a telephone

conversation that her complaint against Hirman stemmed

from actions it took as an agent of Travelers in denying

Pourzandvakil's 1985 property damage claim.

The moving insurance companies argue that this

court has no jurisdiction over the state insurance law

claims absent complete diversity of citizenship between

plaintiff and the defendants. 28 U.S.C. § 1332. They

point out that plaintiff lists a Syracuse, New York

address for herself and that Kuwait's [*18]  address as

listed in the complaint is also in New York. Therefore,

they argue, there is no complete diversity and this court

lacks subject matter jurisdiction absent a basis for

pendent jurisdiction under 28 U.S.C. § 1367(a). Section

1367(a) [HN7] requires a relationship between the state

and federal claims so that "they form part of the same

case or controversy." Id. Because plaintiff's claims of

denial of insurance coverage bear no apparent

relationship to her other claims of rape, torture,

harassment and kidnapping, we do not believe that an

adequate basis for supplemental jurisdiction exists. Id.

Plaintiff's complaint therefore shows no basis for subject

matter jurisdiction against the moving insurance

companies, and we dismiss as against them. 6

6   We ordinarily would offer plaintiff an

opportunity to amend her complaint because her

submissions and Kuwait's answer indicate two

bases on which plaintiff might be able to argue

diversity of citizenship. First, although plaintiff

lists her address in Syracuse, New York, she also

has indicated on the civil cover sheet that she is

an Iranian Citizen and we are not aware of her

residence status. As a permanent resident, she

would be deemed a citizen of the state in which

she resides. 28 U.S.C. § 1332(a). However, if she

lacks permanent resident status, her citizenship

would be considered diverse from that of all the

defendants. Id. § 1332(a)(2). Second, Kuwait has

submitted an answer in which it claims to be a

foreign state within the meaning of 28 U.S.C. §
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1603. If Kuwait is correct, plaintiff may have an

independent basis for jurisdiction over Kuwait.

See 28 U.S.C. § 1330. If Pourzandvakil could

show subject matter jurisdiction over Kuwait

without resort to diversity of citizenship, then

Kuwait's residence in New York may not be

relevant to the issue of whether this court has

diversity jurisdiction under Section 1332. Cf.

Hiram Walker & Sons, Inc. v. Kirk Line, 877 F.2d

1508, 1511-1512 (11th Cir. 1989), cert. denied,

131 L. Ed. 2d 219, 115 S. Ct. 1362 (1995)

(holding that the joinder of a non-diverse

defendant sued under federal question jurisdiction

did not destroy diversity as to the remaining

defendant). Here, however, plaintiff's complaint

is subject to so many other meritorious defenses -

- including complete failure to state a cause of

action -- that an amendment would be an exercise

in futility. Additionally, plaintiff has not

requested permission to amend, proffered an

amended pleading, or indeed even supplied an

affidavit stating her residency status or alleging a

basis of jurisdiction over her claims against

Kuwait other than diversity under 28 U.S.C. §

1332.

 [*19]  We also agree with the state defendants that

state court decisions may render certain of plaintiff's

claims against them unreviewable either because of res

judicata or lack of subject matter jurisdiction. However,

because plaintiff's claims are so generally stated and so

lacking in specifics, we are unable to discern at this

juncture what parts of her complaint would be outside the

jurisdiction of the court. In any case, we already have

determined that the state defendants are clearly entitled

to dismissal on personal jurisdiction grounds. As for

Metmor, we believe that plaintiff may be attempting to

state a civil rights claim by alleging a conspiracy to

murder in connection with a judge although she fails to

articulate an actionable claim. We note that we already

have determined, in any case, that Metmor is entitled to

dismissal on personal jurisdiction grounds.

C. Venue 

Metmor, Travelers, Maki, Hirman, Norwest,

Olmsted County, C.O. Brown, Schmitz and Mundahl

also allege that Pourzandvakil's action is not properly

venued in this court. Although these defendants are

entitled to dismissal on independent grounds, improper

venue also would support dismissal as to these

defendants.  [*20]  The general venue statute provides

that a diversity action, except as otherwise provided by

law, may be brought only in

 

   [HN8] (1) a judicial district where any

defendant resides, if all defendants reside

in the same State, (2) a judicial district in

which a substantial part of the events or

omissions giving rise to the claim

occurred, or a substantial part of property

that is the subject of the action is situated,

or (3) a judicial district in which the

defendants are subject to personal

jurisdiction at the time the action is

commenced, if there is no district in

which the action may otherwise be

brought.

 

28 U.S.C. § 1391(a). Section 1391(b) provides that

federal question actions, except as otherwise provided by

law, may be brought only in

   [HN9] (1) a judicial district where any

defendant resides, if all defendants reside

in the same State, (2) a judicial district in

which a substantial part of the events or

omissions giving rise to the claim

occurred, or a substantial part of property

that is the subject of the action is situated,

or (3) a judicial district in which any

defendant may be found, if there is no

district in which the action may otherwise

be brought.

 

 [*21] Id. § 1391(b). The majority of the defendants in

this action are residents of Minnesota and all of the

events of which Pourzandvakil complains occurred in

Minnesota. No defendant resides in the Northern District

of New York, and none of the conduct plaintiff

complains of occurred in this district. Therefore, venue in

the Northern District of New York is clearly improper.

[HN10] Where venue is laid in the wrong district, the

court "shall dismiss, or if it be in the interest of justice,

transfer such case to any district or division in which it

could have been brought." Id. § 1406(a). Because, as we

will explain below, Pourzandvakil's complaint not only

fails to state a claim upon which relief can be granted but

is also frivolous, we do not deem it to be in the interest of

justice to transfer this case to another district. [HN11]

The purpose of the court's discretionary authority to

transfer rather than dismiss in cases of improperly laid

venue is "to eliminate impediments to the timely

disposition of cases and controversies on their merits."

Minnette v. Time Warner, 997 F.2d 1023, 1027 (2d Cir.

1993) (holding that it was an improper exercise of

discretion to dismiss rather than transfer [*22]  when the

statute of limitations on a timely filed complaint ran

between filing and dismissal). In this case, as discussed

below, a review of the complaint and the plaintiff's

submissions on these motions indicates that her claims

are frivolous. We therefore dismiss as to the moving

defendants both on venue grounds and on the other

grounds already identified as applicable. We note also

that plaintiff has made claims similar to those in this

action against many of the same defendants in the United

Case 9:17-cv-00398-MAD-DEP   Document 22   Filed 10/24/17   Page 31 of 33



States District Court for the District of Minnesota.

Pourzandvakil v. Price, Civ No. 4-93-207 (D.Minn.

1993). This action was dismissed by Order to Show

Cause entered April 12, 1993. 

III. Failure to State a Claim on Which Relief Can be

Granted and Frivolity 

Defendants ASI, Travelers, Hirman, Norwest, C.O.

Brown, Olmsted County, Schmitz, Mundahl, Prudential,

Metmor, and Youngquist as well as the state defendants

have attacked the sufficiency of plaintiff's complaint.

Travelers and Hirman urge that the complaint is frivolous

while the remaining defendants argue only that the

complaint fails to state a claim upon which relief can be

granted. Fed. R. Civ. P. 12(b)(6).  [HN12] We already7

[*23]  have dismissed against all the moving parties

except ASI on jurisdictional grounds and therefore have

the power to address the Rule 12(b)(6) issue only on

ASI's motion. See Bell v. Hood, 327 U.S. 678, 682-83, 90

L. Ed. 939, 66 S. Ct. 773 (1946) (subject matter

jurisdiction); Arrowsmith v. United Press Int'l, 320 F.2d

219, 221 (2d Cir. 1963) (personal jurisdiction). We grant

ASI's motion and note in passing that were we

empowered to reach the merits regarding the remaining

moving defendants, we also would dismiss the complaint

against them for failure to state a claim upon which relief

can be granted. We also dismiss sua sponte as frivolous

the complaint against all defendants who have not been

granted dismissal previously on jurisdictional grounds.

7   J.C. Penney also submits an affidavit

requesting dismissal on this basis and others, but

has not filed or served a notice of motion.

Pourzandvakil has not specified a statutory or

constitutional basis for her claims against ASI or any of

the other [*24]  defendants. She alleges that certain of the

insurance company defendants denied her claims for

damages without alleging that the denial was in any

respect wrongful. She also alleges in general terms that

the defendants harassed, tortured, kidnapped and raped

her and perhaps were involved in a murder plot but does

not supply (1) the dates on which these actions occurred,

except to say that they began in 1984 and 1985; (2) the

names of the specific defendants involved in any

particular conduct; or (3) a description of any particular

conduct constituting the harassment, torture or

kidnapping. She suggests without further detail that ASI

was involved in a plot to murder her by placing her in the

Mayo Clinic. Although plaintiff does not allege specific

constitutional provisions or statutes that defendants have

violated, we assume -- largely because many of the

defendants involved are state officials or state employees

and she appears to complain of certain aspects of various

trials -- that she wishes to complain of violations of her

civil rights. [HN13] Complaints that rely on civil rights

statutes are insufficient unless "they contain some

specific allegations of fact indicating a deprivation [*25] 

of rights, instead of a litany of general conclusions that

shock but have no meaning." Barr v. Abrams, 810 F.2d

358, 363 (2d Cir. 1987). [HN14] A pro se plaintiff's

complaint must be construed liberally and should be

dismissed only "if it appears beyond doubt that the

plaintiff can prove no set of facts in support of his claim

which would entitle him to relief." Estelle v. Gamble,

429 U.S. 97, 106, 50 L. Ed. 2d 251, 97 S. Ct. 285 (1976)

(quotation omitted). Pourzandvakil has not satisfied even

this minimal test; her complaint and submissions on this

motion demonstrate that she cannot prove any set of facts

in support of her claim which would entitle her to relief.

Her complaint consists of a "litany of general

conclusions" rather than "specific allegations of fact".

Barr, 810 F.2d at 363.

Ordinarily we would allow plaintiff an opportunity

to replead to state specific allegations against ASI, but

three factors militate against this course of action. First,

our December 22, 1994, Memorandum - Decision and

Order denying plaintiff's request for a temporary

restraining order indicated that she had not shown a

likelihood of success on the merits of her claim because

she had not [*26]  pled any specific actionable facts.

Despite the fact that plaintiff since has filed three

amended complaints, she still fails to set forth specific

actionable conduct. Second, the defendants' motions

themselves have alerted plaintiff to the need to show

specific actionable facts, and yet her voluminous

submissions in opposition to the motions contain no

specific actionable facts. Finally, plaintiff has asserted

similar allegations against many of the same defendants

sued in this action -- although not ASI -- as well as others

in several different jurisdictions. See Pourzandvakil v.

Blackman,  Civ. No. 94-C944 (D.D.C. 1994),8

Pourzandvakil v. Doty (E.D.N.Y. 1993), Pourzandvakil

v. Price, Civ. No. 7 (D.Minn. 1993). Where the results

are known to us these actions resulted in dismissals for

failure to state a claim upon which relief can be granted.

Pourzandvakil v. Price, Civ. No. 4-93-207, Order to

Show Cause entered April 12, 1993; Pourzandvakil v

Blackman, Civ. No. 94-C-94, Order entered April 28,

1994, aff'd Civ. No. 94-5139 (D.C. Cir. 1994) (per

curiam). In the Minnesota case, dismissal took place after

the district court offered plaintiff an opportunity to [*27] 

amend her pleading and plaintiff still was not able to

offer specifics.  [HN15] Even pro se complaints must9

show "some minimum level of factual support for their

claims." Pourzandvakil v. Blackman, Civ. No. 94-C-94,

(quoting White v. White, 886 F.2d 721, 724 (4th Cir.

1989)). We therefore dismiss plaintiff's complaint against

ASI for failure to state a claim upon which relief can be

granted. Fed. R. Civ. P. 12(b)(6).

8   Former Supreme Court Justice Harry A.

Blackmun.

9   We note also that plaintiff has not requested

leave to amend in this action.
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We note that in Pourzandvakil v. Blackman, Judge

John H. Pratt dismissed plaintiff's in forma pauperis

complaint sua sponte under 28 U.S.C. § 1915(d), holding

both that it failed to state a claim on which relief can be

granted and that it was frivolous. We consider here

whether we have the authority to dismiss sua sponte

plaintiff's complaint, which was not filed in forma

pauperis, as frivolous as against all non-moving

defendants.  [*28]  [HN16] The Supreme Court explicitly

has acknowledged a district court's power under Section

1915(d) to dismiss as frivolous a complaint which "lacks

an arguable basis either in law or in fact." Neitzke v.

Williams, 490 U.S. 319, 325, 104 L. Ed. 2d 338, 109 S.

Ct. 1827 (1989). The Supreme Court explicitly declined

to rule, however, on whether a district court has the

authority to dismiss sua sponte frivolous complaints filed

by non-indigent plaintiffs. Id. at 329 n.8. The law in this

circuit is that a district court may sua sponte dismiss a

frivolous complaint even if the plaintiff has paid the

filing fee. See Tyler v. Carter, 151 F.R.D. 537, 540

(S.D.N.Y. 1993), aff'd 41 F.3d 1500 (2d Cir. 1994); cf.

Pillay v. I.N.S., 45 F.3d 14, 17 (2d Cir. 1995) (per

curiam) (dismissing sua sponte appeal for which

appellant had paid normal filing fee). We believe that sua

sponte dismissal is appropriate and necessary here

because (1) plaintiff's claims lack an arguable basis in

law and fact; (2) plaintiff has repeatedly attempted to

replead her claims without being able to articulate

actionable conduct; (3) some of plaintiff's claims have

been tested in other courts [*29]  and found to be without

merit; and (4) the issue of frivolity has been presented by

at least some of the moving defendants.

We therefore dismiss with prejudice plaintiff's

complaint as frivolous as to all defendants -- regardless

of whether they have moved for dismissal -- that have

not been granted dismissal on jurisdictional grounds. We

direct the clerk to return plaintiff's filing fee to her. Tyler,

151 F.R.D. at 540.

IV. Requests for Sanctions, Costs, Attorney's Fees

and Injunction Against Filing Further Actions 

Because plaintiff is pro se and appears to have a

belief in the legitimacy of her complaint, we do not

believe that the purpose of Rule 11 would be served by

awarding sanctions. See Carlin v. Gold Hawk Joint

Venture, 778 F. Supp. 686, 694-695 (S.D.N.Y. 1991).

Moreover, her litigiousness has not yet reached the point

at which courts in this circuit have justified injunctive

relief. See id. at 694 (and collected cases). We therefore

deny the requests of ASI and Prudential for injunctive

relief. Our refusal to grant sanctions and injunctive relief

however, is conditioned on this dismissal putting an end

to plaintiff's attempts to sue these defendants [*30]  on

these claims in this forum. Any further attempts by

plaintiff to revive these claims will result in our revisiting

the issue of sanctions. Id. at 695.

CONCLUSION  

All defaults entered by the clerk are vacated.

Plaintiff's complaint is dismissed in its entirety against all

moving and non-moving defendants. The dismissal of the

complaint against Maki, the state defendants, Olmsted

County, Schmitz, Mundahl, C.O. Brown, Norwest,

Metmor, Restovich, Youngquist, Commercial, Travelers

and Hirman is without prejudice as it is premised on this

court's lack of power either over the person of the

defendant or the subject matter of the controversy. See

Voisin's Oyster House, Inc. v. Guidry, 799 F.2d 183,

188-9 (5th Cir. 1986) (dismissal for lack of subject

matter jurisdiction is not a dismissal on the merits); John

Birch Soc'y. v. National Broadcasting Co., 377 F.2d 194,

199 n.3 (2d Cir. 1967) (dismissal for lack of subject

matter jurisdiction implies no view of merits); Orange

Theatre Corp. v. Rayherstz Amusement Corp., 139 F.2d

871, 875 (3d Cir.) cert. denied, 322 U.S. 740, 88 L. Ed.

1573, 64 S. Ct. 1057 (1944) (dismissal for lack of

personal jurisdiction is not [*31]  a dismissal on the

merits). The dismissals against the remaining defendants

are with prejudice. All requests for sanctions and

attorney's fees are denied. The requests of defendants

ASI and Prudential for an injunction with respect to

future litigation is denied. However, plaintiff is cautioned

that any litigation in this forum attempting to revive the

claims addressed herein may subject her to sanctions.

Plaintiff's motions are denied as moot.

IT IS SO ORDERED.

DATE: May 22, 1995 

Syracuse, New York

ROSEMARY S. POOLER 

UNITED STATES DISTRICT JUDGE 
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