
IN THE UNITED STATES DISTRICT COURT 

FOR THE EASTERN DISTRICT OF PENNSYLVANIA 

 

R. ALEXANDER ACOSTA,   : CIVIL ACTION 

SECRETARY OF LABOR, UNITED   :  

STATES DEPARTMENT OF LABOR :  

 :  

                         v. :  

 :  

JOHN J. KORESKO, V, et al. : NO.  09-988 
 

REPORT AND RECOMMENDATION 

RE:  W.S. NEWELL & SONS, INC.’S  

OBJECTION TO INCLUSION IN THE TRUSTS 

 

ELIZABETH T. HEY, U.S.M.J. July 12, 2017 

 

I. PROCEDURAL BACKGROUND  

 On January 9, 2017, the W.S. Newell Employee Welfare Benefit Plan (“the 

Newell Plan”)
1
 filed an objection to the Unified Model for Equitable Distribution 

(“Unified Model”) of the remaining assets of the Regional Employers Assurance Leagues 

Voluntary Employees’ Beneficiary Association Trust (“REAL VEBA”) and the Single 

Employer Welfare Benefit Plan Trust (“SEWBPT”) (together, “the Trusts”).
2
  

                                                           

 
1
The objection was filed by counsel for W.S. Newell & Sons, Inc., the plan 

sponsor.  Doc. 1441 at 1.  There is inconsistency in the exact title of the Plan both in the 

documents and in the parties’ terminology.  The Plan to which this Report pertains is 

variously entitled the W.S. Newell, Inc., Welfare Benefit Plan, the W.S. Newell 

Employee Welfare Benefit Plan, or the Welfare Benefit Plan for the Employees of W.S. 

Newell, Inc. 
 

 
2
For a detailed discussion of the events that led to the decision to dissolve the 

Trusts and equitably distribute the remaining assets, and of the Unified Model, see Perez 

v. Koresko, 86 F. Supp.3d 293 (E.D. Pa. 2015); Hugler v. Koresko, Civ. No. 09-988, 

2017 WL 1030219, Report and Recommendation (E.D. Pa. Feb. 17, 2017) approved and 

adopted, 2017 WL 1021476 (E.D. Pa. Mar. 16, 2017).        
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Specifically, the Newell Plan objects to its inclusion in the Trusts and maintains that it is 

a separate entity.  Doc. 1441.  The Department of Labor (“DOL”) agrees that, as of 2008, 

the Newell Plan was not a part of the Trusts and that there is no impediment to its 

withdrawing from the REAL VEBA, but asks that there be a reconciliation of accounts 

due to the comingling of assets between the Newell Plan and the Trusts.  Doc. 1516.    

 The separateness of the Newell Plan is not a new issue in Civil Action 09-988’s 

saga.  As I explained in my Report of February 17, 2017, this issue arose in the 

Independent Fiduciary’s (“IF”) oversight of the Trusts in October and November 2014, 

when the IF sought guidance on handling an annuity payment funded by an annuity on 

the life of Sadie Newell, which was payable to the W.S. Newell Welfare Benefit Plan 

Trust.  Doc. 1455 at 15 (citing Doc. 1062 at 1).  Ultimately, Judge McLaughlin 

authorized the return of the annuity check to the insurance company with a letter advising 

that the IF was not the trustee for the trust to whom the check was made out.  N.T. 

11/13/14 (Doc. 1088) at 23. 

 In her decision finding that John J. Koresko, V., (“Koresko”) violated his ERISA-

imposed fiduciary duties, Judge McLaughlin listed the Newell Plan as one of the plans in 

the Trusts, Perez v. Koresko, 86 F. Supp.3d 293, 333 (E.D. Pa. 2015) (¶ 50(398)), and 

indicated that it was an active plan as of June 10, 2014.  Id. at 336 (¶ 52(63)).  However, 

later in the opinion, Judge McLaughlin cited Koresko’s January 7, 2014 deposition in 

support of her statement that “[t]he Newell trust was not a part of the REAL VEBA Trust 

but was ‘separate and distinct.’”  Id. at 355 (¶ 152).  In this section of her opinion, 

documenting certain transfers of assets out of the Trusts, Judge McLaughlin included 
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amounts transferred to Newell-related accounts, indicating that these funds were 

transferred outside the Trusts.  Id. at 355 (¶ 152).  Judge McLaughlin included these 

transfers in the amounts improperly diverted from the Trusts, id. at 393, rather than 

transactions within the plans and accounts associated with the Trusts, suggesting that the 

Newell Plan is separate and apart from the Trusts.  Because there are conflicting 

indications regarding the status of the Newell Plan in Judge McLaughlin’s opinion, there 

is no law of the case on the issue.   

 In an attempt to construct a complete record, I ordered the exchange of 

information between the Newell Plan and Marcum, LLC, (“Marcum”), the court-

appointed forensic accountant, via the DOL.  Doc. 1455 at 18.
3
  Upon review of the 

information submitted, I also ordered Marcum to provide an accounting of the 

transactional history of the Newell-related accounts.  Doc. 1491.
4
  On May 5, 2017, I held 

a hearing on the Newell Plan’s objections.  It appearing clear that the Newell Plan or a 

predecessor plan unquestionably was at one point in time part of the Trusts, I asked the 

parties to brief the legality of, and any liability arising from, the Newell Plan’s 

withdrawal from the Trusts.  Both sides offered final briefing on June 9, 2017, and both 

continue to maintain that the Newell Plan was intended to be and should be treated as 

separate.  Even after the exchange of information, the preparation of the accounting, 

                                                           

 
3
The documents provided to the court and parties by Marcum were referred to at 

the objection hearing on May 25, 2017, and are made part of the record.  They will be 

referred to as Exhibit Marcum #.     

 

 
4
The transactional history of the Newell accounts was also referred to and made 

part of the record at the objection hearing and will be referred to as the Marcum 

Accounting.  
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holding a hearing on the matter, and additional briefing, many gaps remain.  However, 

based on all the information before the court, I conclude that the Newell Plan is separate 

and will recommend that its assets be disentangled from the Trusts.   

II.  DISCUSSION 

 Before embarking on a discussion of the creation of the W.S. Newell, Inc. Welfare 

Benefit Plan, I will introduce the relevant individuals and entities.  The Newell family, 

with its patriarch William S. Newell, Jr., matriarch Sadie P. Newell, and their sons 

William S. Newell, III, (“Sam Newell”) and David Keith Newell (“Keith Newell”), are 

related to several plans included in the Trusts.
5
  In addition to W.S. Newell, Inc., which 

became W.S. Newell & Sons, Inc. (sponsor of the plan at issue), members of the family 

operated Newell Management Corporation (“Newell Management”) and K&S 

Development, Inc.  Doc. 1478-1 at 9-11; Exhs. Marcum 1 & 10 
6
  

 In an attempt to clarify the Newell Plan’s status, Keith Newell testified at the May 

25, 2017 hearing, as did James Morgan, the financial advisor involved in the financial 

planning for the Newell family.  N.T. 5/25/17 at 18-43, 44-47.  David Rhodes, an 

accountant to the Newell family, is mentioned extensively throughout the documentation 

                                                           

 
5
Mr. and Mrs. Newell were insured in a “second to die” arrangement.  William S. 

Newell, Jr., passed away on September 19, 2009.  Mrs. Newell, who was insured through 

the Newell Plan, died on October 2, 2011.  Exh. Marcum 28.  Her passing triggered the 

payment of insurance proceeds to the plan of $20,506,486.93, and payments to her sons 

from the plan totaling $18 million.  Marcum Accounting at 10.  Substantial assets remain 

in the plan.        
  

 
6
K&S Development is not relevant to the objection now before the court. 
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and spoke with the Internal Revenue Service on February 28, 2007, to explain the history 

of the Newells’ benefit plans.  Doc. 1478-2 at 12.    

   A. Separateness   

  1. Newell Management 

 There is no dispute that the first welfare benefit plan established by the Newells, 

for Newell Management, participated in the REAL VEBA.  Newell Management 

executed the REAL VEBA Adoption Agreement on September 3, 1998, and the minutes 

of the Newell Management Board of Directors’ meeting of October 15, 1998, indicate an 

intent to participate in the REAL VEBA.  Exh. Marcum 1; Doc. 1517-1.  

 There is also no dispute that the plan associated with Newell Management was 

ultimately subsumed into the welfare benefit plan established by W.S. Newell, Inc., the 

Newell Plan at issue here.  In a letter dated September 23, 2009, Sam Newell wrote a 

letter indicating that Newell Management wanted to combine its welfare benefit plan with 

the Newell Plan.  Exh. Marcum 22.
7
  On November 11, 2009, Newell Management 

authorized Community Trust Company (“CTC”), the plan’s trustee, to transfer the assets 

held on behalf of Newell Management to the Newell Plan.  Exh. Marcum 34.
8
   From that 

                                                           

 
7
The only indication that Newell Management exited the REAL VEBA prior to its 

merger with the Newell Plan comes from David Rhodes.  During a phone interview with 

the Internal Revenue Service, Mr. Rhodes, an accountant for the Newells, stated that 

Newell Management had converted to a single employer plan on January 1, 2004.  Doc. 

1478-2 at 12.   

 

 
8
An inventory of insurance policies in the Newell Plan prepared in January 2010 

indicates that the policies previously related to Newell Management were now part of the 

Newell Plan.  Doc. 1479-14; Exh. Marcum 23.      
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point, including at the time the Trusts were turned over to the control of the Court, the 

plan associated with Newell Management was subsumed in the Newell Plan.   

  2. The Newell Plan 

 The question remains whether the Newell Plan is or was part of the REAL VEBA.  

The DOL argues that “the critical issue is whether the employer-settlors intended to 

create a trust relationship under the REAL VEBA arrangement,” see Doc. 1516 at 11 

(citing Frank v. Colt Indus., 910 F.2d 90, 98 (3d Cir. 1990)), and maintains that the court 

should look to the written instruments that established the relationship to make that 

determination.  Doc. 1516 at 11 (citing 29 U.S.C. § 1102(a)(1); Restatement (Third) of 

Trusts § 4, cmt d (2001)).
9
  Unlike the clarity in the documentation regarding Newell 

Management’s status, the documentation related to the Newell Plan is contradictory as to 

whether the Newell Plan is or was at any time a part of the REAL VEBA, and, thereby, 

the Trusts.  I will therefore examine the history of the Newell Plan more closely. 

 Based on the documents provided to the court, the Newell Plan was born on 

February 6, 2004, when W.S. Newell, Inc., by signator William S. Newell, Jr., executed 

an Adoption Agreement entitled “Health and Welfare Benefit Plan Adoption 

Agreement.”  Doc. 1479-1 at 1, 6.  This document provides little guidance in determining 

whether the Newell Plan was part of the REAL VEBA.  Although the form did not 

contain “REAL VEBA” in the title, the form appears to be a REAL VEBA form as 

                                                           

 
9
Comment d of Section 4 specifically states, “the terms of the trust are determined 

by the provisions of the governing instrument as interpreted in light of all the relevant 

circumstances and such direct evidence of the intention of the settlor with respect to the 

trust . . . .”  Restatement (Third) of Trusts § 4, cmt d (2001).     
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indicated in the lower right corner of each page.  The document opens with a declaration 

that the “Employer hereby adopts a Health and Welfare Plan and its companion Trust by 

executing this Adoption Agreement,” and identified the companion trust as the “W.S. 

Newell, Inc. Health and Welfare Benefit Plan Trust.”  Id. at 3.  Apart from this preamble, 

however, there is no indication that a companion trust was created.  Moreover, the 

reference to a specific plan-related trust is not dispositive of whether the plan was part of 

the Trusts.  Many of the Adoption Agreements for other plans in the Trusts identify their 

company rather than the REAL VEBA or SEWBPT as the “trust.”  Consistent with the 

other plans in the Trusts, the administrator is listed as Penn-Mont Benefit Services, Inc. 

(“Penn Mont”), and the trustee is listed as CTC.  Id.  According to Mr. Morgan, the 2004 

documentation created a single employer plan for the Newells rather than a REAL VEBA 

multi-employer plan.  N.T. 5/25/17 at 29.  However, there is absolutely no indication that 

any separate trust was set up at that time.
10

   

 The DOL notes that there is evidence in the Adoption Agreement and in the 

communications preceding its execution that the Newells “intended to participate in the 

REAL VEBA arrangement to obtain tax benefits that Koresko advertised as available 

under a ten or more employer plan.”  Doc. 1516 at 21-22.  As summarized by the 

Honorable Lawrence Stengel in addressing Koresko’s tax suit for return of penalties 

assessed against him in relation to the REAL VEBA,  

                                                           

 
10

Mr. Morgan testified that there was a REAL VEBA plan prior to the 2004 

arrangement.  N.T. 5/25/17 at 18-19, 29.  Other than the plan associated with Newell 

Management, there is no indication of a Newell-related plan prior to the 2004 Adoption 

Agreement.    
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REAL VEBA Trust is a tax-driven “multiemployer trust’” . . 

. that was designed and intended from its inception as an 

entrepreneurial venture offering a tax-favored funding 

vehicle for participating employers who sought to maximize 

the deductibility of their cost for welfare benefits for 

themselves and their employees.  . . .  

 To achieve that tax objective, the REAL VEBA is 

specifically designed as a “voluntary employees’ beneficiary 

association” (“VEBA”) described in § 501(c)(9) of the 

Internal Revenue Code (“IRC”), and it was intended as a 

“ten or more employer plan” (“TOME Plan”) that meets the 

requirements of IRC § 419A(f)(6). 

 

Koresko v. United States, 123 F. Supp.3d 654, 673-74 (E.D. Pa. 2015) (quoting 

representations by Koresko in the tax and labor cases) (internal citations omitted).  

Although the language of the Adoption Agreement is ambiguous, referring to certain 

limitations imposed by sections 419 and 419A of the IRC, the emails preceding the 

Adoption Agreement were clearly focused on the tax advantages that the REAL VEBA 

would provide.  See Doc. 1516-1 at 11-18.    

 In addition, documentation executed by the administrator and trustee on October 

29, 2004, indicates that the Newell Plan was part of REAL VEBA and that REAL VEBA 

accepted a contribution of real estate from the Newell Plan.   

Whereas REAL VEBA provides certain welfare benefits to 

participating employees of W.S. Newell, Inc., and a 

contribution of realty was accepted by the Plan and Trust 

solely for the purpose of funding W.S. Newell, Inc.’s 

employees’ benefits, such transaction was not a sale or 

exchange.  

 

Doc. 1516-1 at 20.
11

   

                                                           

 
11

This document is a Resolution of the Corporate Trustee and Plan Administrator 

of the REAL VEBA Trust, acknowledging a contribution of real estate by the Newell 
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 In its post-hearing submissions, the Newell Plan presented documentation that the 

Newells intended in 2004 to create a Private Insurance Company (“PIC”), and argues that 

this evidences their intention to create their own separate entity.  Doc. 1517-10.  

However, a careful review of the underlying emails establishes a symbiotic relationship 

between the Newells’ PIC and the REAL VEBA.  

As a preliminary matter, we are assuming that the PIC 

strategy will involve REAL VEBA as the welfare plan 

providing the death benefits. 

 

Doc. 1517-4 at 1 (email from Jim Morgan 7/28/02).  Thus, I am unconvinced that the 

attempted use of the PIC arrangement at the Newell Plan’s inception answers the 

question of separateness.   

 The Newell Plan’s second iteration came into being in 2008.  In the corporate 

resolutions of April 28, 2008, the board of directors of W.S. Newell, Inc., discussed the 

creation of an LLC to fund the welfare benefits for the corporation’s employees.  Doc. 

1516-1 at 29-31.  On the same day, Sam Newell, as the authorized signator for the 

adopting employer, executed a Master Trust Agreement establishing the W.S. Newell 

Welfare Benefit Plan Trust.  Doc. 1516-1 at 32-47.
12

  Mr. Morgan explained that the 

financial reasons for the 2008 alteration to the benefit plan were “to further separate 

themselves into their own plan,” and to preserve assets and further the estate and business 

                                                           

Plan, which K&S Development purchased for $2,500,000.  Doc. 1516-1 at 19-20; Exhs. 

Marcum 7 & Marcum 10.    

 

 
12

There is also partial documentation of another Master Trust Agreement created 

the same day entitled Single Employer Welfare Benefit Plan.  Exh. Marcum 15 at 17-18.  
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planning.  N.T. 5/25/17 at 19, 30.  The creation of this trust is again not by itself 

dispositive of the question of separateness.  Indeed, if the Newell Plan were already 

separate from the Trusts, it is not clear why the 2008 change was necessary.       

 The DOL notes several differences between the 2008 Trust Agreement and the 

REAL VEBA Master Trust agreement in support of the conclusion that the Newells 

created a separate trust in 2008.   

[T]he REAL VEBA master trust agreement refers to the 

creation of a trust under a [TOME] plan, but this reference is 

absent in the 2008 Newell Company trust agreement, which 

refers to the creation of a “single employer welfare benefit 

plan.”  Compare ECF No. 269-14 at 4 (Section 2.1) with 

[Doc. 1516-1 at 34] (Section 2.1).  The REAL VEBA master 

trust agreement also contains a provision regarding the 

earmarking of each employer’s plan assets, which is omitted 

under the 2008 Newell Company trust agreement.  Id. 

(Section 4.4).  Further unlike the REAL VEBA master trust 

agreement, the 2008 Newell trust agreement does not contain 

a termination clause tied to failing to qualify for an exemption 

under Section 419A of the [IRC], compare ECF No. 268-14 

at 4 (Section 2.1) with [Doc. 1516-1 at 43] (Section 11.2), a 

statutory provision that Koresko attempted to use as a tax 

advantaged arrangement for employers participating in the 

REAL VEBA arrangement.  See Koresko, 123 F. Supp. 3d at 

674.  Finally, the Newell Company trust agreement 

transferred legal title to Penn Public Trust, a different trustee 

than the one responsible for holding title to assets under the 

REAL VEBA trust.
[13]

  See [Doc. 1516-1 at 34] (Section 1.6); 

Koresko, 123 F. Supp.3d at 316 (factual findings 12-17).   

                                                           

 
13

The minutes of the July 9, 2008 meeting of the board of directors of W.S. 

Newell, Inc., reflect a resolution to transfer the assets held by CTC on behalf of the 

company’s Employee Welfare Benefit Plan to Penn Public Trust (“PPT”) as trustee for 

the Company Welfare Benefit Plan.  Exh. Marcum 16.  The internal Penn Mont 

paperwork indicates that the resolution involved only the naming of a successor trustee.  

Exh. Marcum 17.    

 Although PPT ultimately became the Trustee for the Trusts, it did not serve in that 

position until well after the Newell Plan changed trustees.  As outlined in Judge 
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Doc. 1516 at 20.  These distinctions are substantial.  The tax advantages that Newell 

expected as part of the REAL VEBA as a TOME plan were missing from the 2008 Trust 

Agreement and the assets contributed to the Newell Plan were no longer under the control 

of the same named trustee as those of the REAL VEBA.    

 The actions of the Newell principals also evidence the change in trusts.  On 

August 13, 2008, Sam Newell requested that assets in a specific account at Merrill Lynch 

be transferred to an account in the name of W.S. Newell Welfare Benefit Plan Trust.  

Doc. 1479-4.  Likewise, the following month, W.S. Newell, Jr., and Sadie Newell 

requested the transfer of certain assets to the W.S. Newell Welfare Benefit Plan Trust.  

Doc. 1479-5.  The statements provided by investment professionals (Merrill Lynch, 

Morgan Keegan) indicate that the accounts were then in the name of W.S. Newell, Inc., 

Welfare Benefit Plan Trust dated 4/28/08.  Docs. 1479-8, 1479-9, 1479-10, 1479-12.  

Similarly, insurance policy information that was sent to the Newells or their financial 

advisor, Mr. Morgan, indicate that the policies belonged to the W.S. Newell Welfare 

Benefit Plan Trust dated 4/28/08, Doc. 1479-20, and the Newells designated the W.S. 

Newell Welfare Benefit Plan Trust dated 4/28/08, as the owner of their insurance 

policies.  Doc. 1479-21.  On December 1, 2008, William S. Newell, Jr., and Sadie Newell 

contributed three parcels of property on behalf of W.S. Newell, Inc., to Penn Public Trust 

                                                           

McLaughlin’s decision, CTC was the trustee for the Trusts from March 2002 until 

November 30, 2008, when CTC merged with Farmers & Merchants Trust Company of 

Chambersburg (“F&M”).  At that point, F&M became the trustee for the Trusts and 

remained in that position until January 15, 2010, when the Honorable C. Darnell Jones 

permitted Penn Public Trust to become the Trustee for the Trusts.  Perez, 86 F. Supp.3d 

at 316 (¶¶ 13-18) (citing Docs. 165, 181, 195).   
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for the benefit of W.S. Newell Welfare Benefit Plan Trust.  Exh. Marcum 18; Docs. 

1479-16, 1479-17, 1479-18, 1479-19.    

 Likewise, 2008 was also a turning point in Koresko’s treatment of funds deposited 

on behalf of the Newell Plan.  According to Marcum’s review of all the Koresko-related 

accounts, prior to August 2008, all receipts and disbursements related to the Newell plan 

were transacted through comingled Penn Mont bank accounts, which were used for 

hundreds of plans in the Trusts.  Beginning in August 2008, a separate account, entitled 

“Penn Public Trust Koresko & Associates PC E/A,” was used almost exclusively for 

Newell-related transactions.  This account was closed and its contents moved to a new 

account originally titled, “Penn Public Trust, Inc. 419 Account,” and later changed to 

“Penn Public Trust, Inc. PIC Account.”  With limited exception, this account was used 

exclusively to process transactions for the Newell Plan.  The IF closed the account in 

2015, and consolidated the funds with an omnibus account.   

 Thus, the indicia and intention of separateness that did not exist when W.S. 

Newell, Inc., established its welfare benefit plan in 2004, were present after 2008.  In 

2008, W.S. Newell, Inc., executed documentation evidencing its intention to create a 

separate trust and the assets related to the Newell Plan were transferred to accounts used 

solely (with only a few exceptions) for its transactions and its insurance products were 

retitled to reflect ownership by the newly-created trust.  Thus, absent any impediment to 

Newell’s withdrawal from the REAL VEBA, I will recommend that Newell be 

considered separate.     
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 B. Effect of Being Separate 

 During the hearing, I asked counsel to further brief any impediments to Newell’s 

withdrawal from the Trusts in the event the court determined that they had been a part of 

the Trusts and successfully extricated themselves from the Trusts.  N.T. 5/25/17 at 164; 

Doc. 1508.  Despite the fact that the Newell Plan asserts that it was never part of the 

REAL VEBA, it does concede that it took over the REAL VEBA plan associated with 

Newell Management, and has briefed the issue from that perspective.  Doc. 1517.   

 Neither the Newell Plan nor the DOL has identified any impediment to the Newell 

Plan’s withdrawal from the REAL VEBA.  The Newell Plan has asked for the ability to 

appoint a trustee to properly manage its welfare benefit plan, see Doc. 1517 at 20, and the 

DOL has asked for the disentanglement of the Trusts’ assets from the Newell Plan assets 

and vice versa.  See Doc. 1516 at 23.   

 Because both of the Newell-associated plans were welfare benefit plans, rather 

than pension plans, the DOL argues that they were exempt from the vesting requirements 

of the Employee Retirement Income Security Act (“ERISA”).  Doc. 1516 at 2 (citing 29 

U.S.C. § 1051(1)); see also Hoover. Exxon Mobil Corp., 465 F.3d 566, 574 (3d Cir. 

2006) (“ERISA exempts severance and other welfare benefit plans from its vesting 

requirements . . . [a]s a result employers or other plan sponsors are generally free under 

ERISA for any reason and at any time to adopt, modify, or terminate welfare plans.”) 

(internal citations omitted).  As a result, the DOL argues that the Newell Plan’s 

withdrawal from the REAL VEBA did not give rise to any liability under ERISA.   
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 The documentation for both the REAL VEBA and Newell Management recognize 

that there was no contractual obligation to remain in the REAL VEBA and no obligation 

to fund accounts for other plans.  See Doc. 268-14 (REAL VEBA Master Trust) §§ 4.4 

(requiring separate accounting of plan balances), 4.5 (contemplating voluntary 

withdrawal from the Trust and requiring Plan Administrator to segregate Plan’s assets 

and Trustee to dispense such assets to the Plan).  Thus, neither ERISA nor the governing 

documentation imposed any withdrawal liability on the Newell-related plans that 

participated in the REAL VEBA.  The Newell Plan executed paperwork, created a trust 

with a separate trustee, and evidenced an intention to create a welfare plan for its 

employees separate from the Trusts in 2008.  From that point forward, the trustee 

recognized and (for the most part) respected its separateness by segregating its assets, and 

its insurance policies were retitled to recognize the Trust created in 2008 as the owner.  

Under these circumstances, I will recommend that the Newell Plan be considered 

separate and that Marcum provide information to Wilmington Trust, the court-appointed 

trustee, to allow the disentanglement of the Newell Plan assets from those of the Trusts.
14

 

 

 

  

                                                           

 
14

Whether the Newell Plan is considered a separate entity as of 2004 versus 2008 

is immaterial because the plan incurred no liability in the interim or when it left the 

REAL VEBA and transferred its assets to the newly created entity.   
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 Therefore, I make the following: 

 

R E C O M M E N D A T I O N 

 

 AND NOW, this     12
th

         day of July, 2017, upon consideration of the 

Department of Labor’s Motion for Equitable Distribution, Doc. 1384, the Unified Model 

of Distribution, the Objection filed by W. S. Newell & Sons, Inc., Doc. 1441, the DOL’s 

initial response, Doc. 1448, the supplemental briefing and accompanying documentation, 

Docs. 1478, 1479, 1516, and 1517, the additional documentation and accounting 

provided by Marcum, a hearing to consider the objection, and for the reasons stated in the 

attached Report, IT IS RESPECTFULLY RECOMMENDED that the objection filed by 

the Newell Plan be sustained and the Newell Plan be considered separate for purposes of 

the equitable distribution of the Trusts’ assets.  IT IS FURTHER RECOMMENDED that 

Marcum and Wilmington Trust work together to disentangle the Newell Plan assets and 

any issues that arise by such process be recommitted to the undersigned.   

       BY THE COURT: 

       /s/ELIZABETH T. HEY 

       _________________________________ 

       ELIZABETH T. HEY, U.S.M.J. 
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