
IN THE UNITED STATES DISTRICT COURT 

FOR THE EASTERN DISTRICT OF PENNSYLVANIA 

 

WILLIAM C. MATHERS, JR. : CIVIL ACTION 

 :  

v. :  

 :  

NANCY A. BERRYHILL,
1
 

Acting Commissioner of Social 

Security 

 

: 

    : 

    : 

NO.  15-4234 

REPORT AND RECOMMENDATION 
 

ELIZABETH T. HEY, U.S.M.J.     March 8, 2017 

 

This pro se action was brought pursuant to 42 U.S.C. § 405(g) to review the final 

decision of the Commissioner of Social Security (“Commissioner” or “Defendant”), 

denying the application of William C. Mathers, Jr. (“Plaintiff”) for disability insurance 

benefits (“DIB”) under Title II of the Social Security Act.
2
  For the reasons that follow, I 

recommend that the Commissioner’s decision be affirmed.               

                                                        
1
Nancy A. Berryhill became the Acting Commissioner of Social Security on 

January 23, 2017.  Pursuant to Rule 25(d) of the Federal Rules of Civil Procedure, Ms. 

Berryhill should be substituted for the former Acting Commissioner, Carolyn Colvin, as 

the defendant in this action.  No further action need be taken to continue this suit 

pursuant to section 205(g) of the Social Security Act.  42 U.S.C. § 405(g).  
    
2
The Social Security system provides for two types of benefits based on an 

inability to engage in substantial gainful activity.  DIB provides benefits to disabled 

individuals who have paid into the Social Security system through past employment.  For 

eligibility for DIB, a claimant must establish disability on or before his date last insured 

(“DLI”).  See 20 C.F.R. §§ 404.101(a); Matullo v. Bowen, 926 F.2d 240, 244 (3d Cir. 

1990).  In this case, there is no dispute that Plaintiff’s date last insured is December 31, 

2008.  Tr. at 28, 84, 160.  

The second type of benefits is supplemental security income (“SSI”), which 

provides benefits to disabled individuals who meet low-income requirements regardless 

of whether the individual has ever worked or paid into the Social Security system.  SSI is 

not retroactive, and thus the relevant period begins with the application date.  20 C.F.R.  
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I. PROCEDURAL HISTORY 

 Plaintiff applied for DIB on January 23, 2012, alleging that he had been unable to 

work since July 2, 2007.  Tr. at 28, 137-43.  The application was denied initially, see id. 

at 91, and Plaintiff, through counsel, requested an administrative hearing which was held 

before an ALJ on June 19, 2013.  Id. at 28-32.  On August 14, 2013, the ALJ issued an 

unfavorable decision, finding that Plaintiff did not have a severe, medically-determinable 

impairment as of his date last insured of December 31, 2008, and was therefore not 

disabled.  Id. at 28-32.  On January 23, 2015, the Appeals Council denied Plaintiff’s 

request for review, explaining that the ALJ had decided the case through December 31, 

2008, and that Plaintiff’s newly-submitted evidence concerned a later time.  Id. at 5-8.
3
  

The Appeals Council’s denial made the ALJ’s August 14, 2013 decision the final 

decision of the Commissioner.  20 C.F.R. § 404.981.  Counsel ceased representing 

Plaintiff after the Appeals Council’s decision.   

 Plaintiff filed his pro se complaint in this action on August 4, 2015,
4
 and submitted 

a Brief and Statement of Issues in Support of Request for Review on December 21, 2015.  

                                                                                                                                                                                   
§ 416.335.  In his DIB application, Plaintiff explicitly declined to file an application for 

SSI, see tr. at 137 (“I DO NOT WANT TO FILE FOR SSI”), and he does not now seek 

SSI.     
 

3
As part of his Appeals Council request for review, Plaintiff submitted a Notice of 

Decision from the Veteran Affairs Administration dated August 12, 2013, and a letter 

from Ms. Elizabeth Attig, CRNP, of Penn Medicine, dated November 11, 2014.  Tr. at 6.    
 

4
Normally, an applicant must file an action in federal court within 60 days after 

receiving notice of the Appeals Council’s action.  20 C.F.R. § 404.981; tr. at 6-7.  
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Docs. 3 & 11.  The submission includes a letter from the Department of Veterans Affairs 

(“VA”), dated July 20, 2015, summarizing Plaintiff’s honorable military service and VA 

disability status.  Doc. 11 at 4-5 (ECF pagination).  On December 28, 2015, Plaintiff also 

filed a letter from his primary care physician, Rosemary A. Kearney, M.D., dated 

December 22, 2015.  Doc. 12.  Defendant filed a response on January 21, 2016, after 

which the Honorable Eduardo C. Robreno referred the matter to the undersigned for a 

Report and Recommendation.  Docs. 13 & 14.
5
   

II. LEGAL STANDARD   

 The court’s role on judicial review is to determine whether the Commissioner’s 

decision is supported by substantial evidence.  42 U.S.C. § 405(g); Schaudeck v. Comm’r 

of Soc. Sec., 181 F.3d 429, 431 (3d Cir. 1999).  Therefore, the issue in this case is 

whether there is substantial evidence to support the Commissioner’s conclusions that 

Plaintiff is not disabled and is capable of performing jobs that exist in significant 

numbers in the national economy.  Substantial evidence is “such relevant evidence as a 

reasonable mind might accept as adequate to support a conclusion,” and must be “more 

                                                                                                                                                                                   
However, the regulations provide that the time for filing an action in federal court can be 

extended upon request to the Appeals Council.  20 C.F.R. § 404.982.  Here, Plaintiff 

requested an extension of time from the Appeals Council, which granted the request by 

letter dated July 16, 2015, indicating that Plaintiff had 30 days from receipt of the letter in 

which to file a civil action in federal court.  Tr. at 1.  As a result, Plaintiff’s action is 

timely. 

    
5
Plaintiff also filed a request for a hearing and a motion for oral argument, see 

Docs. 10 & 15, which I denied without prejudice by Order dated May 6, 2016.  Doc. 16.  

I will revisit Plaintiff’s request and motion later in this Report.   
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than a mere scintilla.”  Zirnsak v. Colvin, 777 F.2d 607, 610 (3d Cir. 2014) (quoting 

Rutherford v. Barnhart, 399 F.3d 546, 552 (3d Cir. 2005)).  The court has plenary review 

of legal issues.  Schaudeck, 181 F.3d at 431.  

 To prove disability, a claimant must demonstrate an “inability to engage in any 

substantial gainful activity by reason of any medically determinable physical or mental 

impairment … which has lasted or can be expected to last for … not less than twelve 

months.”  42 U.S.C. § 423(d)(1).  The Commissioner employs a five-step process, 

evaluating: 

1. Whether the claimant is currently engaged in 

substantially gainful activity;  

 

2. If not, whether the claimant has a “severe impairment” 

that significantly limits his physical or mental ability 

to perform basic work activities;  

 

3. If so, whether based on the medical evidence, the 

impairment meets or equals the criteria of an 

impairment listed in the “listing of impairments,” 20 

C.F.R. pt. 404, subpt. P, app. 1, which results in a 

presumption of disability; 

 

4. If the impairment does not meet or equal the criteria 

for a listed impairment, whether, despite the severe 

impairment, the claimant has the residual functional 

capacity (“RFC”) to perform his past work; and  

 

5. If the claimant cannot perform his past work, then the 

final step is to determine whether there is other work 

in the national economy that the claimant can perform.  

 

See Zirnsak, 777 F.3d at 610; see also 20 C.F.R. § 404.1520(a)(4).  Plaintiff bears the 

burden of proof at steps one through four, while the burden shifts to the Commissioner at 
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the fifth step to establish that the claimant is capable of performing other jobs in the local 

and national economies, in light of his age, education, work experience, and residual 

functional capacity.  See Poulos v. Comm’r of Soc. Sec., 474 F.3d 88, 92 (3d Cir. 2007).  

III. FACT RECORD AND THE ALJ’S DECISION 

Plaintiff was born on July 8, 1957, and thus was 54 years of age at the time he 

filed his DIB application on January 23, 2012, and 56 years of age at the time of the 

ALJ’s decision on August 14, 2013.  Tr. at 46, 137.  He is five feet, eight inches tall and 

weighs 157 pounds.  Id. at 198.  Plaintiff does not have a driver’s license and lives with a 

friend.  Id. at 53-54.  He obtained a Master’s degree and served in the Army for 24 years, 

receiving an honorable discharge with the rank of colonel.  Id. at 44, 46-47, 53.  After 

leaving the Army, he worked as the vice president of two defense contractors, and then as 

the business manager of a construction company.  Id. at 48-49, 173, 199.  He left his last 

job as a business manager in July 2007 due to pain and a “drinking problem” that left him 

“frustrated with my employees all the time, getting short with them, and it was just best 

that I left.”  Id. at 49.  Plaintiff testified that he unsuccessfully bid on a defense contract 

for installing IT equipment in 2011, but doubts that he could have performed it.  Id. at 50.     

A. Medical Evidence 

 This case is unusual insofar as there is virtually no evidence contained in the 

certified record which relates to the period prior to Plaintiff’s date last insured of 

December 31, 2008, and because Plaintiff testified that he is unable to recall his physical 

or mental limitations for the period before 2010.  Tr. at 54, 66.  As a result, review of the 
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medical evidence will be limited to the extent it may relate to the relevant period or 

otherwise informs the bases for Plaintiff’s alleged impairments.       

In his Disability Report, Plaintiff alleged disability due to a variety of conditions, 

including cervical root avulsion,
6
 a heart condition, stroke, Post-Traumatic Stress 

Disorder (“PTSD”),
7
 alcoholism,

8
 insomnia, hypertension, severe migraines, tinnitus,

9
 

and depression.  Tr. at 198.  Plaintiff traces his medical odyssey to an incident which 

occurred on June 7, 1995, when serving in the Army he fell approximately 110 feet 

during an air assault demonstration for veterans.  Id. at 44, 61; Doc. 11 at 1.  According 

to Plaintiff, “before hitting the ground I was able to grip the rope enough to slow my 

                                                        
6
Cervical root avulsion involves the surgical removal of a nerve root of the 

cervical spine.  Dorland’s Illustrated Medical Dictionary (32nd ed. 2012) (“DIMD”), at 

184.   

 
7
The essential feature of PTSD is the development of characteristic symptoms 

following exposure to one or more traumatic events, as well as persistent avoidance of 

stimuli associated with the traumatic event(s).  Diagnostic and Statistical Manual of 

Mental Disorders, 5th ed. (2013) (“DSM V”), at 274-75.   

  
8
Plaintiff testified at his administrative hearing that he drinks approximately two 

six-packs of beer per day, as well as a couple of glasses of wine and “a shot or two” of 

something stronger, usually whiskey.  Tr. at 59.  The record is replete with evidence of 

Plaintiff’s use of alcohol, which he neither denies nor attempts to hide.  In view of my 

conclusion that the ALJ’s decision finding no severe impairments is supported by 

substantial evidence, I do not find it necessary to further address Plaintiff’s use of 

alcohol.  See 42 U.S.C. § 423(d)(2)(C) (an applicant’s alcoholism and/or drug addiction 

becomes relevant only after a finding of disability, at which time “[a]n individual shall 

not be considered to be disabled . . . if alcoholism or drug addiction would . . . be a 

contributing factor material to the Commissioner’s determination that the individual is 

disabled.”).  

     
9
Tinnitus is a noise in the ears, such as ringing, buzzing, roaring, or clicking.  

DIMD at 1930. 
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de[s]cent, but causing severe damage to my C5 and C6 nerves in my neck, which control 

my left side and arm.  This resulted in many stays at Walter Reed Army hospital over the 

course of the next 10 months. . . .”  Doc. 11 at 1.  Despite the obvious seriousness of this 

incident, the record does not contain any medical evidence related directly to it, nor does 

it contain any opinion evidence of limitations attributable to the fall or its follow-up 

treatment. 

The oldest treatment record in Plaintiff’s administrative file dates to November 29, 

2004, when Sharon M. Richter, Psy.D., of the Coatesville VA Medical Center completed 

a domiciliary treatment plan note for Plaintiff.  Tr. at 817-19.  Dr. Richter noted that 

Plaintiff screened positive for PTSD, alcohol, and depression, and negative for tobacco.  

Id. at 818-19.
10

   

Plaintiff sought treatment at hospital facilities run by New York Harbor 

Healthcare from November 1, 2006, through February 27, 2007 - - that is, prior to his 

alleged onset date of July 2, 2007.  Tr. at 223-301.  For example, on November 1, 2006, 

Plaintiff appeared with a principal diagnosis of alcohol consumption, and was discharged 

with instructions to follow-up with patient rehab.  Id. at 239-40.  He stated that he would 

hurt himself or someone else if he did not get “detox,” but when his intoxication wore off 

he was not considered a suicide or homicide threat.  Id.at 280.  On November 6, 2006, 

Plaintiff appeared with complaints of left-sided chest pain, but admitted to being 

                                                        
10

The purpose of the screening is unclear, but in any event it pre-dates Plaintiff’s 

alleged onset date by three years.  
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intoxicated and was described as appearing “well,” “alert, oriented,” and “nonstop talking 

about subjects unrelated” to chest pain.  Id. at 253-54, 256.  On January 23, 2007, 

Plaintiff appeared with complaints of left-sided intermittent chest pain for two weeks, 

with past diagnoses of hypertension and depression.  Id. at 247-48.  Plaintiff was found to 

have a normal EKG and normal vital signs.  Id. at 249.  On February 27, 2007, Plaintiff 

appeared with a chief complaint of chest pain and acknowledged drinking alcohol about 

two hours prior.  Id. at 241.  Patient appeared alert and fully oriented, with mild chest 

discomfort, a regular heartbeat with no murmur or gallop, no edema in the extremities, 

and bilateral equal pulses.  Id. at 241-42.  Plaintiff was given one dose of Librium
11

 and 

discharged with instructions to take aspirin.  Id. at 243.           

From July 17 to 23, 2008, Plaintiff was hospitalized at Pennsylvania Hospital.  Tr. 

at 325-346.  Attending physician Mindi Boeser, M.D., indicated the reason for admission 

was abdominal pain with a principal diagnosis of gastritis and other diagnoses including 

chronic alcoholism, hypertension, and depression.  Id. at 327.  During the course of his 

hospitalization, Plaintiff’s medications included enalapril, Remeron, and Metaprolol.  Id. 

at 330.
12

  Plaintiff subsequently underwent a liver biopsy on August 27, 2008, in response 

                                                        
11

Librium (chlordiasepoxide) is used for treating anxiety disorders and withdrawal 

symptoms due to alcoholism.  http://www.drugs.com/cdi/libtrium.html (last visited Feb. 

23, 2017). 
  
12Enalapril is used to treat hypertension.  See www.drugs.com/vasotec.html (last 

visited Feb. 23, 2017).  Remeron (mirtazapine) is an antidepressant.  See 

http://www.drugs.com/remeron.html (last visited Feb. 23, 2017).  Metaprolol is used to 
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to complaints of “excruciating” back pain.  Id. at 308, 317.  The liver biopsy showed 

moderate steatosis with minimal inflammation, and mild fibrous expansion of the portal 

tracts, features deemed consistent with milt steatohepatitis.  Id. at 317.
13

 

Plaintiff made several other visits to the Pennsylvania Hospital emergency room in 

2009, with a consistent pattern of complaints of chest pain accompanied by alcohol 

consumption.  Tr. at 354-70 (April 4, 2009), 371-86 (April 9, 2009), 387-98 (Aug. 10, 

2009), 399-413 (Oct. 9, 2009), 414-29 (Oct. 22-24, 2009), 430-43 (Oct. 24-26, 2009).   

The record also includes treatment notes from Pennsylvania Cardiology 

Associates, Ltd., from January 2009 through December 2011.  Tr. at 575-622.  On April, 

9, 2009 - - approximately four months after his date last insured - - Plaintiff underwent a 

cardiac catheterization with insertion of a stent due to severe stenosis in his coronary 

arteries.  Id. at 382, 612.
14

  A month later, on May 7, 2009, William H. Pentz, M.D., 

noted that Plaintiff “appeared to be in no distress” upon physical examination.  Id. at 612.  

Dr. Pentz reported that Plaintiff “has been doing reasonably well” and that he walked “up 

                                                                                                                                                                                   
treat angina (chest pain) and hypertension (high blood pressure).  See 

http://www.drugs.com/metaprolol.html (last visited Feb. 23, 2017).  
 
13

Steatosis is defined as a fatty change.  DIMD at 1769.  Steatohepatitis is defined 

as fatty liver with inflammation.  Id. at 1768. 
  
14Coronary artery disease (“CAD”) develops when major blood vessels that supply 

the heart with blood, oxygen and nutrients become damaged or diseased, usually 

attributable to cholesterol-containing deposits (plaque) in the arteries, and inflammation.  

See http://www.mayoclinic.org/dieases-conditions/coronary-artery-disease (last visited 

Feb. 23, 2017).   
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to 4-5 miles daily” with occasional chest pain at rest and on exertion.  Id. 
15

 The doctor 

noted Plaintiff’s history of liver disease secondary to excessive alcohol intake, a TIA 

(transient ischemic attack)
16

 in the past, cervical spine disease due to a fall from a 

helicopter while in the military, and hypertension.  Id.  Plaintiff’s medications included 

Plavix, aspirin, bisoprolol/hydrochlorothiazide, Vasotec, and Remeron.  Id.
17

  Dr. Pentz 

listed Plaintiff’s diagnoses as CAD, status post bare-metal stenting and untreated 

diagonal branch lesion, hypertension, not optimally controlled, alcohol abuse, and 

possible sleep apnea.  Id.
18

  The doctor recommended that Plaintiff reduce his alcohol 

intake and continue to exercise regularly, he increased Plaintiff’s enalapril for 

hypertension, and he placed him on a generic statin medication.  Id. at 613.   

                                                        
15

Dr. Pentz’s report is unclear regarding Plaintiff’s chest pain on exertion.  The 

report indicates that Plaintiff has “occasional chest pain, but it does occur with exertion 

and it occurs at rest.”  Tr. at 612.  Two sentences later, the report reads: “[Plaintiff] is not 

getting any exertional chest pain or exertional dyspnea.”  Id.   

 
16

A TIA refers to a temporary loss of blood flow to the brain and is often known as 

a “mini-stroke.”  DIMD at 961, 1927; http:/www.strokeassociation.org/TIA/Transient-

Ischemic-Attack-TIA.html (last visited Fed. 23, 2017).  
  
17

Plavix (clopidogrel) helps to prevent platelets in the blood from sticking together 

and forming a blood clot.  See http://www.drugs.com/plavix.html (last visited Feb. 23, 

2017).  Bisoprolol and hydrochlorothiazide are tablets indicated for treatment of 

hypertension.  See http://www.drugs.com/bisoprolol-hydrochlorothiazide.html (last 

visited Feb. 23, 2017).  Vasotec is a brand name of enalapril.   

  
18

Sleep apnea comprises episodes of partial and/or complete closure of the upper 

airway during sleep leading to breathing cessation.  The Merck Manual of Diagnosis and 

Therapy, 18th ed. 2006 (“Merck Manual”), at 500.  Symptoms include restlessness, 

snoring, recurrent awakening, morning headache, and excessive daytime sleepiness.  Id.  
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On September 1, 2009, Dr. Pentz noted that Plaintiff was “doing well” and is 

“asymptomatic” so long as he stays on his medication regimen.  Tr. at 611.  On October 

13, 2009, Dr. Pentz noted that Plaintiff had a normal ejection fraction and myocardial 

perfusion.  Id. at 608.  The doctor indicated that if Plaintiff’s chest discomfort remained 

unresponsive to medical therapy, another cardiac catheterization would be necessary.  Id.  

The catheterization was recommended on October 19, 2009, and was performed by 

Howard L. Haber, M.D., on October 23, 2009, involving additional stenting and 

angioplasty.
19

  Id. at 601, 606.         

Importantly, the record does not contain any diagnostic test of Plaintiff’s cervical 

spine, any abnormal clinical examination findings related to the cervical spine, and no 

indication of work-related limitations related to the cervical spine for the period prior to 

Plaintiff’s date last insured of December 31, 2008.  Similarly, the record does not contain 

any diagnostic test of Plaintiff’s heart from the relevant period, any abnormal clinical 

examination findings related to his heart condition, and no opinion evidence regarding 

work-related limitations attributable to his heart condition.      

 B. Hearing Testimony and Other Evidence 

At his June 19, 2013 administrative hearing, Plaintiff testified that he did not think 

he could recall what he was capable of doing prior to December 2008, explaining “I have 

short-term memory loss because of the strokes.”  Tr. at 52.  He testified that, as of the 

                                                        
19

Angioplasty is defined as “an angiographic procedure for elimination of areas of 

narrowing in blood vessels.”  DIMD at 86. 
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time of the hearing, he could clean up spills and go shopping, and could sometimes 

sweep the floor, but that he could not perform other household chores, do laundry, or take 

out the trash, for which he relies on the friend who lives with him.  Id. at 52-54.  He 

testified that his abilities were essentially unchanged over the past three years - - that is, 

he could recall his abilities as far back as 2010 - - but that he could not remember what he 

was capable of doing as of 2009 or earlier.  Id. at 54, 58.  His inability to recall anything 

about his abilities prior to 2010 relates to his physical limitations, as well as his mental 

state.  Id. at 54, 66.  Plaintiff lost his driver’s license in 2006, reportedly “for life due to 

his heart condition, mini strikes, and alcoholism.”  Id. at 54, 208. 

Plaintiff testified that he has experienced pain since his accident repelling from a 

helicopter on June 7, 1995.  Tr. at 61.  He described the pain as “9 to 10” on a scale of 

one to ten, “constant” and “[a]ll over.  Mostly on my left side, and my shoulder area, my 

whole left side it’s got pins and needles.  My left leg and feet.”  Id. at 58, 68-70.  He 

explained that he witnessed people get addicted to painkillers and so he “started drinking 

to kill the pain,” and continues to do so daily.  Id. at 59-60.  Plaintiff testified that he had 

two strokes since “last July” - - that is, July 2012 - - as well as “numerous mini strokes.”  

Id. at 61.  He also testified that as a result of CAD he has had “[a]pproximately 12” heart 

attacks, and has had nine stents surgically implanted.  Id. at 71.  Plaintiff takes 

Amitriptyline for depression and anxiety, and experiences dizziness and balance issues 

which have been getting progressively worse.  Tr. at 60-61.  He explained that he cannot 

Case 2:15-cv-04234-ER   Document 17   Filed 03/08/17   Page 12 of 23



13 
 

concentrate or work around people, and that on a day when he is in “extreme pain,” he is 

“very short with people and pretty much get[s] pretty angry.”  Id. at 66-67.          

A vocational expert (“VE”) also testified at the administrative hearing.  Tr. at 73-

79.  The VE characterized Plaintiff’s past relevant work as a vice president to be 

sedentary and skilled, and that although his Army experience did not fit neatly into any 

job description, it would qualify as skilled and heavy.  Id. at 74-75.  The VE testified that 

each of Plaintiff’s prior occupations would have “plenty” of transferable skills.  Id. at 76.  

The ALJ asked the VE to assume a person of Plaintiff’s age, education, and work 

experience, who is limited to medium exertional work.  Id.  The VE testified that such an 

individual could perform Plaintiff’s past work as a vice president, as well as the sedentary 

portion of his prior military duties.  Id.  The VE gave the same answer in response to 

hypothetical questions limited to light and sedentary work.  Id. at 77.  When the ALJ 

asked the VE to consider sedentary work limited to simple, routine tasks, the VE 

indicated that such a person could not perform any of Plaintiff’s prior jobs.  Id.  When the 

ALJ included an inability to sit, stand and walk for a total of eight hours, or that the 

hypothetical individual would be unpredictable in pace, attendance, and schedule, the VE 

testified that there would be no jobs such a person could perform.  Id. at 77-78.  

C. ALJ’s Opinion  

In the decision dated August 14, 2013, the ALJ found as follows:  

1. Plaintiff met the insured status requirements on July 2, 

2007, his alleged onset date.  Tr. at 32. 
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2. Plaintiff has not performed any substantial gainful 

activity since his alleged onset date.  Id. 

 

3. Plaintiff’s testimony of his alleged impairments and 

their effect on his ability to work was less than fully 

credible.  Id. 

 

4. Plaintiff did not have a severe, medically-determinable 

impairment as of the date last insured of December 31, 

2008.  Id. 

 

Therefore, the ALJ concluded that Plaintiff was not disabled.  Id.  

 

 Plaintiff’s pro se request for review can be fairly read to argue that the ALJ’s 

decision is not supported by substantial evidence because the conditions which resulted in 

his current VA rating of “90% disabled and totally unemployable” - - a determination 

made in December 2014 and made retroactive to August 2011 - - have existed since he 

sustained injuries in a June 1995 air assault demonstration.  Doc. 11 at 1-2.  Defendant 

argues in response that the ALJ’s decision is supported by substantial evidence, and that 

remand for consideration of new evidence is not warranted.  Doc. 13 at 4-8.  

IV. DISCUSSION  

A. ALJ’s Determination Is Supported by Substantial Evidence 

Plaintiff argues that the ALJ’s step-two determination is flawed because the VA 

has found him “90% disabled” as a result of injuries attributable to his 1995 fall and CAD 

which developed before his date last insured of December 31, 2008.  As Plaintiff 

explains, “I should be considered insurable in that all of my debilitating conditions 

occurred while I was on active duty while I was paying into social security [and] all of 
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my conditions resulted from either direct injuries or lack of treatment required to prevent 

my [CAD] while I was in the Army.”  Doc. 11 at 3.
20

 

Plaintiff misunderstands the nature of DIB and the five-step sequential evaluation 

process utilized in disability claims.  For example, as previously explained, a 

determination of entitlement to DIB is not based on whether the debilitating conditions 

occurred while an individual was paying into social security, but rather whether the 

applicant has made a showing of disability between his or her alleged onset date (here, 

July 2, 2007) and his or her date last insured (here, December 31, 2008).  Similarly, the 

step-two severity determination is not based on the determination of a different agency at 

a different time.   

First of all, an impairment must be established by medical evidence made part of 

the record before the ALJ, consisting of signs, symptoms, and laboratory findings, and 

not only by a claimant’s statements of symptoms.  20 C.F.R. § 404.1528.  Subjective 

claims alone are insufficient to establish the existence of a severe medical impairment.  

Williams v. Sullivan, 970 F.2d 1178, 1886 (3d Cir. 1992).  

                                                        
20

In his brief, Plaintiff states that “the state never sent me for examinations and 

evaluations in March 2012 as stated on page 31” of the Administration’s certified record.  

Doc. 11 at 2.  Plaintiff misconstrues the record.  Plaintiff cites the fourth page of the 

ALJ’s August 14, 2013 unfavorable decision, in which the ALJ states that “[i]n March 

2012, the state agency found that [Plaintiff] had no severe impairment as of the date last 

insured.”  Tr. at 31.  The ALJ’s reference is to the Administration’s Disability 

Determination Explanation, dated March 12, 2012, see id. at 84-90, which indicated that 

no consultative examination was required.  Id. at 87.           
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Secondly, an impairment is not severe for purposes of step two if it does not 

“significantly limit [a claimant’s] physical or mental ability to do basic work activities” at 

the relevant time.  20 C.F.R. § 404.1520(c).  Basic work activities are defined as “the 

abilities and aptitudes necessary to do most jobs” and include walking, standing, sitting, 

lifting, pushing, pulling, reaching, carrying, or handling.”  Id. § 404.1521(b).  An 

impairment is considered non-severe when it has a minimal effect on the individual’s 

ability to work, irrespective of age, education or work experience.  Bowen v. Yuckert, 

428 U.S. 137, 149-51 (1987); see also 20 C.F.R. § 404.1520(c); Social Security Ruling 

(“S.S.R.”) 96-3p, 1996 WL 374181, “Considering Allegations of Pain and Other 

Symptoms in Determining Whether a Medically Determinable Impairment is Severe.”  In 

determining severity of an impairment, the ALJ must “consider the combined effect of all 

. . . impairments without regard to whether any such impairment, if considered separately, 

would be of sufficient severity.”  20 C.F.R. § 404.1523.   

Moreover, if an applicant fails to establish the existence of a severe impairment at 

step two, the sequential evaluation stops there.  See 20 C.F.R. § 404.1520(c) (“If you do 

not have any impairment or combination of impairments which significantly limits your 

physical or mental ability to do basic work activities, we will find that you do not have a 

severe impairment and are, therefore, not disabled.”); Bowen, 428 U.S. at 146 n.5 (“If the 

process ends at step two, the burden of proof never shifts to the [Commissioner].”). 

Here, the ALJ first explained that Plaintiff’s burden of establishing the existence 

of a severe impairment concerned only the period between Plaintiff’s alleged onset date 

Case 2:15-cv-04234-ER   Document 17   Filed 03/08/17   Page 16 of 23



17 
 

of July 2, 2007, and his date last insured of December 31, 2008.  Tr. at 30.  The ALJ then 

stated the following: 

Concerning [Plaintiff’s] alleged injuries to his cervical spine, 

the record for this period of time does not contain any 

diagnostic test of the cervical spine, any relevant abnormal 

clinical examination findings or any indication of possible 

work-related limitations.  Accordingly, [Plaintiff] has failed 

to meet his burden of establishing a severe impairment of the 

cervical spine as of the date last insured. . . . . 

 

Concerning [Plaintiff’s] alleged history of myocardial 

infarctions, ischemic cardiac disease and transient ischemic 

attacks, the record for this period of time does not contain any 

diagnostic test of the heart, any relevant abnormal clinical 

examination findings or any indication of possible work-

related limitations.  Accordingly, [Plaintiff] has failed to meet 

his burden of establishing a severe heart impairment as of the 

date last insured. 

 

Concerning [Plaintiff’s] consumption of alcohol, he has a 

history of alcohol abuse beginning in his teenage years.  The 

record for this period of time, however, does not include any 

routine treatment for this condition or any indication of 

related symptoms and limitations.  Indeed, [Plaintiff] worked 

full-time without any apparent limitations despite this abuse 

until the alleged onset date.  In the absence of any evidence 

that the condition worsened in 2007 or 2008, he has failed to 

establish a severe impairment for this period of time. 

 

Id. at 30 (record citations omitted). 

Plaintiff argues that the determination is flawed because the conditions which 

resulted in his VA rating of “90% disabled and totally unemployable” as of August 2011 

were caused by injuries sustained in a June 1995 air assault demonstration and/or CAD 

which existed prior to 2009.  Doc. 11 at 1-2.  Leaving aside the fact that Plaintiff 
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remained in the Army until 1997 and was then employed full-time until July 2007 as a 

vice president and business manager, see tr. at 173, Plaintiff bears the burden of 

establishing the existence of a medically determinable severe impairment prior to his date 

last insured of December 31, 2008.   

Like his attorney did in appealing the ALJ’s decision to the Appeals Council, tr. at 

823, Plaintiff appears to rely primarily on the cardiac catheterization performed in April 

2009, suggesting that the need for that procedures demonstrates the presence of a severe 

condition prior to December 31, 2008.  However, the regulations require more than 

supposition, and as the ALJ correctly noted, the record does not contain any diagnostic 

tests of Plaintiff’s heart or any medical opinion evidence related to heart-related 

limitations for the period in question.  It is true that after a stent was implanted in April 

2009 Plaintiff was instructed not to lift more than five pounds for two weeks, id. at 373, 

but that limitation was clearly temporary and was not followed by similar restrictions.  

Moreover, Plaintiff’s treating cardiologist noted in May 2009 that Plaintiff was doing 

well and was walking four to five miles per day, and in September 2009, that Plaintiff 

was doing well and was “asymptomatic” so long as he stayed on his medication regimen.  

Id. at 611.  In addition, although Plaintiff underwent another cardiac catheterization in 

October 2009, cardiac testing that month demonstrated a normal ejection fraction and 

myocardial perfusion.  Id. at 608.
21

   

                                                        
21

Other record evidence supports the conclusion that Plaintiff’s later, severe 

cardiac condition(s) did not predate his date last insured.  For example, the letter dated 

Case 2:15-cv-04234-ER   Document 17   Filed 03/08/17   Page 18 of 23



19 
 

Other evidence of a severe condition during the relevant period is similarly 

unavailing.  For example, Plaintiff apparently lost his driver’s license in 2006, reportedly 

“for life due to his heart condition, mini strikes, and alcoholism.”  Tr. at 54, 208.  

However, Plaintiff provides no medical records to substantiate this occurrence.  

Additionally, although there is ample evidence of Plaintiff’s high alcohol consumption 

throughout the relevant period, the record indicates that Plaintiff has a long history of 

alcohol abuse that pre-dates the 1995 incident, that Plaintiff thereafter drank heavily as a 

form of self-medication, and that he apparently continued to do so throughout the period 

he sustained full-time work, with no evidence that his alcohol consumption increased or 

caused more problems after he stopped working in July 2007.
22

    

In sum, there is no question that Plaintiff served his country for 24 years, that he 

was honorably discharged with the rank of colonel, and that he was injured in a fall 

during an air assault demonstration in June 1995.  However, the medical record is simply 

inadequate to establish disabling work-related limitations between his alleged onset date 

                                                                                                                                                                                   
November 11, 2014, from Ms. Attig of Penn Medicine, states that Plaintiff had 

experienced “at least 6 [TIAs]” since July 2013, that he was diagnosed in December 2013 

with “paroxysmal atrial fibrillation and mild carotid artery stenosis,” and that “it is 

assumed that he was having syncopal episodes due to undiagnosed atrial fibrillation in 

the months leading up to this diagnosis” - - again, all events which occurred long after 

Plaintiff’s date last insured.  Tr. at 13.  Ms. Attig opined that Plaintiff was disabled and 

unable to work as of the date of her letter, without reference to Plaintiff’s ability to work 

during the relevant time.  Id.  The letter submitted by Plaintiff with his briefing in this 

case dates his disability to 2009, even while acknowledging CAD and heart attacks since 

2006.  Doc. 12 at 3 (ECF pagination).       
 

22
Moreover, as previously stated, the Commissioner will deny any disability claim 

if alcoholism is a contributing factor material to the disability.  See supra at 6 n.8.    
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of July 2, 2007, and his date last insured of December 31, 2008.  Under the 

circumstances, therefore, I find that the ALJ’s determination that Plaintiff did not have a 

severe, medically-determinable impairment as of the date last insured is supported by 

substantial evidence.       

B. New Evidence Remand is Not Warranted 

As previously noted, Plaintiff has submitted additional records in support of this 

action which were never presented to the ALJ, specifically (1) a two-page letter dated 

July 20, 2015, in which the VA summarizes Plaintiff’s honorable military service and 

notes that he is “90%” disabled (Doc. 11 at 4-5 (ECF pagination)), and (2) a two-page 

letter dated December 22, 2015, from Dr. Kearney, Plaintiff’s primary care physician, 

which according to Plaintiff “certifies that I have been permanently disabled since 2006.”  

Doc. 12 at 1 (citing Dr. Kearney Letter’s at Doc. 12 at 3-4 (ECF pagination)).  This new 

evidence potentially implicates sentence six of 42 U.S.C. § 405(g), which provides in 

relevant part that the court “may at any time order additional evidence to be taken before 

the Commissioner of Social Security, but only upon a showing that there is new evidence 

which is material and that there is good cause for the failure to incorporate such evidence 

into the record in a prior proceeding. . . .”  42 U.S.C. § 405(g).  Thus, in order to be 

entitled to a “new evidence” remand, Plaintiff must demonstrate in the first instance that 

the new evidence is “new” and “material.”  Matthews v. Apfel, 239 F.3d 589, 592-94 (3d 

Cir. 2001).      

Case 2:15-cv-04234-ER   Document 17   Filed 03/08/17   Page 20 of 23



21 
 

Here, Plaintiff cannot meet the “new” and “material” threshold because neither the 

VA letter dated July 20, 2015, nor Dr. Kearney’s letter dated December 22, 2015, 

pertains to the relevant time period.  As for the VA letter, the department’s determination 

that Plaintiff is “90% disabled” constitutes a snapshot as of July 20, 2015, with no 

indication in the letter as to when the VA made its determination.
23

  Indeed, the record 

before the ALJ contains a provisional VA decision noting that Plaintiff was “70%” 

disabled as of December 7, 2011 - - that is, nearly three years after Plaintiff’s date last 

insured for purposes of DIB.  Tr. at 19.        

As for Dr. Kearney’s letter, Plaintiff is incorrect that the letter “certifies that I have 

been permanently disabled since 2006.”  Doc. 12 at 1.  To the contrary, Dr. Kearney 

states that “[Plaintiff] has a complex medical history which includes significant 

atherosclerotic cardiovascular disease that resulted in three myocardial infarctions since 

2006,” and that “[d]ue to his poor cerebral perfusion, history of ischemia, and his poor 

cardiac performance status, he has been 100% disabled since 2009.”  Id. at 3.  Dr. 

Kearney added that, because of Plaintiff’s “multiple and complex medical conditions, 

[he] is not able to perform the usual day-to-day activities expected of a healthy 58 year 

old male [and] he has not been able to work since 2009.”  Id.  Thus, at best Dr. Kearney’s 

letter supports a finding that Plaintiff became disabled sometime after his date last 

                                                        
23

As previously noted, Plaintiff avers in his brief that the VA’s 90 percent 

disability rating was awarded in December 2014, with an effective date of August 2011.  

Doc. 11 at 2.  Thus, the VA’s determination falls well outside the relevant period which 

closed on December 31, 2008.  
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insured of December 31, 2008 - - in other words, the doctor’s letter supports, rather than 

undermines, the ALJ’s decision.  For these reasons, remand for consideration of this 

evidence is not warranted. 

C. Plaintiff’s Request for Hearing and Motion for Oral Argument 

As noted, Plaintiff filed a request for a hearing and a motion for oral argument, 

which I denied without prejudice, stating that “the court will reconsider those requests 

and hold such hearing or argument as necessary to prepare the Report.”  Docs. 10, 15 & 

16.  For the reasons discussed above, a determination as to whether the ALJ’s decision is 

supported by substantial evidence could be made on the existing administrative record, 

and remand for consideration of newly submitted evidence is not warranted.  As a result, 

I further recommend that Plaintiff’s requests for a hearing and oral argument be denied. 

Therefore, I make the following: 
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R E C O M M E N D A T I O N 

 AND NOW, this    8th     day of March 2017, it is RESPECTFULLY 

RECOMMENDED that Commissioner’s decision denying Plaintiff’s application for DIB 

be AFFIRMED, and Plaintiff’s request for a hearing and motion for oral argument be 

DENIED. The parties may file objections to this Report and Recommendation.  See 

Local Civ. Rule 72.1.  Failure to file timely objections may constitute a waiver of any 

appellate rights.    

      BY THE COURT:  

      /s/ELIZABETH T. HEY 

      __________________________ 

      ELIZABETH T. HEY, U.S.M.J. 
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