
IN THE UNITED STATES DISTRICT COURT 

FOR THE EASTERN DISTRICT OF PENNSYLVANIA 

 

WHITNEY N. FELDER   : CIVIL ACTION 

      : 

 v.     : 

      : 

CAROLYN W. COLVIN,   : 

Acting Commissioner of   : 

Social Security    : NO. 16-1231 

 

REPORT AND RECOMMENDATION 

 

JACOB P. HART       DATE:   11/1/2016 

UNITED STATES MAGISTRATE JUDGE 

 

 Whitney N. Felder brought this action under 42 U.S.C. §405(g) to obtain review of the 

decision of the Commissioner of Social Security denying her claim for Supplemental Security 

Income (“SSI”).  Felder has filed a Request for Review to which the Commissioner has 

responded.  For the reasons that follow, I recommend that Felder’s Request for Review be 

granted in part and the matter remanded for further development of the record, including 

consideration of Felder’s therapy notes, procuring a functional assessment from her treating 

professionals, and the taking of testimony from a medical expert if needed. 

I. Factual and Procedural Background 

 Felder was born on June 30, 1986.  Record at 151.  She graduated from high school and 

completed some college.  Record at 196.  She has worked in retail clothing sales as a clerk, and 

as an assistant manager.  Id.   

 On December 11, 2011, Felder filed an application for SSI.  Record at 151.  In it, she 

alleged disability since July 1, 2011, as a result of mental illness and headaches.  Record at 151, 

195.  Her application for benefits was denied initially, and upon reconsideration.  Record at 97, 
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100.  She then requested a hearing de novo before an Administrative Law Judge (“ALJ”).  

Record at 107. 

 A hearing took place in this matter on January 8, 2014.  Record at 31.  Felder appeared 

without representation, although accompanied by her father, Mr. Stephen Felder, who appeared 

as a witness.  Record at 39.  She elected to proceed pro se.  Record at 37.  Nevertheless, the ALJ 

continued the hearing so that he could obtain Felder’s more recent treatment records, noting “that 

will also give you time in case you change your mind about hiring a representative.”  Record at 

42-43. 

 On March 4, 2014, Felder again appeared pro se.  Record at 48.  Mr. Felder once again 

testified as a witness.  Record at 63.  On May 29, 2014, however, the ALJ issued a written 

decision in which he denied benefits.  Record at 8.  The Appeals Council denied review, 

permitting the ALJ’s decision to stand as the final decision of the Commissioner.  Record at 1.  

Felder than filed this action. 

II. Legal Standards 

 The role of this court on judicial review is to determine whether the Commissioner’s 

decision is supported by substantial evidence.  42 U.S.C. § 405(g); Richard v. Perales, 402 U.S. 

389 (1971); Doak v. Heckler, 790 F.2d 26, 86 (3d Cir. 1986); Newhouse v. Heckler, 753 F.2d 

283, 285 (3d Cir. 1985).  Substantial evidence is relevant evidence viewed objectively as 

adequate to support a decision.  Richardson v. Perales, supra, at 401; Kangas v. Bowen, 823 F.2d 

775 (3d Cir. 1987); Dobrowolsky v. Califano, 606 F.2d 403 (3d Cir. 1979).  The court must also 

ensure that the use of the proper legal standards.  Coria v. Heckler, 750 F.2d 245 (3d Cir. 1984). 
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 To prove disability, a claimant must demonstrate that there is some “medically 

determinable basis for an impairment that prevents him from engaging in any ‘substantial gainful 

activity’ for a twelve-month period.”  42 U.S.C. § 423(d)(1).  As explained in the following 

agency regulation, each case is evaluated by the Commissioner according to a five-step process: 

(i) At the first step, we consider our work activity, if any.  If you are doing substantial 

gainful activity, we will find that you are not disabled.  (ii) At the second step, we 

consider the medical severity of your impairment(s).  If you do not have a severe 

medically determinable physical or mental impairment that meets the duration 

requirements in § 404.1509, or a combination of impairments that is severe and meets the 

duration requirement, we will find that you are not disabled.  (iii) At the third step, we 

also consider the medical severity of your impairment(s).  If you have an impairment(s) 

that meets or equals one of our listings in appendix 1 of this subpart and meets the 

duration requirement, we will find that you are disabled.  (iv) At the fourth step, we 

consider our assessment of your residual functional capacity and your past relevant work.  

If you can still do your past relevant work, we will find that you are not disabled.  (v) At 

the fifth and last step, we consider our assessment of your residual functional capacity 

and your age, education and work experience to see if you can make an adjustment to 

other work.  If you can make an adjustment to other work, we will find that you are 

disabled. 

 

20 CFR § 404.1520 (references to other regulations omitted). 

III. The ALJ’s Decision and Felder’s Request for Review 

 In his decision, the ALJ determined that Felder suffered from the severe impairments of a 

psychotic disorder, schizoaffective disorder, bipolar affective disorder, post-traumatic stress 

disorder, and obsessive-compulsive disorder.  Record at 13.  He found, however, that no disorder 

or combination of disorders met or medically equaled a listed impairment.  Record at 14. 

 The ALJ concluded that Felder retained the RFC to perform work at all exertional levels, 

but was limited to unskilled work with a reasoning level of 1-2, only occasional interaction with 

coworkers and supervisors, and little exposure to the general public, moving machinery or 

unprotected heights.  Record at 16.  In reliance upon the vocational expert who testified at the 
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hearing, the ALJ found that Felder could work as a housekeeping cleaner, machine operator or 

laundry worker.  Record at 19.  He decided, therefore, that she was not disabled.  Record at 19. 

 Felder’s pro se Request for Review was drafted and signed by her father.  Although not 

entirely coherent, it generally argues that the ALJ’s decision was not supported by substantial 

evidence. 

IV. Discussion 

A. The ALJ’s Lay Opinion 

 In determining that Felder retained the RFC to perform some work, the ALJ reviewed in 

detail the report of Alan S. Berns, MD, a psychiatrist who prepared a report for Felder’s public 

defender in 2012.
1
  Record at 17.  He also discussed in detail the report and functional evaluation 

prepared by Robert Griffin, MD, the consultative examiner, in October, 2013, to which he gave 

“great weight.”  Record at 17, 18.  The ALJ also considered Felder’s testimony, to which he gave 

“little weight,” and the testimony of her father, which he “greatly discount[ed].”  Record at 18. 

 After this, the ALJ remarked:  “I believe that the claimant’s father is exceptionally 

assertive and the claimant is rather passive, and this has unhelpfully created in the claimant a 

feeling of dependency, and she acquiesces with her father’s views.  This feeling in her mind is 

unwarranted given her activities and abilities.”  Record at 18. 

 This is obviously an impermissible lay analysis of the claimant’s mental status.  The 

principle that an ALJ should not substitute his lay opinion for the medical opinion of a medical 

expert is especially profound in a case involving a mental disability.  Morales v. Apfel, 225 F.3d 

310, 317-8 (3d Cir. 2000). 

                                                 
1
 Felder, who was living in Florida at the time, was arrested for failing to pay a $55 taxi bill, and resisting the 

arresting officers.  Record at 296-7.  She was involuntarily committed from police custody to a mental 

hospitalization because she was observed to have had bizarre behavior upon arrest, and to have looseness of 

associations and paranoia, and to be reacting to internal stimuli while incarcerated.  Record at 298.  Upon 

hospitalization, she was diagnosed with a psychotic disorder, and assigned a GAF score of 35.  Record at 253. 
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 In this case, the ALJ’s conclusion that Felder was not disabled was supported by medical 

evidence provided by Dr. Griffith, who indicated that she had no more than moderate limitations 

in any functional area, and no limitation at all in understanding and carrying out simple 

instructions.  Record at 308-9.  If all of the medical evidence pointed in this direction, the ALJ’s 

error in considering his own lay analysis of Felder’s mental state could be discounted as 

harmless, since a denial of benefits would have been inevitable.  However, this is not the case. 

 The ALJ halted the first hearing in order to obtain Felder’s treatment notes from WES, 

but then relied upon them only to note the diagnosis of a schizoaffective disorder.  Record at 14.  

The ALJ’s only other mention of the WES records was his rejection of a GAF assessment of 25 

as without an objective basis.  Record at 17, 335. 

 Felder’s therapy notes with Mary Epps are not mentioned at all in the ALJ’s decision.  

They are, however, significant in that they reflect recent psychotic symptoms.  The newest note, 

dated February 21, 2014 (roughly 10 days prior to the hearing) is fairly optimistic: 

Whitney’s illogical thoughts and speech have become less frequent.  Whitney’s affect has 

become more appropriate and energized.  She has shown an interest in relating to others 

in a more appropriate manner.  Whitney reported that the prescribed psychotropic 

medication has been beneficial in reducing her symptoms of psychosis. 

 

Record at 317.   

 Twenty days earlier, however, Ms. Epps wrote of Felder: 

She demonstrated confusion and a lack of orientation as to her own person.  Whitney was 

noted to display an ongoing pattern of disturbance of reality perception and frequent, 

intrusive, irrational thoughts.  Whitney presented with a blunt affect.  .. Whitney reported 

that as she takes her prescribed antipsychotic medication, she continues to have difficulty 

remaining reality focus[ed] as evidenced by the presences of internal stimuli. 

 

Record at 318.   Other notes from December, 2013, and January, 2014, are similar.  On 

December 26, 2013, Ms. Epps wrote:  “Whitney’s hallucinatory and delusional experiences 
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continue in spite of attempts to get her to focus on the reality of the external world.  Whitney’s 

speech and thought patterns are incoherent and illogical.”  Record at 326.   

 It is not possible to know on this record whether the final treatment note indicates a long-

term upswing in Felder’s condition, but it is clear that the person described on December 26, 

2013, would be unable to work.  (The notes also support the GAF of 25, assigned on November 

18, 2013, which can reflect that an individual’s behavior is “considerably influenced by 

delusions or hallucinations.”  DSM-IV at 34).  These treatment notes should have been discussed 

by the ALJ.  They also make it clear that ALJ’s Morales error was harmful, because he relied 

upon his lay opinion in preference to the factual evidence supplied by her treatment providers at 

WES. 

 On this basis, I recommend that the matter be remanded to the Agency for a reassessment 

of the medical record, limited to professional opinions, and specifically addressing the WES 

treatment notes prepared by Ms. Epps.  I also recommend further development of the record, as 

discussed below. 

B. The ALJ’s Duty to Develop the Record 

 Even when a client is represented by counsel, an ALJ has a duty to develop a full and fair 

record, because an administrative hearing is not an adversarial proceeding.  Schwartz v. Halter, 

134 F. Supp.2d 640, 656 (E.D. Pa. 2001).  Where a claimant is not represented by counsel, that 

duty is heightened: 

An ALJ owes a duty to a pro se claimant to help him or her develop the administrative 

record.  “When a claimant appears at a hearing without counsel, the ALJ must 

‘scrupulously and conscientiously probe into, inquire of, and explore for all the relevant 

facts.’” Key v. Heckler, 754 F.2d 1545, 1551 (9th Cir. 1985) (quoting Cox v. California, 

587 F.2d 988, 991 (9th Cir. 1978); Dobrowolsky [v. Califano]606 F.2d [493] at 407 [3d 

Cir. 1979)] (noting that an ALJ must “assume a more active role when the claimant is 

unrepresented”).  See generally Ventura v. Shalala, 55 F.3d 900, 902 (3d Cir. 1995) 

(“ALJs have a duty to develop a full and fair record in social security cases”). 
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Reefer v. Barnhart, 326 F.3d 376 (3d Cir. 2003).   

 Felder has been found to suffer from severe mental impairments, which would further 

warrant assistance from the ALJ.  In this respect, the record lacks certain medical evidence 

which probably would have been obtained by a competent representative.  Notably, Felder’s 

treatment providers at WES were not asked to complete a functional evaluation of any kind.  

Although it is too late to obtain a contemporary report, the ALJ should obtain a functional  

evaluation upon remand.  He may also seek assistance from a medical expert if the evidence, 

seen as a whole, remains ambiguous, or if he needs assistance in determining Felder’s condition 

during the relevant time period. 

 The ALJ did, however, amply fulfil his duty to inform Felder at both hearings of her right 

to representation, and he provided her with time to seek assistance.  Record at 34-37, 43, 48.  

Felder opted to proceed unrepresented, which was her right.  Record at 37, 48.  At this point, 

however, Mr. Felder is not only acting as a concerned parent and a fact witness, but as a 

representative, as he drafted Felder’s Request for Review.  Even a quick look at his submissions 

reveals that he is not able to do so effectively, and that Felder is not best served in this way.  For 

this reason, I recommend that an extension of time be granted to Felder to obtain experienced 

representation upon remand, if it is requested. 
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V. Conclusion 

 In accordance with the above discussion, I make the following 

 

 

R E C O M M E N D A T I O N 

 

 

 AND NOW, this 1st day of November, 2016,  it is RESPECTFULLY  

RECOMMENDED that Plaintiff’s Request for Review be GRANTED IN PART and DENIED 

IN PART and the matter remanded for further development of the record, including 

consideration of Felder’s therapy notes, procuring a functional assessment from her treating 

professionals, and the taking of testimony from a medical expert if needed. 

 

 

 

 

       BY THE COURT: 

 

 

 

      /s/Jacob P. Hart  

      ___________________________________ 

      JACOB P. HART 

      UNITED STATES MAGISTRATE JUDGE 
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