
IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

JOSE LOPEZ    : CIVIL ACTION

v. :
  

CYNTHIA LINK, et al. : NO.  16-1773

REPORT AND RECOMMENDATION

THOMAS J. RUETER January 31, 2017
United States Magistrate Judge

Presently before the court is a pro se petition for a writ of habeas corpus filed

pursuant to 28 U.S.C. § 2254.  Petitioner is incarcerated in the State Correctional Institution

located in Graterford, Pennsylvania.  See Doc. No. 1.  For the reasons stated below, the court

recommends that the petition be denied.

I. BACKGROUND

On November 3, 2006, a jury sitting in the Court of Common Pleas of

Philadelphia County, Pennsylvania, No. CP-51-CR-1210801-2002 (C.P. Phila.), found petitioner

guilty of aggravated assault, carrying firearms without a license, and carrying firearms on public

streets or public property in Philadelphia.  Commonwealth v. Lopez, 970 A.2d 472 (Table), No.

2697 EDA 2007, slip op. at 2 (Pa. Super. Ct. Feb. 13, 2009).  On March 1, 2007, the trial court

sentenced petitioner to a concurrent sentence of one and one-half years to three years

incarceration on the charges of aggravated assault and carrying firearms without a license, and

one year to two years on the charge of carrying firearms on public streets and on public property

in Philadelphia.  Id.
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The trial court summarized the facts of this case as follows:

On November 4, 2002, [Lopez] was arrested and charged with Attempted Murder,
Aggravated Assault, Carrying Firearms without a License, Carrying Firearms
Public Street/Place, Possessing an Instrument of Crime, Terroristic Threats,
Simple Assault, and Recklessly Endangering Another Person for events that
occurred on October 5, 2002, outside the Vegas Sports Bar located on the corner
of Ella and Westmoreland Streets in the City and County of Philadelphia.  . . . 
The evidence showed that on October 5, 2002, [Lopez] had words with the victim,
Israel Gonzalez[,] inside the Vegas Sports Bar.  At closing time, the two men
went outside and a fight ensued.  At one point during the fight[,] [Lopez] went to
a nearby vehicle, obtained a handgun and returned to where the victim was.  After
threatening to shoot the victim in the head, [Lopez] lowered the gun and shot the
victim three times in the leg.  The victim was taken to Temple University
Hospital.  The victim identified [Lopez] as the person who shot him.  [Lopez] was
arrested about one month later.

Commonwealth v. Lopez, No. 2697 EDA 2007, slip op. at 2 (Pa. Super. Ct. Feb. 13, 2009)

(quoting Trial Court Opinion, No. CP-51-CR-1210801-2002, slip op. at 1-2  (C.P. Phila. Mar.

18, 2008)).

Petitioner filed a post sentence motion which, after a hearing, the trial court

denied on October 18, 2007.  Petitioner filed an appeal to the Superior Court of Pennsylvania

raising two issues:  (1) whether the evidence was insufficient to sustain the guilty verdict as to

aggravated assault; and (2) whether the verdict was against the weight of the evidence.  Id. at 3. 

On February 13, 2009, the appellate court affirmed petitioner’s judgment of sentence.  Petitioner

did not file a petition for allowance of appeal in the Supreme Court of Pennsylvania.

On June 23, 2009, petitioner filed a pro se petition pursuant to Pennsylvania’s

Post Conviction Relief Act (“PCRA”), 42 Pa. Cons. Stat. Ann. §§ 9541, et seq.  The PCRA court

appointed counsel, who filed an amended petition on January 22, 2010.  On February 12, 2010,

by agreement with the Commonwealth, the PCRA court reinstated petitioner’s right to seek

review to the Supreme Court of Pennsylvania.  On March 15, 2010, petitioner filed a petition for
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allowance of appeal to the Supreme Court of Pennsylvania, which the court denied on July 21,

2010.  Commonwealth v. Lopez, 998 A.2d 959 (Pa. 2010) (Table).

On January 18, 2011, petitioner filed a second pro se PCRA petition.  Counsel

was appointed who filed an amended petition on June 26, 2013.  On October 7, 2014, the PCRA

court dismissed the petition without holding a hearing.  On August 18, 2015, the Superior Court

of Pennsylvania affirmed the PCRA court’s order.  Commonwealth v. Lopez, 131 A.3d 95

(Table), 2015 WL 6689486 (Pa. Super. Ct. Aug. 18, 2015).  Petitioner raised the following issues

on PCRA appeal:

1. Did the court below commit error by failing to order and hold an
evidentiary hearing to determine if trial counsel’s representation amounted
to a violation of his right to counsel under the U.S. (Amend. VI) and
Pennsylvania Constitutions (Art. 1, sec. 9) by failing to raise a Batson
challenge during jury selection where [Appellant] is Hispanic and the
Commonwealth struck the only two Hispanic jurors from the panel, and
where appellate counsel provided ineffective assistance of counsel by
failing to raise the issue on direct appeal?

2. Whether the court below committ[ed] error by failing to set aside the
verdict and dismissing the case under Rule 600, and for failing to order
and hold an evidentiary hearing to determine if trial counsel’s
representation amounted to a violation of his right to counsel under the
U.S. (Amend. VI) and the Pennsylvania Constitutions (Art. 1, sec. 9)
where trial counsel failed to argue a Rule 600 violation to Appellant’s
right to a speedy trial, and where appellate counsel failed to raise the
issues on direct appeal?

Id. at *2 (quoting Appellant’s Brief. at 3).  On September 17, 2015, the Supreme Court of

Pennsylvania denied review.  

On April 12, 2016, petitioner filed the instant pro se petition for a writ of habeas

corpus, along with a memorandum of law in support thereof (“Pet’r’s Mem. of Law”), in this

court (Doc. No. 1), raising the following four issues: 
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1. Whether the evidence was insufficient to sustain the guilty verdict as to the
aggravated assault because the evidence was so unreliable and
contradictory that it was incapable of supporting a guilty verdict?

2. Whether the verdict was against the weight of the evidence because the
evidence of defendant’s guilt was so weak and the evidence of innocence
was so strong that a new trial is required in the interest of justice?

3. Did the state court commit error by failing to order and hold an evidentiary
hearing to determined [sic] if trial counsel’s representation amounted to a
violation of his right to counsel under the U.S. (Amend. VI) Constitution
by failing to raise a Batson challenge during jury selection where
defendant is Hispanic and the Commonwealth struck the only two
Hispanic jurors from the panel, and where appellate counsel provided
ineffective assistance of counsel by failing to raise the issue on direct
appeal?

4. Whether the state court commit error by failing to set aside the verdict and
dismissing the case under Rule 600, and for failing to order and hold an
evidentiary hearing to determine if trial counsel’s representation amounted
to a violation of his right to counsel under the U.S. (Amend. VI)
Constitution, where trial counsel failed to argue a Rule 600 violation to
Appellant’s right to a speedy trial, and where appellate counsel failed to
raise the issues on direct appeal?

(Pet. at 11A, 11B.)  Respondents filed a response on December 27, 2016 (“Resp.,” Doc. No. 15). 

Petitioner filed a reply on January 12, 2017 (“Reply,” Doc. No. 16).  Petitioner also has requested

appointment of counsel.  See Pet. at 18.

II. DISCUSSION

A. Habeas Corpus Standards

Petitioner’s habeas petition is governed by the Antiterrorism and Effective Death

Penalty Act of 1996 (“AEDPA”).  The provisions of the AEDPA relevant to the instant matter

provide as follows:

(d) An application for a writ of habeas corpus on behalf of a person in custody
pursuant to the judgment of a State court shall not be granted with respect to any
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claim that was adjudicated on the merits in State court proceedings unless the
adjudication of the claim -

(1) resulted in a decision that was contrary to, or involved an unreasonable
application of, clearly established Federal law, as determined by the
Supreme Court of the United States; or

(2) resulted in a decision that was based on an unreasonable determination
of the facts in light of the evidence presented in the State court proceeding.

28 U.S.C. § 2254(d)(1) and (2).  The Supreme Court has emphasized that the “AEDPA’s

standard is intentionally difficult to meet.”  Woods v. Donald, 135 S. Ct. 1372, 1376 (2015)

(quotation omitted).

The Supreme Court has instructed that the “contrary to” and “unreasonable

application” clauses in Section 2254(d)(1) should be viewed independently.  Williams v. Taylor,

529 U.S. 362, 404-05 (2000).  With respect to Section 2254(d)(1), a federal habeas petitioner is

entitled to relief under the “contrary to” clause only if “the state court arrives at a conclusion

opposite to that reached by this Court on a question of law or if the state court decides a case

differently than this Court has on a set of materially indistinguishable facts.”  Id. at 413.  The

Court in Williams was careful to note that most cases will not fit into this category, which is

limited to direct and unequivocal contradiction of Supreme Court authority.  Id. at 406-08. 

Under the “unreasonable application” clause, “[a] state court decision will be an

‘unreasonable application’ if (1) ‘the state court identifies the correct governing legal rule from

[the] Court’s cases but unreasonably applies it to the facts of the particular . . . case;’ or (2) ‘the

state court either unreasonably extends a legal principle from our precedent to a new context

where it should not apply or unreasonably refuses to extend that principle to a new context where

it should apply.’”  Appel v. Horn, 250 F.3d 203, 209 (3d Cir. 2001) (quoting Williams, 529 U.S.
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at 407).  A federal habeas court may not issue the writ simply because that court concludes “that

the relevant state-court decision applied clearly established federal law erroneously or

incorrectly.”  Williams, 529 U.S. at 411.  Relief is appropriate only where the state court decision

also is objectively unreasonable.  Id.  See also Waddington v. Sarausad, 555 U.S. 179, 190

(2009) (same).  The Third Circuit Court of Appeals described this “highly deferential standard”

as follows: “[W]e will not surmise whether the state court reached the best or even the correct

result in [a] case; rather, we will determine only whether the state court’s application of [federal

law] was unreasonable.”  Collins v. Sec’y of Pa. Dep’t of Corrs., 742 F.3d 528, 544 (3d Cir.)

(quotation omitted), cert. denied, 135 S. Ct. 454 (2014).  See also White v. Woodall, 134 S. Ct.

1697, 1702 (2014) (same).

With respect to 28 U.S.C. § 2254(d)(2), which dictates that federal habeas relief

may be granted when the state court adjudication was based on an unreasonable determination of

the facts in light of the evidence presented, the petitioner must demonstrate that a reasonable

fact-finder could not have reached the same conclusions given the evidence.  If a reasonable basis

existed for the factual findings reached in the state courts, then habeas relief is not warranted. 

Burt v. Titlow, 134 S. Ct. 10, 15 (2013); Campbell v. Vaughn, 209 F.3d 280, 290-91 (3d Cir.

2000), cert. denied, 531 U.S. 1084 (2001).  Additionally, “a determination of a factual issue

made by a State court shall be presumed to be correct.  The applicant shall have the burden of

rebutting the presumption of correctness by clear and convincing evidence.”  28 U.S.C. §

2254(e)(1).  See Rountree v. Balicki, 640 F.3d 530, 538 (3d Cir.) (“State-court factual findings . .

. are presumed correct; the petitioner has the burden of rebutting the presumption by clear and

convincing evidence.”) (quotation omitted), cert. denied, 132 S. Ct. 533 (2011); Simmons v.
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Beard, 590 F.3d 223, 231 (3d Cir. 2009) (“Under the § 2254 standard, a district court is bound to

presume that the state court’s factual findings are correct, with the burden on the petitioner to

rebut these findings by clear and convincing evidence.”). 

A federal habeas court may not consider a petitioner’s claims of state law

violations, but must limit its review to issues of federal law.  See Estelle v. McGuire, 502 U.S.

62, 67-68 (1991) (not the province of the federal court to re-examine a state court’s

determinations on state law questions); Pulley v. Harris, 465 U.S. 37, 41 (1984) (“A federal court

may not issue the writ on the basis of a perceived error of state law.”); Engle v. Isaac, 456 U.S.

107, 120 n.19 (1982) (“If a state prisoner alleges no deprivation of a federal right, § 2254 is

simply inapplicable.”); Johnson v. Rosemeyer, 117 F.3d 104, 110 (3d Cir. 1997) (“[E]rrors of

state law cannot be repackaged as federal errors simply by citing the Due Process Clause.”). 

B. Standard for Ineffective Assistance of Counsel Claims 

In Strickland v. Washington, 466 U.S. 668 (1984), the Supreme Court set forth a

two prong test that a petitioner must satisfy before a court will find that counsel did not provide

the effective assistance guaranteed by the Sixth Amendment.  Under this test, a petitioner must

show: (1) that counsel’s performance was deficient; and (2) counsel’s deficient performance

caused the petitioner prejudice.  Id. at 687-96.  See also Harrington v. Richter, 562 U.S. 86

(2011) (same); Premo v. Moore, 562 U.S. 115 (2011) (same).  The United States Supreme Court

observed that “[s]urmounting Strickland’s high bar is never an easy task.”  Harrington, 562 U.S.

at 105 (quotation omitted).  See also Collins, 742 F.3d at 544 (discussing Strickland); Ross v.

District Attorney of the County of Allegheny, 672 F.3d 198, 209-10 (3d Cir. 2012) (same).
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To show deficient performance, a petitioner must show “that counsel’s

representation fell below an objective standard of reasonableness” and that “counsel made errors

so serious that counsel was not functioning as the ‘counsel’ guaranteed the defendant by the

Sixth Amendment.”  Strickland, 466 U.S. at 687-88.  In evaluating counsel’s performance, a

reviewing court should be “highly deferential” and must make “every effort . . . to eliminate the

distorting effects of hindsight, to reconstruct the circumstances of counsel’s challenged conduct,

and to evaluate the conduct from counsel’s perspective at the time.”  Id. at 689.  Moreover, there

is a “strong presumption that counsel’s conduct falls within the wide range of reasonable

professional assistance; that is, the defendant must overcome the presumption that, under the

circumstances, the challenged action ‘might be considered sound trial strategy.’”  Id. (citation

omitted).  The Court cautioned that the appropriate “question is whether an attorney’s

representation amounted to incompetence under ‘prevailing professional norms,’ not whether it

deviated from best practices or most common custom.”  Premo, 562 U.S. at 122 (quoting

Strickland, 466 U.S. at 690). 

The United States Supreme Court explained the prejudice requirement for an

ineffective assistance of counsel claim as follows:  

With respect to prejudice, a challenger must demonstrate “a reasonable
probability that, but for counsel’s unprofessional errors, the result of the
proceeding would have been different.  A reasonable probability is a probability
sufficient to undermine confidence in the outcome.”  It is not enough “to show
that the errors had some conceivable effect on the outcome of the proceeding.” 
Counsel’s errors must be “so serious as to deprive the defendant of a fair trial, a
trial whose result is reliable.”

Harrington, 562 U.S. at 104 (citations omitted).  See also Cullen v. Pinholster, 563 U.S. 170, 189

(2011) (The prejudice requirement of Strickland requires a “‘substantial,’ not just ‘conceivable,’
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likelihood of a different result.”).  It follows that “‘counsel cannot be deemed ineffective for

failing to raise a meritless claim.’”  Ross, 672 F.3d at 211 n.9 (quoting Werts v. Vaughn, 228

F.3d 178, 202 (3d Cir. 2000)). 

Where, as in the instant case, the state court already has rejected an ineffective

assistance of counsel claim, a federal court must defer to the state court’s decision pursuant to 28

U.S.C. § 2254(e)(1).  The Supreme Court stated:

Establishing that a state court’s application of Strickland was unreasonable
under § 2254(d) is all the more difficult.  The standards created by Strickland and
§ 2254(d) are both ‘highly deferential,’ id. at 689; Lindh v. Murphy, 521 U.S. 320,
333 n.7 . . . (1997), and when the two apply in tandem, review is ‘doubly’ so. 
Knowles, 556 U.S. at 123, 129 S. Ct., at 1420.  The Strickland standard is a
general one, so the range of reasonable applications is substantial.  556 U.S. at
123, [129 S. Ct., at 1420].  Federal habeas courts must guard against the danger of
equating unreasonableness under Strickland with unreasonableness under §
2254(d).  When § 2254(d) applies, the question is not whether counsel’s actions
were reasonable.  The question is whether there is any reasonable argument that
counsel satisfied Strickland’s deferential standard.  

Premo, 562 U.S. at 122-23 (quotation omitted).  See also Woods v. Donald, 135 S. Ct. at 1376

(when considering claims of ineffective assistance of counsel, AEDPA review must be “‘doubly

deferential’ in order to afford ‘both the state court and the defense attorney the benefit of the

doubt’”) (quoting Burt v. Titlow, 134 S. Ct. 10, 13 (2013)).

C. Petitioner’s Claims

Claim 1: The Evidence was Insufficient to Sustain a Conviction for
Aggravated Assault

Petitioner contends that the evidence was insufficient to sustain his conviction of

aggravated assault “[b]ecause the evidence was so unreliable and contradictory that it was

incapable of supporting a guilty verdict.”  (Pet. at 11A.)  The evidence presented at trial included

the testimony of the victim.  Petitioner asserts that the jury had no basis to credit the victim’s

9

Case 2:16-cv-01773-JLS   Document 17   Filed 01/31/17   Page 9 of 23



pretrial statements, in which he repeatedly identified petitioner as the shooter, over the victim’s

trial testimony, in which the victim recanted his prior statements and claimed petitioner did not

shoot him but was a bystander.  

The federal constitutional standard for evaluating a due process claim based upon

sufficiency of the evidence is found in Jackson v. Virginia, 443 U.S. 307 (1979).  Under Jackson,

the federal court is to determine whether “after viewing the evidence in the light most favorable

to the prosecution, any rational trier of fact could have found the essential elements of the crime

beyond a reasonable doubt.”  Id. at 319 (emphasis in original).  A habeas petitioner is entitled to

relief only “if it is found that upon the record evidence addressed at trial no rational trier of fact

could have found proof beyond a reasonable doubt.”  Id. at 324.  Federal review of a sufficiency

of the evidence claim under Jackson must be based on state law, that is, the substantive elements

of the crime must be defined by applicable state law.  Id. at 324 n.16.  The credibility of

witnesses, the resolution of conflicts of evidence, and the drawing of reasonable inferences from

proven facts all fall within the exclusive province of the fact finder and, therefore, are beyond the

scope of federal habeas sufficiency review.  Id. at 319.  A petitioner challenging a state court’s

determination of a sufficiency of the evidence claim has an additional burden.  On habeas review,

a federal court may not overturn a state court decision rejecting a sufficiency of the evidence

claim simply because the federal court disagrees with the state court’s ruling.  Coleman v.

Johnson,  566 U.S. 650, ___, 132 S. Ct. 2060, 2062 (2012).  On the contrary, the federal court

may overturn the state court’s decision only if the decision was “objectively unreasonable.”  Id.

Applying a standard indistinguishable from the federal standard, the state court

rejected this claim.  The Superior Court of Pennsylvania on direct appeal explained as follows:

10
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A person commits the offense of aggravated assault “if he . . . attempts to
cause or intentionally or knowingly causes bodily injury to another with a deadly
weapon.”  18 Pa. C.S.A. § 2702(a)(4).  Lopez essentially argues the “evidence
was . . . so unreliable and contradictory that the jury is required to guess that
[Lopez] is guilty.”  Appellant’s Brief at 12.  Specifically, Lopez points to the
inconsistent statements given by the victim.  In a pretrial statement the victim
indicated Lopez was the shooter.  Id.  At trial, however, the victim testified he had
been coerced by the police into giving a statement against Lopez.  Id.  Thus,
Lopez argues the conflicting testimony makes the evidence insufficient to sustain
the verdict.  We disagree.

Here, the victim identified Lopez as the shooter in a signed statement to
Detective Priadka (N.T. Trial, 10/26/06, at 102-108, 112-120), under oath at the
preliminary hearing (N.T. Preliminary Hearing, 12/18/2002, at 3-4), and to a
prosecutor assigned to his case (N.T. Trial, 10/27/06, at 199; N.T. 10/30/06, at
75).

The victim’s version of the events changed after he was incarcerated on
unrelated charges in the same facility where Lopez was housed.  N.T. Trial,
10/27/06, at 145-148, 175-179; N.T. Trial, 10/30/06, at 4-6.  On March 13, 2005,
while in the same prison, the victim and Lopez met and “had words” relating to
the instant matter.  N.T. Trial, 10/27/06, at 176-179; N.T. Trial, 10/30/06, at 5-7. 
The victim later called his mother asking her to help him to get separated from
Lopez.  N.T. Trial, 10/27/06, at 145.  A few days later, Lopez was transferred to
another facility.  Id. at 146.  A few weeks later, while still incarcerated, the victim
had a conversation with an individual named “Perez,” one of Lopez’s “mans,”
regarding the shooting.  N.T. Trial, 10/30/06, at 20-23.  During the conversation,
Perez, a long-time friend of Lopez, told the victim that Lopez was not the shooter. 
Id.  Following the encounter, on April 26, 2005, the victim sent a letter to Lopez
saying he would testify he was not the shooter and asked Lopez to “fix his name
in prison.”  Id. at 17, 26-27.  Subsequently, a private investigator hired by Lopez’s
counsel visited the victim in prison regarding the letter he sent to Lopez.  Id. at
51-60.  Upon request from the investigator, he signed again the letter dated April
26, 2005 in the presence of the investigator and gave him a statement relating to
the shooting.  Id. at 53-54, 56-57; N.T. Trial, 10/27/06, at 194-195.

At trial the victim said he knew Lopez did not shoot him and that he even
told law enforcement about it.  N.T. Trial, 10/30/06, at 38, 102-104.  The victim
said he was pressured by the police into giving his statement implicating Lopez. 
N.T. Trial, 10/27/06, at 137; N.T. Trial, 10/30/06, at 14, 28, 63-64, 72.  The
victim also said the only reason he went along with law enforcement was to get
some favorable treatment on an unrelated criminal matter.  N.T. Trial, 10/30/06, at
13-16, 99, 103.  Finally, the victim said he lied under oath at the preliminary
hearing when he identified Lopez as the shooter.  N.T. Trial, 10/27/06, at 144.  

11
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The jury heard both versions of the facts and was free to believe the
victim’s original version .  .  ..  Viewing all the evidence admitted at trial in the
light most favorable to the Commonwealth as the verdict winner, we conclude the
Commonwealth presented sufficient evidence to sustain its burden in connection
with the aggravated assault charge.

Commonwealth v. Lopez, No. 2697 EDA 2007, slip op. at 7-9 (Pa. Super. Ct. Feb. 13, 2009)

(footnotes and citation omitted).

Petitioner maintains that no reasonable jury could believe the victim’s pretrial

statements and sworn testimony at the preliminary hearing, over the victim’s contradictory

testimony at trial that his earlier statements had been lies.  Resolving contradictory evidence and

determining the credibility of witnesses are the responsibility of the fact finder, not the federal

court on habeas review.  The credibility of witnesses, the resolution of conflicts of evidence, and

the drawing of reasonable inferences from proven facts all fall within the exclusive province of

the fact finder and, therefore, are beyond the scope of federal habeas sufficiency review. 

Jackson, 443 U.S. at 319.  See also Cavazos v. Smith, 565 U.S. 1, 3 (2011) (per curiam) (“[I]t is

the responsibility of the jury – not the court – to decide what conclusions should be drawn from

evidence admitted at trial.”); Marshall v. Lonberger, 459 U.S. 422, 434 (1983) (“[F]ederal habeas

courts [have] no license to redetermine credibility of witnesses whose demeanor has been

observed by the state trial court, but not by them.”). 

Applying the standard in Jackson, this court must determine whether “after

viewing the evidence in the light most favorable to the prosecution, any rational trier of fact

could have found the essential elements of the crime beyond a reasonable doubt.”  Jackson, 443

U.S. at 319 (emphasis in original).  In this case, the evidence at trial included evidence that the

victim changed his testimony in exchange for petitioner “fix[ing] his name in prison,” and that
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the victim sought help from his mother to be separated from petitioner in prison.  After the

victim was moved to a new prison away from petitioner, a friend of petitioner confronted the

victim about his testimony against petitioner.  The jury was free to consider this evidence in

determining the credibility of the victim’s testimony.  As stated by the Superior Court of

Pennsylvania:  “The jury heard both versions of the facts and was free to believe the victim’s

original version.”  Commonwealth v. Lopez, No. 2697 EDA 2007, slip op. at 9 (Pa. Super. Ct.

Feb. 13, 2009). 

After viewing the evidence in the light most favorable to the prosecution, the state

court concluded that the “Commonwealth presented sufficient evidence to sustain its burden in

connection with the aggravated assault charge.”  Id. at 7-9.  This court agrees.   A habeas1

petitioner is entitled to relief only “if it is found that upon the record evidence addressed at trial

no rational trier of fact could have found proof beyond a reasonable doubt.”  Jackson, 443 U.S. at

324.  Petitioner has failed to meet this difficult burden.  This court finds that the state court’s

adjudication of this claim did not result in a decision that was contrary to, or involve an

unreasonable application of, clearly established Federal law, and did not result in a decision that

was based on an unreasonable determination of the facts in light of the evidence presented in the

Recantation testimony is generally considered to be inherently unreliable.  See1

Teagle v. DiGuglielmo, 336 F.App’x 209, 213 (3d Cir. 2009) (“Recantation testimony is
extremely unreliable.  When the recantation involves an admission of perjury, it is the least
reliable form of proof.”) (quotation omitted) (not precedential); Ajamu-Osagboro v. Patrick, 620
F. Supp. 2d 701, 718 (E.D. Pa. 2009) (“Recantation testimony is inherently untrustworthy.”)
(quotation omitted); Commonwealth v. Henry, 706 A.2d 313, 321 (Pa. 1997) (“Recantation
testimony is extremely unreliable.  . . .  [R]ecantation that involves an admission of perjury . . . is
the least reliable form of proof.”) (citation omitted).
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state court.  28 U.S.C. § 2254(d)(1) and (2).  For all these reasons, petitioner’s first habeas claim

should be denied as meritless.

Claim 2: The Verdict was Against the Weight of the Evidence

In his second habeas claim, petitioner contends that “the verdict is against the

weight of the evidence because the evidence of [petitioner’s] guilt was so weak and the evidence

of innocence was so strong that a new trial is required in the interest of justice.”  (Pet’r’s Mem. of

Law at 7-9.)  Petitioner points to the recantation testimony of the victim as supporting his claim

of innocence.  Id.  

Petitioner’s claim that the verdict is against the weight of the evidence provides

no basis for federal habeas review since it requires reassessment of the credibility of the evidence

presented at trial.  A weight of the evidence claim challenges “issues of credibility,” arguing that

“a greater amount of credible evidence supports one side of an issue or cause than another.” 

Tibbs v. Florida, 457 U.S. 31, 38-39 (1982).  Federal courts are precluded from re-evaluating

credibility of witnesses on habeas corpus review.  Marshall v. Lonberger, 459 U.S. 422, 434-35

(1983).  Accordingly, a claim that a trial court decision is against the weight of the evidence is

not cognizable in a federal habeas corpus proceeding.  Tibbs, 457 U.S. at 37-38.  See also Quang

Van Nguyen v. Wenerowicz, 2013 WL 6473264, at *4 (E.D. Pa. Dec. 10, 2013) (“[A] claim that

a trial court decision was against the weight of the evidence is not a valid basis for habeas corpus

review.”); Mattis v. Klopotoski, 2008 WL 2909859, at *4 (E.D. Pa. July 28, 2008) (“[A] claim

that a verdict is against the weight of the evidence is not cognizable in the federal habeas

forum.”).  This claim should be denied as not cognizable in a federal habeas corpus proceeding.
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Claim 3: Ineffective Assistance of Trial Counsel for Failing to Raise a
Batson Challenge During Jury Selection and Appellate
Counsel for Failing to Raise this Claim on Direct Appeal 

Petitioner asserts that trial counsel was ineffective for failing to object to two of

the Commonwealth’s peremptory strikes during voir dire as racially discriminatory under Batson

v. Kentucky, 476 U.S. 79 (1986),  and to preserve this claim for later review.  (Pet’r’s Mem. of2

Law at 11-19.)  Petitioner also contends that direct appeal counsel was ineffective for failing to

raise this claim on direct appeal.  Specifically, petitioner states that the Commonwealth exercised

peremptory challenges against Hispanic venire persons Janet Young and Alexander Ortiz. 

Petitioner argues that “[t[here was no reasons [sic] why these two Hispanics were struck from the

jury pool [] other than race, or for being a school teacher, smart, etc.”  (Pet’r’s Mem. of Law at

13.)   3

The PCRA court rejected this claim and the Superior Court of Pennsylvania on

PCRA appeal affirmed.  Applying a standard indistinguishable from Strickland, the PCRA court

rejected this claim on two grounds.  First, the PCRA court and the appellate court on PCRA

appeal acknowledged that trial counsel did not raise directly an objection to the Commonwealth’s

use of peremptory challenges.  However, as both courts noted, the PCRA court raised the issue

sua sponte and engaged defense counsel in a colloquy regarding Batson.  Based upon the court’s

In Batson, the United States Supreme Court held that a defendant’s equal2

protection rights could be infringed by a discriminatory jury selection process in which
prospective jurors were eliminated solely on their race.  Batson, 476 U.S. at 84.

As noted by Respondents, the last two characteristics “are presumably an allusion3

to the fact that Ms. Young was employed at the time as an elementary-school counselor (N.T.
10/25/06, 12, 14).”  This court agrees with Respondents that “to the extent that the prosecutor’s
decision [to strike Ms. Young from the jury] was motivated by Young’s profession and/or her
intellect, those would be race-neutral reasons that would not violate Batson.”  (Resp. at 16 n.2.)
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colloquy with defense counsel, the PCRA court found that “‘[trial] counsel thus did effectively 

preserve the issue[.]’”  Commonwealth v. Lopez, 2015 WL 6689486, at *4 (Pa. Super. Ct. Aug.

18, 2015) (quoting PCRA Court Opinion at 10).  Second, even if counsel had not raised this

issue, the state courts concluded that petitioner’s Batson claim is meritless and counsel cannot be

found to be ineffective for failing to raise a meritless claim. 

The PCRA court provided a full discussion of this issue as follows:

In the supplemental petition, counsel simply noted that the record indicates
that there were two individuals who were questioned during voir dire who were
Hispanic and both were stricken peremptorily by the Commonwealth, then argues,
without citing to any facts of record, that there was nothing revealed during the
questioning that would indicate that either of them were biased or could not be
fair and impartial, there was an absence of any non-racial reasons to exclude them
from the panel, and then baldly concludes that, since they were of the same race as
the defendant, the Commonwealth must have exercised its peremptory challenges
solely on that basis.  Other than that single fact of racial uniformity, counsel
completely failed to point to any other facts in the record that would have
demonstrated that the prosecutor struck them solely because of their race, nor how
the defendant was in any way prejudiced by their exclusion.

Moreover, though the claim is that trial counsel failed to present a Batson
challenge, the record shows that perhaps that may not have been the case.  After
twelve jurors had been selected, the following ensued:

[Trial Court:]  That’s the conclusion of the primary jury.  Each side had used five
peremptory challenges.  Commonwealth’s exercise of challenges included four
females, one male, two Hispanics, one white and two black persons.  I think the
constitutional requirements of Batson have been met.  There is no complaint there,
for the record.  Same for the defense; two white males, a white female, two black
females.  Diversity does not indicate a Batson.  However, they call it on the
defense side.
[Defense Counsel:]  Reverse Batson.

Notes of Testimony, Trial (Jury) Volume 1, October 25, 2006, p. 191.  While the
record does not contain any more explicitly stated objections to the
Commonwealth’s use of its preemptories [sic] the judge’s last sentence and
defense counsel’s response thereto could reasonably be interpreted as one.  It’s the
common practice of experienced judges and trial attorneys, based on their long
experience with each other, to express objections and rulings in terse and at times
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somewhat, but not untoward, jocular fashion.  Considered in that vernacular, the
above exchange could well be interpreted as the judge having specifically asked
whether defense counsel did wish to present a Batson objection, to which counsel
responded by saying that he did object to the prosecutor having stricken the
Hispanics and was asking the court to sustain the objection by overturning Batson. 
His banter in doing so was simply because he knew that [] Batson and other courts
had ruled, in part, that a court could not find that improper preemptory [sic]
strikes had been made based simply on the sole fact that a stricken venireman, or
any number of them, and a defendant were of the same race, and that the judge
could and would not indulge counsel’s request to not apply that principle of law. 
Counsel most likely expressed the objection in the manner that he did because he
knew that the court had no choice but to overrule it, since there was no other hint
of evidence that the prosecutor had used improper racially based preemptories
[sic].  But counsel thus did effectively preserve the issue, and if courts did
subsequently, or should ever in the future, rule that striking a person of the same
race as the defendant is, by itself, a Batson violation, the defendant would have
been able, and could conceivably still be able, to challenge his conviction nunc
pro tunc based on the subsequent change in the law exception to the PCRA’s time
limit.  Whether it was an objection or not, it can at least be said that the trial
judge, who witnessed the voir dire and the exclusion of the two Hispanics,
anticipated the possibility of a Batson violation and, sua sponte recognized and
addressed the issue on the record and ruled that there was none, and, therefore,
appellate counsel had no basis upon which to raise the issue for the same reasons.  

.  .  .
The defendant did not cite to, and the court does not see, anything in the

record which would indicate that the prosecutor’s demeanor belied a racially
discriminatory intent, or whether the jurors’ demeanor could not credibly be said
not to have exhibited some basis for the strikes by the prosecutor.  In any event,
the defendant has completely failed to establish a Batson violation or any reason
to have explored the claim further at a PCRA hearing.  Normally, if a Batson
challenge is raised as soon as the strikes are exercised, it would be incumbent on
the prosecutor to establish nonracial reasons for doing so, but in a post conviction
setting it is the petitioner who bears the burden to prove that there were none, and
it is an onerous one.

.  .  .
The defendant simply bases the claim on the sole fact that the Commonwealth
struck two Hispanics.  He did not point to anything in the record nor present any
facts, nor set forth an offer to prove how a hearing on the issue would have
revealed any, let alone sufficient, facts that would indicate racial selectivity or to
show how his counsel were ineffective in failing to raise the issue.  In the
supplemental petition, counsel’s legal argument seems to be that it is the
Commonwealth’s burden to prove that it did not base its preemptories [sic] on
race, while the law clearly requires the exact opposite.  

.  .  .
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In addition, it would seem that the prosecutor would not have had any
reason to strike Hispanics simply because of their race since, while neither
counsel mentioned it, the victim, whose last name is Gonzalez, appears to have
also been Hispanic.  “Moreover, the record does not contain any questionable
remarks made during jury selection that would indicate a motive to discriminate
based on race, nor is this case racially sensitive as Appellant and the victim share
the same race.”  Ligons, supra, A.2d at 1144.  Thus, the defendant has failed to
demonstrate that any of his previous counsel had any bases upon which to raise a
Batson challenge at trial or to pursue the issue on appeal, trial counsel’s
perfunctory objection indicating that they did not see any, and his claim that they
rendered ineffective assistance in failing to do so lacked merit.

Commonwealth v. Lopez. No. CP-51-CR-1210801-2002, slip op. at 9-13 (C.P. Phila. Feb. 13,

2015).  The Superior Court of Pennsylvania on PCRA appeal agreed and affirmed the PCRA

court’s dismissal of the PCRA petition.  Commonwealth v. Lopez, 2015 WL 6689486 (Pa.

Super. Ct. Aug. 18, 2015.  

Trial counsel cannot be deemed to have failed to raise and preserve this claim,

when the state court specifically concluded that the issue had been raised and preserved. 

Alternatively, the state courts concluded, and this court agrees, that the Batson claim lacks merit. 

This court finds that the state court’s adjudication of this claim did not result in a decision that

was contrary to, or involve an unreasonable application of, clearly established federal law, and

did not result in a decision that was based on an unreasonable determination of the facts in light

of the evidence presented in the state court.  28 U.S.C. § 2254(d)(1) and (2).  Counsel cannot be

found to be ineffective for failing to raise a meritless claim.  For all the above reasons, this

habeas claim should be denied as meritless.

Claim 4: Violation of Pennsylvania Rule of Criminal Procedure 600
Regarding a Speedy Trial

In his final habeas claim, petitioner argues that the trial court committed error

when it did not set aside the verdict and dismiss the case for violation of Pennsylvania Rule of
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Criminal Procedure 600 (“Rule 600") requiring a speedy trial.   Petitioner also asserts that trial4

counsel was ineffective for failing to argue a Rule 600 violation in the trial court and that

appellate counsel was ineffective for failing to raise the issue on direct appeal.  (Pet’r’s Mem. of

Law at 20-33.)   5

In a very thorough and detailed opinion, the PCRA court concluded that

petitioner’s Rule 600 claim lacked merit.  Commonwealth v. Lopez, No. CP-51-CR-1210801-

2002, slip op. at 14-22 (C.P. Phila. Feb. 13, 2015).  The PCRA court carefully analyzed all the

days of delay in dispute, id. at 16-19, and rejected petitioner’s Rule 600 claim on the merits

finding that petitioner “has not shown that he suffered 365 days of non-excludable delay as a

result of the Commonwealth’s lack of due diligence.”  Id. at 21.  Because the underlying Rule

600 claim lacked merit, the PCRA court also found that trial and appellate counsel were not

ineffective for failing to pursue a meritless claim.  The PCRA court further found that even if

counsels’ performance were deficient, petitioner failed to show that he suffered prejudice as a

result thereof.  Id. at 22.  On appeal, the Superior Court of Pennsylvania affirmed and stated: 

“Upon our independent review of the record, we agree and conclude there is no arguable merit to

Pennsylvania Rule of Criminal Procedure 600(A)(2) provides that:  “Trial in a4

court case in which a written complaint is filed against the defendant shall commence within 365
days from the date on which the complaint is filed.”  Petitioner’s trial was in 2006.  Former Rule
600 was rescinded in 2012 and new Rule 600 was adopted to reorganize and clarify the
provisions of the Rule.  The new Rule 600 contained no substantive change in the 365 day
requirement.  

Petitioner asserts that he filed a pro se motion pursuant to Rule 600 in state court,5

but that trial counsel refused to litigate the motion.  The state court docket reveals that on July
22, 2004, petitioner filed such a motion.  See Docket No. CP-51-CR-1210801-2002 (C.P. Phila.). 
The state court docket does not reveal the disposition of this motion.  Id.  Petitioner urges that
had trial counsel pursued the motion, the charges against him would have been dismissed. 
(Pet’r’s Mem. of Law at 25, 30.) 
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Appellant’s speedy trial claim.”  Commonwealth v. Lopez, 2015 WL 6689486, at *6 (Pa. Super.

Ct. Aug. 18, 2015).  

The claim petitioner raises in his habeas petition is the same claim he raised in his

PCRA proceedings.  Petitioner’s claim that the state court erred by not dismissing his case

because of his speedy trial rights were violated was based on Rule 600 only.  This is reflected in

the PCRA and appellate courts’ decisions in which the state courts solely addressed Pennsylvania

Rule of Criminal Procedure 600.  This court is bound by the state court’s determination that the

Rule 600 claim is meritless.  See Bradshaw v. Richey, 546 U.S. 74, 76 (2005) (“We have

repeatedly held that a state court’s interpretation of state law . . . binds a federal court setting in

habeas corpus.”); Johnson v. Rosemeyer, 117 F.3d 104, 115 (3d Cir. 1997) (“[O]nly in

extraordinary and compelling circumstances should a federal district court in a habeas corpus

case decline to follow the opinions of a state intermediate court of appeal with respect to state

law rendered in earlier proceedings involving the petitioner.”).  See also Brown v. Folino, 2014

WL 4634306, at *4 (E.D. Pa. Sept. 16, 2014) (State court’s determination that petitioner’s Rule

600 claim was meritless binds a federal habeas court.); Ray v. Superintendent of SCI-

Huntingdon, 2008 WL 2579144, at *6 (M.D. Pa. June 26, 2008) (“[B]oth the trial court and the

Superior Court concluded that no Rule 600 violation occurred, which is sufficient for us to reject

petitioner’s claim of ineffectiveness based on defense counsel’s failure to argue a Rule 600

violation.”).  The state court also concluded that counsel were not ineffective for failing to pursue

a meritless claim.  This court agrees.  The state court’s adjudication of this ineffective assistance

of counsel claim did not result in a decision that was contrary to, or involve an unreasonable

application of, clearly established federal law, and did not result in a decision that was based on
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an unreasonable determination of the facts in light of the evidence presented in the state court. 

28 U.S.C. § 2254(d)(1) and (2).  For all these reasons, petitioner’s fourth habeas claim should be

denied.

D. Appointment of Counsel

Petitioner requests the court appoint counsel to represent him in this habeas

litigation.  (Pet. at 18.)  There is no constitutional right to counsel in a federal habeas corpus

proceeding.  See Reese v. Fulcomer, 946 F.2d 247, 263 (3d Cir. 1991), cert. denied, 503 U.S. 988

(1992).  Appointment of counsel in a habeas proceeding is mandatory only if the district court

determines that an evidentiary hearing is required, and the petitioner qualifies to have counsel

appointed under 18 U.S.C. § 3006A.  See Rule 8(c) of the Rules Governing Section 2254. 

Otherwise, a court may exercise its discretion in appointing counsel to represent a habeas

petitioner, who is “financially eligible” under the statute, if the court “determines that the

interests of justice so require.”  18 U.S.C. § 3006A(a)(2); Reese, 946 F.2d at 263-64.  

Under these guidelines, counsel may be appointed where a pro se prisoner in a

habeas action has made a colorable claim, but lacks the means to adequately investigate, prepare,

or present the claim.  Id.  District courts have discretion to appoint counsel in habeas cases where

the interests of justice so require.  18 U.S.C. § 3006A; United States ex rel. Manning v. Brierley,

392 F.2d 197, 198 (3d Cir.), cert. denied, 393 U.S. 882 (1968).  Factors to consider include

whether the claims raised are frivolous, the complexity of the factual and legal issues, and if

appointment of counsel will benefit the petitioner and the court.  See, e.g., Reese, 946 F.2d at

263-64.
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Petitioner’s habeas claims clearly lack merit.  No evidentiary hearing is warranted. 

Counsel will provide no benefit to petitioner or the court, and the interests of justice do not

require appointment of counsel.  Petitioner’s request for appointment of counsel should be

denied. 

III. CONCLUSION

Accordingly, the court makes the following:

R E C O M M E N D A T I O N

AND NOW, this 31st day of January, 2017, the court respectfully recommends

that the petition for a writ of habeas corpus be DENIED, petitioner’s request for appointment of

counsel be DENIED, and no certificate of appealability (“COA”) be granted.6

The parties may file objections to the Report and Recommendation.  See Loc.

R. Civ. P. 72.1.  Failure to file timely objections may constitute a waiver of any appellate rights.

BY THE COURT:

 /s/ Thomas J. Rueter                  
THOMAS J. RUETER
United States Magistrate Judge

The COA should be denied because petitioner has not shown that reasonable6

jurists could debate whether his petition should be resolved in a different manner or that the
issues presented are adequate to deserve encouragement to proceed further.  See Miller-El v.
Cockrell, 537 U.S. 322, 336 (2003).
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

JOSE LOPEZ    : CIVIL ACTION

v. :
  

CYNTHIA LINK, et al. : NO.  16-1773

ORDER

AND NOW, this       day of                              , 2017, upon careful and

independent consideration of the pleadings and record herein, and after review of the Report and

Recommendation of Thomas J. Rueter, United States Magistrate Judge, it is hereby 

ORDERED

1. The Report and Recommendation is APPROVED and ADOPTED;

2. The petition for a writ of habeas corpus is DENIED; 

3. Petitioner’s request for appointment of counsel is DENIED; and

4. A certificate of appealability is not granted.

BY THE COURT:

______________________________
JAMES KNOLL GARDNER,  J.
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