
IN THE UNITED STATES DISTRICT COURT 

FOR THE EASTERN DISTRICT OF PENNSYLVANIA 

 

RAYMOND G. POWELL, III, : CIVIL ACTION  

Petitioner, :          

: 

v. : No. 16-5085 

:      

CYNTHIA LINK, et al., : 

Respondents. :  

 

REPORT AND RECOMMENDATION 

 

TIMOTHY R. RICE  November 16, 2017 

U.S. MAGISTRATE JUDGE 

 

Petitioner Raymond Powell, III, a prisoner at the State Correctional Institution in 

Graterford, Pennsylvania, has filed a pro se petition for a writ of habeas corpus (doc. 1) pursuant 

to 28 U.S.C. § 2254.  I respectfully recommend denying Powell’s claims with prejudice as 

meritless, non-cognizable, and procedurally defaulted, denying his Motion for Leave to Amend 

(doc. 23) as untimely, and denying his Motion to Stay and Abey (doc. 24) as unwarranted. 

FACTUAL AND PROCEDURAL HISTORY 

On September 17, 2009, Powell was detained outside 44 Ross Street in Plymouth 

Meeting while officers executed a search warrant of the premises.  N.T. 9/21/10 (doc. 5-108) at 

46.  After finding controlled substances and firearms, police arrested Powell and obtained a 

search warrant for his vehicle, in which they found cocaine, a razor with white residue, a 

telephone, and a co-conspirator’s leather jacket containing marijuana and cocaine.  Id. at 64-68, 

72-74, 112.   

At trial, officers testified that, in their search of 44 Ross Street, they discovered evidence 

of a drug distribution network, including firearms; cocaine; a pot with white residue; and a size 

7.5 men’s shoebox with a hand-written ledger on top containing a scale with white residue, 
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baggies, and a gun.  Id. at 159, 168-191.  There was also paperwork showing 44 Ross Street was 

Powell’s address, including Powell’s learner’s permit, driver’s license, vehicle title, and an 

envelope and letter addressed to him containing a recipe for cooking crack from cocaine in a pot 

similar to the one found with white residue.  Id.   

The prosecutor showed that Powell was wearing size 7.5 shoes.  Id. at 198.  A forensic 

expert testified DNA evidence established a high likelihood that Powell had handled the 

firearms.  Id. at 301-03.  Asmar Gary, a co-conspirator arrested near 44 Ross Street on the day 

the search warrant was executed, testified that he was on his way to purchase “around a thousand 

dollars” of crack cocaine from Powell.  N.T. 9/22/10 (morning session) (doc. 5-107) at 30.  Gary 

was arrested carrying $932.  N.T. 9/21/10 at 157.  The Commonwealth played a taped 

conversation between Powell and his sister, recorded during Powell’s pretrial detention, in which 

Powell said Gary “had nine hundred” dollars “[t]hat was mine.”  N.T. 9/22/10 (morning session) 

at 212.   

Powell’s brother, Charles Barksdale, who had already pled guilty to a drug distribution 

conspiracy with Gary, claimed Powell was not involved.  N.T. 9/22/10 (afternoon session) (doc. 

5-98) at 20.  He testified he had the crack recipe sent to Powell to protect himself and he had 

implicated Powell during his plea hearing because his attorney said his statements would not 

matter.  Id. at 9, 16.  Barksdale refused to answer questions on cross-examination, and his former 

attorney testified that Barksdale had not wanted his plea agreement to be held against his brother, 

but had never stated Powell was innocent.  N.T. 9/23/10 (doc. 5-112) at 17, 37-39.   

On September 23, 2010, Powell was convicted of three counts of firearm possession, 

three counts of drug possession, three counts of possessing an instrument of crime, six counts of 

conspiracy, and one count of receiving stolen property.  Id. at 176-83.  At sentencing, Powell 
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contested the court’s jurisdiction and was sentenced to a total of 16-40 years.  N.T. 12/7/10 (doc. 

5-17) at 9-31, 59-61.   

In March 2013, the Pennsylvania Superior Court affirmed, and in October 2013, the 

Supreme Court denied review.  Commonwealth v. Powell, CP-46-7621-2009, Crim. Dkt. at 28; 

Commonwealth v. Powell, 110 EDA 2011 (Pa. Super. March 28, 2013) (slip op.) (“Direct App. 

Op.”) (doc. 5-111).  Powell filed a pro se petition for relief under Pennsylvania’s Post-

Conviction Relief Act, 42 Pa. C.S. § 9524 et seq. (“PCRA”) on June 20, 2014.  Crim. Dkt. at 29.  

After an April 2015 evidentiary hearing, the PCRA court dismissed Powell’s petition in 

December 2015, and the Superior Court affirmed in June 2016.
1
  Id. at 32-33. 

In September 2016, Powell timely filed his federal habeas petition.   

DISCUSSION 

I. Motion to Amend and Motion to Stay and Abey 

Powell seeks leave to supplement his habeas petition with a claim contesting the legality 

of his sentence under Alleyne v. United States, 570 U.S. 99 (2013).
2
  Mot. to Am. at 1.   

A party may amend his pleading once as a matter of course at any time before a 

responsive pleading is filed.  See Fed. R. Civ. Pro. 15(a); LeCount v. Patrick, 2006 WL 1875555, 

at *1 (E.D. Pa. June 30, 2006).  Any amendment to a habeas petition, however, also must comply 

with the one-year statute of limitations.  Mayle v. Felix, 545 U.S. 644, 662 (2005).  Amendments 

made after the limitations period relate back to the date of the original petition only if the 

                                                 
1
  In February 2016, Powell filed a second PCRA petition, which was dismissed as 

untimely in June 2017.  See Commonwealth v. Powell, No. 1155 EDA 2017, Dkt. at 3.  He filed 

a third PCRA petition in April 2017.  Crim. Dkt. at 33.   

 
2
  Under Alleyne, a jury must determine, beyond a reasonable doubt, any facts that increase 

a mandatory minimum sentence.  570 U.S. at n.2.   
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original and amended claims arise out of the same “conduct, transaction, or occurrence,” Fed. R. 

Civ. Pro. 15(c)(2), and do not “add a new claim or insert a new theory into the case,” United 

States v. Thomas, 221 F.3d 430, 431 (3d Cir. 2000).  New claims do not relate back simply 

because they concern the same trial and conviction.  Mayle, 545 U.S. at 650.   

Because Powell did not contest his sentence in his original habeas petition, he is seeking 

to add a new claim.  Compare Habeas Pet. at 15-47 with Mot. to Am. at 1.  He can do so only if 

the new claim was filed within the one-year limitations period.  28 U.S.C. § 2244(d); LeCount, 

2006 WL 1875555, at *1.   

Timeliness 

The Antiterrorism and Effective Death Penalty Act of 1996, 28 U.S.C. § 2241 et seq. 

(“AEDPA”) generally requires a petitioner to file his habeas petition within one year of when his 

judgment of sentence became final “by the conclusion of direct review or the expiration of the 

time for seeking such review.”  28 U.S.C. § 2244(d)(1)(A).   

 Powell’s judgment of sentence became final on January 27, 2014, 90 days after the 

Pennsylvania Supreme Court denied review of the Superior Court’s decision affirming his 

sentence.  See id. at § 2244(d)(1)(A); U.S. S. Ct. R. 13 (allowing 90 days to file a petition for 

writ of certiorari with the United States Supreme Court); Swartz v. Meyers, 204 F.3d 417, 419 

(3d Cir. 2000) (judgment of sentence becomes final at conclusion of direct review or expiration 

of time for seeking such review).  Thus, Powell needed to file his new habeas claim within one 

year of his final judgment date, or by January 27, 2015.  See 28 U.S.C. § 2244(d)(1)(A).  Powell, 

however, filed his new habeas claim on August 2, 2017,
3
 more than two years after the 

                                                 
3
  Powell delivered his Motion to Amend to prison authorities, and it is considered filed, on 

August 2, 2017.  Mot. to Am. at 5; see also Commonwealth v. Jones, 700 A.2d 423, 426 (Pa. 
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expiration of the limitations period, absent an alternative start date or tolling.   

A. Alternative Start Date 

AEDPA also allows a petitioner to file a habeas petition on one of the following 

alternative start dates if he can show it applies to his claims: 

(B) the date on which the impediment to filing an application created by 

State action in violation of the Constitution or laws of the United States is 

removed, if the applicant was prevented from filing by such State action; 

 

(C) the date on which the constitutional right asserted was initially 

recognized by the Supreme Court, if the right has been newly recognized 

by the Supreme Court and made retroactively applicable to cases on 

collateral review; or 

 

(D) the date on which the factual predicate of the claim or claims 

presented could have been discovered through the exercise of due 

diligence. 

           

28 U.S.C. § 2244(d)(1)(B)–(D); Brown v. Cuyler, 669 F.2d 155, 158 (3d Cir. 1982) (petitioner 

must prove “all facts entitling him to” habeas relief).   

 Powell argues he failed to timely file his Alleyne claim because of the “state of flux or 

development in Pennsylvania jurisprudence salient to issues derived from Alleyne.”  Mot. to Am. 

at 3.   

Developments in Pennsylvania law do not qualify as an unconstitutional impediment 

pursuant to § 2244(d)(1)(B) because they did not prevent Powell from filing his claim.
4
  Powell 

                                                                                                                                                             

1997) (under Pennsylvania’s “mailbox rule,” a prisoner’s court filing is considered “filed” as of 

the date it was provided to prison authorities for mailing).  

  
4
  Alleyne was decided on June 17, 2013, while Powell’s direct appeal was pending before 

the Superior Court.  570 U.S. 99; Crim. Dkt. at 28 (direct appeal was decided October 29, 2013).  

In August 2014, the Pennsylvania Superior Court determined that Alleyne would apply to any 

case whose direct appeal was pending when it was decided, even though the issue was not 

properly preserved below.  Commonwealth v. Newman, 99 A.3d 86, 90 (2014).  In April 2016, 

the Pennsylvania Supreme Court determined that Alleyne is not retroactive, and should therefore 
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was able to assert an Alleyne claim in his original PCRA Petition filed with the state court on 

June 18, 2014.  PCRA Pet. (doc. 5-79) at 24-26.  He failed, however, to include that claim in his 

Amended PCRA Petition.  See May 2015 Memorandum in Support of Amended PCRA Petition 

(doc. 60); see also Pabon v. Mahanoy, 654 F.3d 385, 403-04 (3d Cir. 2011) (no alternative start 

date because alleged impediment petitioner “argues prevented him from filing remained un-

removed” when he filed); Brown v. Klem, No. 05-824, 2006 WL 263607, at *4 (E.D. Pa. Feb. 1, 

2006) (no alternative start date when petitioner failed to explain how the alleged impediment 

“actually prevented or impeded petitioner from discovering the law . . . or filing an application 

for relief”).   

Because Alleyne is not retroactive, § 2241(d)(1)(c) does not apply.  United States v. 

Winkelman, 746 F.3d 134, 136 (3d Cir. 2014).  Moreover, Powell does not argue he could 

qualify for an alternative start date pursuant to § 2244(d)(1)(D).  No alternative start date applies. 

B. Statutory Tolling 

AEDPA’s one-year limitations period may be statutorily tolled for “[t]he time during 

which a properly filed application for State post-conviction or other collateral review with 

respect to the pertinent judgment or claim is pending.”  28 U.S.C. § 2244(d)(2).  A “properly 

filed” state petition is one “submitted according to the state’s procedural requirements[.]”  

Lovasz v. Vaughn, 134 F.3d 146, 148 (3d Cir. 1998); see also Pace v. DiGuglielmo, 544 U.S. 

408, 417 (2005) (untimely PCRA petition was not “properly filed” and did not trigger statutory 

tolling under § 2244(d)(2)).   

Powell filed a PCRA petition on June 18, 2014, 142 days after his criminal judgment 

                                                                                                                                                             

apply to cases on direct appeal but not on collateral review.  Commonwealth v. Washington, 142 

A.3d 810, 815 (2016).  In June 2016, the Pennsylvania Supreme Court confirmed the holding in 

Newman.  Commonwealth v. Wolfe, 140 A.3d 651, 655 (Pa. 2016).   
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became final on January 27, 2014.  PCRA Petition (doc. 5-79) at 34.  Dismissal of Powell’s 

PCRA Petition became final 30 days after the Superior Court’s opinion was issued on July 13, 

2016.  Pa. R.A.P. 903.  At that time, Powell had 223 days, or until February 21, 2017, to timely 

file federal habeas claims.  See § 2244(d)(1)(A).  Although claims in Powell’s September 2016 

Habeas Petition are timely, his new claim in his August 2017 Motion for Leave to Amend is not.   

C. Equitable Tolling 

The statute of limitations on a habeas claim can be equitably tolled if the petitioner 

demonstrates that: (1) “‘he has been pursuing his rights diligently,’” and (2) “‘some 

extraordinary circumstances stood in his way’ and prevented timely filing.”  Holland v. Florida, 

560 U.S. 631, 632, 648 (2010) (quoting Pace, 544 U.S. at 418).  To show “extraordinary 

circumstances,” a petitioner must show he filed late because: (1) the defendant actively misled 

him; (2) he “has ‘in some extraordinary way’ been prevented from asserting his rights,” such as 

by extreme neglect and unresponsiveness by his counsel; or (3) he “timely asserted his rights 

mistakenly in the wrong forum.”  Jones v. Morton, 195 F.3d 153, 159 (3d Cir. 1999) (quoting 

United States v. Midgley, 142 F.3d 174, 179 (3d Cir. 1998)). 

Powell has been pursuing his rights diligently.  See, e.g., Crim. Dkt. at 28 (extensive 

record of pro se filings in state action).  Nonetheless, the development of Pennsylvania 

jurisprudence regarding the effect of Alleyne is not the kind of “extraordinary circumstance” that 

merits equitable tolling.  Compare Ross v. Varano, 712 F.3d 784, 803 (3d Cir. 2013) 

(extraordinary circumstances when prisoner who was moved between facilities had “a limited 

intellectual ability and education, a history of poor mental health” and his attorney demonstrated 

“extreme neglect”); Munchinski v. Wilson, 694 F.3d 308, 329-30 (3d Cir. 2012) (extraordinary 

circumstances when “a court has misled a party regarding the steps that the party needs to take to 
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preserve a claim”); Sistrunk v. Rozum, 674 F.3d 181, 190 (3d Cir. 2012) (“misreading a court 

opinion is not an ‘extraordinary circumstance’”).  Moreover, Powell cannot argue that 

“extraordinary circumstance” prevented him from including his Alleyne claim in his September 

2016 federal habeas petition because he was able to include it in his June 2014 PCRA petition.  

See Pabon, 654 F.3d at 403-04.   

Further, Powell did not timely assert his rights in the wrong forum.  Powell renewed his 

Alleyne claim in his third PCRA petition, filed on April 7, 2017, Mot. to Am. at 3, but that 

petition cannot be considered “timely” filed in the “wrong forum.”  See Phillips v. Vaughn, 55 F. 

App’x 100, 101 (3d Cir. 2003) (“there is utterly no basis for finding that the second PCRA 

petition was timely filed in the wrong forum”).   

Powell’s Alleyne claim is untimely, and his request to supplement his petition should be 

denied.  28 U.S.C. § 2254(d)(1)(A).   

D. Stay and Abey 

Powell’s Motion to Stay and Abey also should be dismissed.  A court may stay-and-abey 

a habeas petition that includes an unexhausted claim only if: (1) the petitioner had good cause for 

failing to exhaust his claims in state court; (2) his unexhausted claims are potentially meritorious; 

and (3) the petitioner has not “engaged in intentionally dilatory litigation tactics.”  Rhines v. 

Weber, 544 U.S. 269, 277-78 (2005); see also Heleva v. Brooks, 581 F.3d 187, 190 (3d Cir. 

2009).  Because Powell’s unexhausted Alleyne claim is precluded by the AEDPA statute of 

limitations, there is no basis to stay his habeas petition for exhaustion of that claim.  

II. Powell’s Timely Habeas Claims 

Powell alleges eight constitutional violations based on: (1) the trial judge’s failure to 

recuse himself from considering Powell’s motion to suppress even though he had issued the 
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challenged search warrant; (2) the search warrant’s alleged lack of probable cause; (3) the 

Commonwealth’s refusal to identify the confidential informants referenced in the search 

warrant’s supporting affidavit; (4) the state courts’ refusal to hold a new trial after the 

Commonwealth’s cooperating witness recanted his trial testimony; (5) PCRA counsel’s alleged 

ineffectiveness; (6) trial counsel’s alleged failure to advise Powell of his right to testify; (7) trial 

counsel’s failure to demand redaction before the Commonwealth played the recorded phone call 

at trial; and (8) trial counsel’s failure to move for mistrial after the unredacted phone call was 

played at trial.  Habeas Pet. at 15, 18, 21, 23, 25, 29.
5,i

   

Before seeking federal habeas relief, a petitioner must exhaust all available state court 

remedies, “thereby giving the State the opportunity to pass upon and correct alleged violations of 

its prisoners’ federal rights.”  Baldwin v. Reese, 541 U.S. 27, 29 (2004) (citations omitted); see 

also 28 U.S.C. § 2254(b)(1).  If the petitioner failed to exhaust his state court remedies and the 

state court would now refuse to review the claim based on a state procedural rule that is 

independent of the federal question and adequate to support the judgment, I must deny the claim 

as procedurally defaulted.  See Coleman v. Thompson, 501 U.S. 722, 731-32, 735 n.1 (1991).  I 

also must find a habeas claim procedurally defaulted if the petitioner presented it to the state 

court, but the state court refused to address it on its merits based on an adequate and independent 

state procedural ground.  Id. at 731-32; Cone v. Bell, 556 U.S. 449, 465 (2009).  I may consider a 

procedurally defaulted claim only if a petitioner demonstrates: (1) cause for the default and 

                                                 
5
  Powell appears to assert these issues in multiple ways.  For instance, he argues separately 

that the search warrant failed to state probable cause and that the Superior Court applied the 

incorrect legal standard when determining that the search warrant provided probable cause.  See 

Habeas Pet. at 26.  I reviewed Powell’s pro se petition leniently, see Leamer v. Fauver, 288 F.3d 

532, 547 (3d Cir. 2002), and have addressed each issue fairly stated in the petition.  Powell’s 

claims are reprinted in full in this Recommendation’s endnote. 
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prejudice from the alleged constitutional violation; or (2) a fundamental miscarriage of justice 

from a failure to review the claim.  Coleman, 501 U.S. at 750.   

I may issue a writ of habeas corpus if a petitioner can demonstrate a state court’s 

decision: (1) “was contrary to, or involved an unreasonable application of, clearly established 

Federal law, as determined by the Supreme Court of the United States;” or (2) “was based on an 

unreasonable determination of the facts in light of the evidence presented in the State court 

proceeding.”  28 U.S.C. § 2254(d).   

This is a “difficult to meet and highly deferential standard . . . which demands that state-

court decisions be given the benefit of the doubt.”  Cullen v. Pinholster, 563 U.S. 170, 181 

(2011).   “[A] state-court factual determination is not unreasonable merely because the federal 

habeas court would have reached a different conclusion in the first instance.”  Wood v. Allen, 

558 U.S. 290, 300 (2010).  “Instead, § 2254(d)(2) requires that [federal courts] accord the state 

trial court substantial deference.”  Brumfield v. Cain, 135 S. Ct. 2269, 2277 (2015). 

A state court ruling is “contrary to” clearly established Supreme Court precedent for the 

purposes of Section 2254(d)(1) “if the state court applies a rule that contradicts the governing 

law set forth in [Supreme Court] cases,” or “if the state court confronts a set of facts that are 

materially indistinguishable from a decision of [the Supreme] Court and nevertheless arrives at a 

result different from [its] precedent.”  Williams v. Taylor, 529 U.S. 362, 405-06 (2000); see also 

Breakiron v. Horn, 642 F.3d 126, 131 (3d Cir. 2011).  A state court decision constitutes an 

“unreasonable application” of Supreme Court precedent if it identifies the correct governing 

legal rule from Supreme Court decisions, but “unreasonably applies it to the facts of the 

particular state prisoner’s case.”  Williams, 519 U.S. at 407-08.   
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1. Trial Judge’s Refusal to Recuse 

 Powell alleges the trial judge violated his right to due process when the judge refused to 

recuse himself from deciding Powell’s motion to suppress.  Id. at 15.   

 The Superior Court denied an identical claim on direct appeal, finding Powell had failed 

to meet his burden of producing “evidence establishing bias, prejudice or unfairness which raises 

a substantial doubt as to the jurist’s ability to preside impartially.”  Direct App. Op. at 5 (citing 

Commonwealth v. Flor, 998 A.2d 606, 641-42 (Pa. 2010)).  The court further noted that, 

pursuant to Pennsylvania law, mere participation in pretrial proceedings “does not establish 

sufficient grounds for recusal,” in part because, unlike pretrial procedures, at trial, the judge has 

the opportunity to consider evidence beyond the four corners of the search warrant’s supporting 

affidavit.  Id. at 5-6 (citing Commonwealth v. Puksar, 740 A.2d 219, 228 n.10 (Pa. 1999)).   

 Due process requires recusal when “there is an unconstitutional ‘potential for bias.’”  

Williams v. Pennsylvania, 136 S. Ct. 1899, 1905 (2016) (citing Caperton v. A.T. Massey Coal 

Co., 556 U.S. 868, 881 (2009)).  This has prevented judges from hearing cases in which a 

significant campaign donor has direct pecuniary interest, Caperton, 556 U.S. at 884, from 

judging contempt cases based on their own charges, In re Murchison, 349 U.S. 133, 136 (1955), 

and from reviewing collateral petitions for cases they prosecuted, Williams, 136 S.Ct. at 1906.   

 Due process does not, however, “raise any constitutional barrier against the judge’s 

presiding over the criminal trial” after “issu[ing] arrest warrants” or “presid[ing] at preliminary 

hearings.”  Withrow v. Larkin, 421 U.S. 35, 56 (1975).  It also specifically permits judges to 

review their own prior determinations on remand.  Id. (citing FTC v. Cement Institute, 333 U.S. 

683, 702-03 (1948), NLRB v. Garment Co., 330 U.S. 219, 236-37 (1947)).   

 Powell has not alleged any personal interest on the part of the trial judge beyond a 
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general disinclination “to overturn his own ruling.”  Habeas Pet. at 19.  Because this is 

inadequate to state a constitutional violation as a matter of law, Withrow, 421 U.S. at 56, the 

state court’s denial was not contrary to, or an unreasonable application of, Supreme Court law.  

28 U.S.C. § 2254.  This claim should be dismissed as meritless.   

2. Lack of Probable Cause 

 

Powell also challenges the Pennsylvania courts’ determination that the 44 Ross Street 

search warrant set forth probable cause.  Habeas Pet. at 18.   

I may not consider a habeas petitioner’s claim that his Fourth Amendment rights were 

violated based on the admission of certain evidence if the petitioner had a full and fair 

opportunity to litigate the merits of his claim in state court.  Stone v. Powell, 428 U.S. 465, 482, 

494 (1976).  Only a “structural defect” that prevents review entirely can overcome the Stone 

prohibition, but when the state “provided an opportunity for a pretrial suppression motion and 

the Superior Court considered the Fourth Amendment claim on appeal,” there is no such defect.
 6

  

Freeman v. Kerestes, No. 13-6201, 2015 WL 1820987, at *2 (E.D. Pa. April 20, 2015) (citing 

United States ex rel. Hickey v. Jeffes, 571 F.2d 762, 766 (3d Cir. 1978)).  By “summar[il]y” or 

even “erroneous[ly]” addressing a petitioner’s Fourth Amendment suppression claim, state 

courts bar federal review.  Marshall v. Hendricks, 307 F.3d 36, 82 (3d Cir. 2002).   

Powell and several co-defendants contested the validity of the 44 Ross Street search 

                                                 
6
  The exclusion of evidence based on a Fourth Amendment violation is not a “personal 

constitutional right.”  Stone, 428 U.S. at 486.  Instead, it is a judge-created rule meant to deter 

police misconduct.  Id.  Although the benefits of the exclusionary rule outweigh its costs when 

used at trial or on direct appeal, this rationale does not apply to collateral review.  Id. at 489-93; 

see also id. at 485-86 (the need to preserve the integrity of the judicial process by excluding 

improperly obtained evidence becomes minimal where a prisoner “previously has been afforded 

the opportunity for full and fair consideration of his search-and-seizure claim at trial and on 

direct review”). 
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warrant at a pre-trial suppression hearing held pursuant to Franks v. Delaware, 438 U.S. 154 

(1998).
7
  N.T. 6/21/2010 (doc. 25-1).  The trial judge addressed each argument raised by the 

defendants and found the warrant established probable cause because it was based on reliable 

information from confidential informants (“CIs”).  Id. at 7-13.  He also reviewed and found 

meritless Powell’s claim that the information regarding Powell’s involvement with the alleged 

conspiracy was stale.  Id. at 12-13.  The Superior Court affirmed.  Direct App. Op. at 9-18.   

 Powell received a full and fair opportunity to litigate his Fourth Amendment claim 

because his claim was considered and denied by the state trial and appellate courts.  See Hickey, 

571 F.2d at 766 (Stone was “an insurmountable obstacle to habeas corpus relief” where “the 

Commonwealth afforded an opportunity for a pretrial suppression motion . . . the Superior Court 

considered the issue on appeal, and . . . the Supreme Court denied allocator”); U.S. ex rel. Petillo 

v. State of N.J., 562 F.2d 903, 907 (3d Cir. 1977) (petitioner was afforded an opportunity to fully 

and fairly litigate the exclusion of evidence where he raised the claim before the trial court, on 

appeal, and in seeking review by the United States Supreme Court); Reinert v. Larkin, 211 F. 

Supp. 2d 589, 597-98 (E.D. Pa. 2002) (petitioner “had an opportunity for full and fair litigation 

where . . . the state courts provided an opportunity for a pretrial suppression motion, and the 

Superior Court considered the Fourth Amendment claim on appeal”).  This claim should be 

dismissed as non-cognizable.  Stone, 428 U.S. at 494. 

3. Failure to Identify Confidential Informants 

In another argument addressing the search warrant, Powell contends his constitutional 

rights were violated when the trial court denied his request to identify the CIs named in the 

                                                 
7
  In a pre-trial Franks hearing, defendants challenge the veracity of facts alleged in support 

of a search warrant application.  United States v. Pavulak, 700 F.3d 651, 665 (3d Cir. 2012). 
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probable cause affidavit.  Habeas Pet. at 21.   

Powell has, at different times, argued his right to the CIs’ identities was based on the 

Fourth and Fourteenth Amendments.  Compare Habeas Pet. at 21 (argument based on Fourteenth 

Amendment) and Brief for Appellant, Commonwealth v. Powell, 110 EDA 2011 (Dec. 5, 2012), 

at 55 (incorporating argument based on Fourth Amendment).  Neither the Fourteenth nor the 

Fourth Amendment, however, requires such disclosure.  McCray v. State of Illinois, 386 U.S. 

300, 312-13 (1967).   

“Where an informant’s role was in validating a search, disclosure of his identity is not 

required.”  United States v. Bazzano, 712 F.2d 826, 839 (3d Cir. 1983).  Although the 

Pennsylvania Constitution may require disclosure, see Lasko v. Leechburg Police Dept., 63 F. 

Supp. 3d 522, 529 (W.D. Pa. 2014) (citing Commonwealth v. Antoszyk, 985 A.2d 975, 982 (Pa. 

Super. 2009)), a state court’s application of state law does not provide a basis for federal habeas 

relief, Zettlemoyer v. Fulcomer, 923 F.2d 284, 309 (3d Cir. 1991).  Powell has failed to cite 

clearly established Supreme Court precedent that finds failure to disclose the identity of 

confidential informants a due process violation if required by only state law.  See Allison v. 

Superintendent Waymart SCI, No. 15-3240, 2017 WL 3411855, at *4 (3d Cir. Aug. 9, 2017) 

(setting aside potential violation of state law because relief can be granted only if the violation 

rises to the level of a federal due process violation under clearly established Supreme Court law).   

To the extent that Powell contends the Commonwealth’s failure to disclose the 

confidential informants’ identities violated his federal constitutional rights under the Fourth 

Amendment, Stone precludes that claim, 428 U.S. at 482.  Powell cites no Supreme Court law to 

suggest that the Commonwealth’s failure to disclose the identity of the CIs referenced in the 

search warrant rendered his ability to challenge the probable cause determination less than “full 
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and fair.”  See Petillo, 562 F.2d at 907-08 (Stone prohibits federal courts from determining 

whether state courts correctly decided Fourth Amendment claim and overturning district court 

finding that petitioner did not have a “full and fair” opportunity to litigate Fourth Amendment 

claim because identity of confidential informant was not disclosed).   

In any event, his claim is meritless.  The Pennsylvania cases cited in the Superior Court 

opinion are based on federal law.  See, e.g., Commonwealth v. Bonasorte, 486 A.2d 1361, 1375 

(Pa. 1984) (citing McCray, 386 U.S. at 313).  The Superior Court noted a defendant has a right to 

a CI’s identity only if he has “some good faith basis in fact to believe that a police officer-affiant 

willfully has included misstatements of facts in an affidavit of probable cause,” the information 

provided by the CI is material to the finding of probable cause, and producing the CI is 

necessary.  Direct App. Op. At 19.  A defendant’s interest in disclosure must still be “balanced” 

against the interest in protecting CIs’ safety.  Id.  This comports with clearly established federal 

law.  See McCray, 386 U.S. at 313; United States v. Thomas, 58 F. App’x 915, 919 (3d Cir. 

2003) (“we are to apply a balancing test to weigh these competing considerations”).   

The Superior Court also found that Powell failed to prove disclosure was necessary 

because the CI statements were reliable or, in the case of the statements about the earliest 

activities, unnecessary to establish probable cause.  Id.  This was a reasonable determination of 

facts.  § 2254(d)(2).   Further, the Superior Court decision is neither contrary to, nor an 

unreasonable application of, Supreme Court law.  McCray, 386 U.S. at 311 (“we have repeatedly 

made clear that federal officers need not disclose an informer’s identity in applying for an arrest 

or search warrant”).  This claim should be dismissed as non-cognizable and meritless.   

4. Testimony of Asmar Gary 

Powell also argues the Commonwealth violated his due process rights when the Superior 
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Court denied his request for a new trial based on Gary’s recantation.  Habeas Pet. at 23.   

At trial, Gary testified that he had seen Powell in 44 Ross Street with illegal drugs and 

firearms, and that he was on his way to purchase crack cocaine from Powell when he was 

arrested.  N.T. 9/22/10 (morning session) at 30.  He later recanted, and swore his testimony had 

been “coached and coerced” by police officers and prosecutors, and that he had tried to recant 

before trial but was threatened with not seeing his newborn son grow up.  Jan. 13, 2012 Aff. 

(doc. 5-82) at 58.   

Powell argued that Gary’s recantation required a new trial under Pennsylvania law in a 

motion filed with the Superior Court during his direct appeal.  December 2012 Appellate Br. 

(doc. 5-118) at 62-65; Direct App. Op. at 21; 110 EDA 2011 Dkt. at 6.  The Superior Court 

disagreed, finding that, even without Gary’s testimony, the Commonwealth had produced 

sufficient evidence to convict Powell.
8
  Direct App. Op. at 22 (“Although Gary’s testimony may 

have been the only direct evidence of Powell’s involvement in dealing drugs, the Commonwealth 

presented extensive circumstantial evidence demonstrating that Powell was engaged in the 

manufacture and distribution of illicit drugs.”).   

Powell raised Gary’s recantation again in his pro se PCRA petition, arguing that his 

federal due process rights were denied by the Commonwealth’s presentation of false testimony 

by Gary.   June 2014 PCRA Petition (doc. 5-79) at 5-6, 31-32 (citing Napue v. People of the 

                                                 
8
  The Superior Court noted that the Commonwealth proved Powell resided at 44 Ross 

Street by introducing his driver’s license and automobile registration with that address, and 

proved his involvement in the drug distribution conspiracy by introducing more than 75 grams of 

cocaine, drug paraphernalia, and a shoebox with a handwritten tally sheet on top and additional 

drug paraphernalia inside, as well as firearms and ammunition with DNA that matched Powell’s, 

that had been seized at that location.  Direct App. Op. at 22-23.   
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State of Illinois, 360 U.S. 264, 269 (1959) and Giglio v. United States, 405 U.S. 150 (1972)).9  

This claim, however, was omitted from Powell’s amended, counseled PCRA petition, Feb. 2015 

Am. PCRA Pet. (doc. 5-34), and Gary was not mentioned at the PCRA hearing, N.T. 4/14/2015 

(doc. 5-58), or in the opinion of the PCRA Court, Commonwealth v. Powell, CP-46-7621-2009 

(Mont. Cty. Ct. C.P. Dec. 31, 2015) (“PCRA Op.”) (doc. 5-21), or the Superior Court opinion on 

PCRA appeal, Commonwealth v. Powell, 208 EDA 2016 (Pa. Super. June 3, 2016) (slip op.) 

(“PCRA App. Op.”) (doc. 1 at 36-46).10     

Because Powell failed to fairly present a federal due process claim based on Gary’s 

recantation in his direct appeal to the Superior Court and in his amended PCRA petition to the 

PCRA court, this claim is unexhausted.  Baldwin, 541 U.S. at 33.  Moreover, because Powell no 

longer has the right to present it in state court due to PCRA’s one-year statute of limitations, it is 

procedurally defaulted.  42 Pa.C.S. § 9545(b); Bronshtein v. Horn, 404 F.3d 700, 709 (3d Cir. 

2005) (PCRA statute of limitations is an independent and adequate state rule after 1999) (citing 

Fahy v. Horn, 240 F.3d 239, 245 (3d Cir. 2001)). 

Powell appears to suggest that, because he raised a federal due process claim based on 

Napue and Giglio regarding Gary’s testimony in his original pro se PCRA petition and it was 

excluded when his appointed counsel submitted an amended petition, his procedural default can 

                                                 
9 

 In Napue, the Supreme Court held that due process prevents the state from using false 

evidence to convict a defendant.  360 U.S. at 269.  In Giglio, the Court held that a defendant’s 

rights to due process are violated if the prosecution fails to disclose a promise to not prosecute a 

key prosecution witness.  405 U.S. at 151  
 
10 

 Powell filed a second PCRA petition alleging ineffective assistance of PCRA counsel, in 

part based on PCRA counsel’s failure to pursue the claims regarding Gary’s testimony.  Feb. 

2015 PCRA petition (doc. 5-30) at 4 (“ineffectiveness of PCRA counsel for not submitting 

newly discovered evidence and the initial claims raised in the original PCRA without 

amendment”).   
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be excused pursuant to Martinez v. Ryan, 566 U.S. 1, 15 (2012).  Reply at 6-8.   

Powell may establish cause for procedurally defaulting a trial counsel ineffectiveness 

claim by proving: (1) “in the initial-review collateral proceeding, there was no counsel or 

counsel in that proceeding was ineffective;” and (2) the underlying claim is of “ineffective 

assistance at trial” and is “substantial,” meaning it has “some merit.”  Martinez, 566 U.S. at 14, 

17.  Powell’s claim is not based on trial counsel ineffectiveness and Gary did not even recant his 

testimony until after trial.  Therefore, this claim does not involve a substantial claim of trial 

counsel ineffectiveness that can be excused by PCRA counsel ineffectiveness under Martinez.  

Id. 

Powell also argues his procedural default should be excused due to his “actual 

innocence.”  Habeas Mem. (doc. 8) at 21.  A valid claim of actual innocence may serve as a 

“gateway” to allow a federal court to consider the merits of a separate constitutionally-based 

claim that would otherwise be barred for procedural or timeliness reasons.  Herrera v. Collins, 

506 U.S. 390, 404 (1993); McQuiggin v. Perkins, 133 S. Ct. 1924, 1928 (2013) (“actual 

innocence, if proved, serves as a gateway through which a petitioner may pass whether the 

impediment is a procedural bar . . . or . . . expiration of the statute of limitations”).
11

   

                                                 
11

  To the extent Powell attempts to bring a free-standing claim of actual innocence, the 

Supreme Court has never held that “a prisoner may be entitled to habeas relief based on a 

freestanding claim of actual innocence.”  See McQuiggin, 133 S. Ct. at 1931 (“We have not 

resolved whether a prisoner may be entitled to habeas relief based on a freestanding claim of 

actual innocence.”); see also Herrera, 506 U.S. at 404 (“claim of ‘actual innocence’ is not itself a 

constitutional claim”); Sistrunk, 674 F.3d at 187 n.2 (“Neither this Court nor the Supreme Court 

has ever held that a freestanding claim of innocence merits habeas relief.”).  If a freestanding 

claim of actual innocence does exist, its standard of proof would be “extraordinarily high,” 

Schlup v. Delo, 513 U.S. 298, 316 (1995), i.e., even higher than the standard required for actual 

innocence gateway claims, Saunders v. Mahally, No. 16-2690, 2017 WL 359644, at *2 (E.D. Pa. 

Jan. 25, 2017), cert. of app. denied sub. nom, Saunders v. Superintendent Dallas SCI, No. 17-

1281, 2017 WL 3445050 (3d Cir. Apr. 18, 2017).  Because I find Powell fails to successfully 
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“[T]enable actual innocence gateway pleas are rare.”  McQuiggin, 133 S. Ct. at 1928; see 

also House v. Bell, 547 U.S. 518, 538 (2006) (review is allowed for procedurally defaulted 

claims based on actual innocence “only in the ‘extraordinary case’”).  A petitioner must present 

two things: (1) “new reliable evidence – whether it be exculpatory scientific evidence, 

trustworthy eyewitness accounts, or critical physical evidence – that was not presented at trial[,]” 

House, 547 U.S. at 537-38; Schlup, 513 U.S. at 324; and (2) evidence, that by its preponderance, 

shows “it is more likely than not that no reasonable juror would have convicted him in light of 

the new evidence” House, 547 U.S. at 538; Schlup, 513 U.S. at 327.   

Powell argues he is actually innocent and was denied due process when the “County 

Detectives and the prosecutors” “coached and coerced” Gary into testifying falsely against him.  

Habeas Mem. at 5.  The factual allegations related to this claim appear to be: 

Asmar Gary faxed his attorney Gregory Nestor on [sic] July 2010 wanting to 

recant his statement which were [sic] coerced and coached by Detective Lebby, 

Detective Fedak, and District Attorney Tonya Lupinacci through a fax on [sic] 

July of 2010.  On [sic] September of 2010 he was transported to the Montgomery 

County courthouse where he was met again by Detectives Lebby, Fedak and 

A.D.A. Lupinacci and was told he couldn’t recant and that he would be placed on 

the stand to attest to the previously coached statement. 

Id. at 20.   

Gary also contends that, at his trial, ADA Lupinacci tried “to prevent the court from 

disclosing how Asmar Gary was given a promise and how very serious weapon charges are 

dropped.”  Id. at 21.  Powell, however, cites all of Gary’s direct, N.T. 9/22/10 (morning session) 

at 15-54, and cross-examination, id. at 55-111, in support of his claim, without specifying where 

the ADA acted improperly.  At trial, Gary acknowledged the leniency he was receiving for 

                                                                                                                                                             

present an actual innocence gateway claim, any freestanding actual innocence claim would also 

be unsuccessful.  Id. 
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testifying against Powell on direct examination.  Id. at 19.  Powell’s attorney then extensively 

cross-examined Gary and also brought out the mandatory minimum sentences and charges 

against him that were dropped in exchange for his testimony.  Id. at 72.  Trial counsel further 

elicited testimony about an informal conversation Gary had with authorities before making his 

official statement.  Id. at 74.   

Gary’s affidavits recanting his testimony and police statement are not “exculpatory 

scientific evidence, trustworthy eyewitness accounts, or critical physical evidence.”  House, 547 

U.S. at 537-38; Schlup, 513 U.S. at 324.  Nothing in Gary’s affidavit makes his recantation 

appear more “trustworthy” than his trial testimony.  See Landano v. Rafferty, 856 F.2d 569, 572 

(3d Cir. 1988) (“[c]ourts have historically viewed recantation testimony with great suspicion”).  

Even if Powell were to obtain a new trial, Gary would be subject to cross-examination with his 

former testimony.  Fed. R. Evid. 613.  Powell’s claim does not satisfy the “supremely high bar” 

needed for a gateway actual innocence claim.  Sistrunk, 674 F.3d at 192; see also Randolph v. 

People of the State of Cal., 380 F.3d 1133, 1148 (9
th

 Cir. 2004) (“[e]ven though [a cooperating 

witness] has subsequently recanted his testimony, an after-the-fact suggestion that his testimony 

was false is insufficient to afford [the petitioner] a new trial based on a due process violation”) 

(citing Napue, 360 U.S. at 269).   

Powell’s claim based on Gary’s affidavit is procedurally defaulted.   

5. Ineffective PCRA Counsel  

Powell’s claim of PCRA counsel ineffectiveness is non-cognizable.  See 28 U.S.C. § 

2254(a); Pennsylvania v. Finley, 481 U.S. 551, 555 (1987) (prisoners have no “constitutional 

right to counsel when mounting collateral attacks upon their convictions”). 

Habeas review “is limited to deciding whether a conviction violated the Constitution, 

Case 2:16-cv-05085-JLS   Document 26   Filed 11/16/17   Page 20 of 30



 
 21 

laws, or treaties of the United States.”  Estelle v. McGuire, 502 U.S. 62, 67-68 (1991); 28 U.S.C. 

§ 2254(a).  “The federal courts have no supervisory authority over state judicial proceedings and 

may intervene only to correct wrongs of constitutional dimension.”  Taylor v. Horn, 504 F.3d 

416, 448 (3d Cir. 2007) (quoting Geschwendt v. Ryan, 967 F.2d 877 (3d Cir. 1992)).  There is no 

constitutional right to counsel during post-conviction proceedings.  Martinez, 566 U.S. at 27.   

Ineffective Assistance of Trial Counsel 

Powell asserts three claims of ineffective trial counsel assistance.  Habeas Pet. at 25, 29.   

Clearly established federal law governing ineffectiveness claims is set forth in the two-

part test of Strickland v. Washington, 466 U.S. 688 (1984).  “First, the defendant must show 

counsel’s performance was deficient,” meaning “counsel made errors so serious that counsel was 

not functioning as the ‘counsel’ guaranteed . . . by the Sixth Amendment.”  Id. at 687.   The 

defendant must show his “counsel’s representation fell below an objective standard of 

reasonableness.”  Id. at 688; see also id. at 689 (court must be “highly deferential” in evaluating 

counsel’s performance and “indulge a strong presumption that counsel’s conduct falls within the 

wide range of reasonable professional assistance”).  Second, “the defendant must show the 

deficient performance prejudiced the defense,” meaning “counsel’s errors were so serious as to 

deprive the defendant of a fair trial, a trial whose result is reliable.”  Id.  “Unless a defendant 

makes both showings, it cannot be said that the conviction or . . . sentence resulted from a 

breakdown in the adversary process that renders the result unreliable.”
12

  Id.  

Review of ineffectiveness claims is “doubly deferential when it is conducted through the 

                                                 
12

  Pennsylvania applies the same test for ineffective assistance of counsel as the federal 

courts.  See Werts v. Vaughn, 228 F.3d 178, 203 (3d Cir. 2000); Commonwealth v. Sneed, 899 

A.2d 1067, 1076 (Pa. 2006). 
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lens of federal habeas.”  Yarborough v. Gentry, 540 U.S. 1, 6 (2003).  Therefore, if the state 

court addressed counsel’s ineffectiveness, a habeas petitioner must show the state court’s 

decision was objectively unreasonable.  Woodfort v. Visciotti, 537 U.S. 19, 25 (2002).  “[I]t is 

not enough to convince a federal habeas court that, in its independent judgment, the state-court 

decision applied Strickland incorrectly.”  Bell v. Cone, 535 U.S. 685, 698-99 (2002).   

6. Failure to Advise Powell of his Right to Testify 

Powell’s first ineffectiveness claim is that trial counsel failed to advise him of his right to 

testify on his own behalf.  Habeas Pet. at 25.   

Although Powell unsuccessfully raised this issue in his PCRA petition, June 2014 PCRA 

Pet. (doc. 5-79) at 4,
13

 his appointed counsel declined to pursue it on appeal.  March 2016 PCRA 

Appeal Mem. (doc. 25) at 5-6 (“The Trial Court’s credibility determination in this regard was 

within its province and . . . cannot be reversed on appeal.  Accordingly, this issue was not 

raised.”).  Because this claim was not “fairly present[ed]” to the Superior Court, it is 

unexhausted.  Baldwin, 541 U.S. at 33.  It also is procedurally defaulted because Powell can no 

longer present the claim to the Superior Court due to PCRA’s one-year statute of limitations.  42 

Pa.C.S. § 9545(b). 

Powell has not offered sufficient “cause” or “prejudice” to excuse his procedural default.  

Coleman, 501 U.S. at 750.  Even if I assume PCRA counsel was ineffective, Powell’s claim does 

not fit the narrow Martinez exception to procedural default because Powell has not shown this is 

                                                 
13

  The PCRA Court denied Powell’s claim in part because Powell failed to present any 

evidence, through affidavit or testimony, of what his trial testimony would have been.  PCRA 

Op. at 17.  It also found Powell’s claim that trial counsel had incorrectly advised him not to 

testify because he would be impeached with “crimen falsi” convictions “not credible.”  Id. at 19.   
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a “substantial claim.”
14

  Martinez, 566 U.S. at 17.   

The right to testify on one’s own behalf is a “personal” right, grounded in the Fifth, Sixth, 

and Fourteenth Amendments.  United States v. Leggett, 162 F.3d 237, 245 (3d Cir. 1998).  A 

defendant can voluntarily waive this right.  United States v. Pennycooke, 65 F.3d 9, 10-11 (3d 

Cir. 1995) (citing Jones v. Barnes, 463 U.S. 745, 751 (1983)).   Although “it is defense counsel’s 

responsibility . . . to make sure that the defendant is informed of his right to testify,” Leggett, 162 

F.3d at 247, there are certain “exceptional” circumstances in which a trial court should conduct 

an on-the-record colloquy to protect the defendant’s right to testify, Pennycooke, 65 F.3d at 12.   

Those circumstances are limited to when the defendant has presented “evidence that his 

attorney acted to frustrate his desire to testify.”  Leggett, 162 F.3d at 248.  This substantial 

burden is not met when, e.g., defense counsel requested a colloquy but the defendant raised no 

objection at trial indicating his interest in testifying or suggesting that his right to testify was 

inadequately explained.  United States v. Gordon, 290 F.3d 539, 546 (3d Cir. 2002); see also 

Leggett, 162 F.3d at 249 (finding no error for failure to colloquy when district court intentionally 

asked defense counsel whether he had finished putting on evidence at sidebar to prevent 

defendant from “jump[ing] up and say[ing] he wanted to testify”). 

                                                 
14

  Powell filed a second pro se PCRA petition, alleging ineffective assistance of PCRA 

counsel for failing to question him about or submit an affidavit describing what his testimony 

would have been.  2/3/16 PCRA Pet. (doc. 5-30) at 5.  Nonetheless, PCRA counsel declined to 

pursue the claim on appeal because it rested on unreviewable credibility determinations.  March 

2016 PCRA Appeal Mem. at 5-6.  The claim as stated, however, may have reflected a 

misunderstanding of legal concepts rather than fabrication.  When describing trial counsel’s 

advice not to testify, Powell reported that trial counsel had informed him he “would be 

impeached [but] never made clear what it was about, past convictions or whatever.”  N.T. 

4/14/15 at 16.  He explained trial counsel “never actually said crimen falsi.  I learned of those 

words since I have been studying, and that’s the only thing I know you could be impeached for is 

for prior crimen falsi.”  Id. at 18.  Powell may not have realized there were other grounds 

available to impeach his testimony.  Id. at 29.   
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At the PCRA hearing, trial counsel testified that he did not specifically recall Powell 

deciding not to testify but knew, based on his normal practice, that he “would have talked to 

[Powell]. . . during the trial about whether he was going to testify or not, and I am sure my 

advice was not to testify.”  N.T. 4/14/15 at 28.  Trial counsel testified that Powell never 

demanded to take the stand and that, if he had, trial counsel “would have let him.” Id. at 36.  He 

further opined that, if Powell had disagreed with his advice, Powell would have been 

comfortable expressing his disagreement.  Id. at 37.  

Trial counsel recalled his strategic justification for advising against testifying.  He 

consulted Powell about whether to testify on his own behalf “when his brother was testifying.”  

Id. at 27.  Trial counsel explained that he remembered Powell’s brother “literally stopped 

testifying in the middle of either direct or cross-examination,” and that he and Powell “talked 

about making sure that if he did testify, that that didn’t happen while he testified because that 

would seriously impact the jury.”  Id. at 27-38.  Counsel explained that his concerns regarding 

Powell’s testimony were that “the issues we were creating reasonable doubt with would go away 

if he was cross-examined in a certain way . . . [a]nd I think I was making headway, reasonable 

doubt wise, with their expert.”  Id. at 29.  He was also concerned that Powell might “act out in 

front of the jury,” based on his prior behavior during a motions hearing.  Id. at 36.   

The record substantiates trial counsel’s reasoning.  Powell’s brother did refuse to 

continue testifying, which led the court to instruct the jury that his failure to respond to questions 

could be considered evidence against Powell.  N.T. 9/23/10 (doc. 5-98) at 10; N.T. 9/23/10 (doc. 

5-112) at 120.  Powell had also proven willing to “act out” in court when he spoke directly to the 

court, interrupting an April 2010 motions hearing.  N.T. 4/30/10 (doc. 5-61) at 65.  Trial 

counsel’s reasonable advice was not constitutionally deficient.  Marshall v. Hendricks, 307 F.3d 
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36, 86 (3d Cir. 2002) (“the mere existence of alternative—even preferable or more effective—

strategies does not satisfy the requirements of demonstrating ineffectiveness under Strickland”). 

Further, Powell cannot establish prejudice.  In support of his second PCRA petition, 

Powell submitted a verified “Affidavit,” in which he said that if he had had the opportunity to 

testify, he would have said: (1) he was innocent, (2) to his “alibi defense for days of 

surveillance,” (3) that the guns and drugs belonged to his brother, (4) that he had known Asmar 

Gary for only 45-60 days (not five to six years as Gary had testified), (5) that the money Gary 

owed him discussed in the recorded call was for car rims he had purchased from Gary but 

wanted to return, (6) that the DNA evidence on the weapons was from one time he inadvertently 

touched his brother’s gun, (7) that the letter with the crack cocaine recipe addressed to him was 

actually for his brother, (8) that Gary had not been charged with the same conspiracy as Powell 

and was therefore not a co-defendant but rather had incentive to testify against him, (9) that 

Powell was not on the lease at the Ross Street residence and just stored his belongings at both of 

his sisters’ homes because his parents were deceased, (10) that he had proof that he worked at 

U.P.S. during the summer of 2009 because he was on parole and his parole officer gave him 

travel permission to go back and forth to the New Jersey job, and (11) that the jailhouse 

recording of his call with his sister was made illegally.  2/2/15 Aff. (doc. 5-31) at 2-3.   

Such proposed testimony would have been cumulative, irrelevant, precluded, or unlikely 

to sway the jury.
15

  Given the extensive circumstantial and direct evidence introduced against 

                                                 
15

  Powell’s brother testified to his innocence, N.T. 9/22/10 (morning session) at 20, that the 

guns and drugs belonged to him, not Powell, id. at 13-14, and that the crack recipe was addressed 

to Powell to mislead the police, id. at 16.  Whether Gary knew Powell for five to six years or 45-

60 days would have been irrelevant, since the specific information Gary provided to the jury 

about Powell’s activities were all within the 60-day timeframe.  N.T. 9/22/10 (morning session) 

at 22, 30.  Trial counsel’s point that the Commonwealth’s DNA evidence could not distinguish 
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Powell, speculation that his case could have been stronger with his testimony is inadequate to 

establish prejudice.  Travillion v. United States, No. 10-903, 2012 WL 5354530, at *5 (W.D. Pa. 

Oct. 29, 2012), aff’d, 759 F.3d 281 (3d Cir. 2014) (“[w]here the evidence is overwhelming in 

support of the jury’s verdict . . . it is difficult to conclude that there is a showing of prejudice”). 

Because he cannot show inadequate trial counsel performance or prejudice that would 

qualify for relief under Strickland, Powell’s claim is not “substantial,”  Martinez, 566 U.S. at 17, 

and should be dismissed as procedurally defaulted.  O’Sullivan v. Boerckel, 526 U.S. 838, 845 

(1999) (“state prisoners must . . . invoke[e] one complete round of the State’s established 

appellate review process”).   

7. Failure to Request Redaction of Recorded Call  

Powell alleges counsel was also ineffective by failing to move to exclude a reference in 

                                                                                                                                                             

between direct touching and transferred DNA was equally if not more exculpatory than Powell’s 

potential admission that he knew about and inadvertently handled his brother’s gun.  N.T. 

9/21/10 (doc. 5-108) at 317.  Further, that Powell was not on the lease would not have affected 

the jury’s determination of whether Powell lived at 44 Ross Street because there was no 

suggestion that he was on the lease.  The trial judge instructed the jury that there was no 

evidence that Powell was on the house’s deed.  N.T. 9/23/10 (doc. 5-112) at 80.  The evidence 

before the jury was that mail was addressed to Powell at 44 Ross Street, he had a driver’s license 

and car registration with that address, N.T. 9/21/10 at 180-81, and his sister testified he “stayed” 

there four nights per week, N.T. 9/23/10 at 8.  Learning that Powell was not on the lease would 

have made no difference in this context.   Powell’s testimony that Gary was not a co-defendant 

and that the jailhouse recording was made illegally would not have been admitted because 

Powell could not have qualified as an expert to offer these opinions.  Pa. R. Evid. 701.  

Moreover, the Commonwealth acknowledged Gary’s incentive to testify against Powell on direct 

examination, and Powell’s counsel emphasized the incentive on cross-examination.  N.T. 

9/22/10 (morning session) at 19, 63-64, 72.  Powell’s sister also testified about his UPS job 

during the summer of 2009, N.T. 9/23/10 at 5, and although he stated in his affidavit that he had 

proof of this job because his parole officer granted him permission to travel, that proof would 

have shown only that he had been approved to take a job in New Jersey, not that he had had 

regularly attended the job.  Finally, the two remaining things Powell claims he would have 

testified to – an alibi defense during the surveillance and that the money discussed in the 

recorded call were for car rims – could have been more effectively brought out by calling those 

alibi witnesses, whom Powell does not name, and during cross-examination of Gary.  Neither 

required Powell to testify on his own behalf. 
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the recorded call with his sister that may have let jurors know he was in jail.  Habeas Pet. at 29. 

A defendant’s right to the presumption of innocence can be compromised if information 

regarding a prior incarceration prejudices the jury’s view of the defendant.  Estelle, 425 U.S. at 

504-04.  Mere fleeting references to a defendant’s incarceration, however, do not serve as a 

“‘constant reminder’ . . . that the defendant is a prisoner,” and thus do not violate due process 

rights.  United States v. Faulk, 53 F. App’x 644, 647 (3d Cir. 2002); see also United States v. 

Henry, No. 06-33-02, 2012 WL 5881848, at *6-*7 (E.D. Pa. Nov. 21, 2012) (“Defendant does 

not cite, and the Court has not found, a single decision in this Circuit where references to 

incarceration were held to constitute a due process violation”).   

Powell raised this claim in his PCRA petition and the state courts denied it as meritless.  

Am. PCRA Pet. (doc. 5-34) at 4; PCRA App. Op. at 8-10.  The Superior Court reasoned that, 

even if counsel had unreasonably failed to request redaction of Powell’s “ambiguous statement 

that ‘he in here with me,’” the error caused no prejudice because the implication to the jury 

would have been that Powell was incarcerated pending trial and, under Pennsylvania law, there is 

no rule prohibiting reference to a defendant’s pre-trial incarceration.  PCRA App. Op. at 8 (citing 

Commonwealth v. Johnson, 576 Pa. 23, 52-53 (2003)).  The Superior Court also found that, 

because of the forensic, circumstantial, and direct evidence against Powell, any failure to request 

a redaction of the recorded call caused no prejudice.  Id. at 9-10.   

The Superior Court’s decision is not contrary to, or an unreasonable application of, 

Estelle, nor is it based on an unreasonable determination of facts.  28 U.S.C. § 2254.  Powell’s 

claim should be dismissed as meritless.  Price v. Warren, No. CIV. 12-2238 RBK, 2015 WL 

3970124, at *18 (D.N.J. June 30, 2015) (denying habeas claim when “references to petitioner’s 

incarceration were brief and in passing”). 
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8. Failure to Move for Mistrial after Introduction of Recorded Call 

Finally, Powell alleges counsel was ineffective for failing to move for mistrial after the 

recorded call was played for the jury without redaction.  Habeas Pet. at 29.   

Powell’s objection to counsel’s failure to move for mistrial was “combined” with his 

objection to counsel’s failure to move in limine to redact the recorded call in his appeal to the 

Superior Court.  3/8/16 Br. for Appellant, 208 EDA 2016 (doc. 5-118), at 6.  The PCRA Court 

had found any error in the admission of the tape “harmless beyond a reasonable doubt,” PCRA 

Ct. Op. at 28, and, as described above, the Superior Court found the unredacted call did not 

violate Pennsylvania law and caused no prejudice.  PCRA App. Op. at 4.  The state courts’ 

denial of this claim merits AEDPA deference because it was not contrary to, or an unreasonable 

application of, Supreme Court law, nor based on an unreasonable determination of facts.  See 

supra at 27; see also Harrington v. Richter, 562 U.S. 86, 99 (2011) (“When a federal claim has 

been presented to a state court and the state court has denied relief, it may be presumed that the 

state court adjudicated the claim on the merits in the absence of any indication or state-law 

procedural principles to the contrary”).  This claim should be dismissed as meritless. 

Accordingly, I make the following: 
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R E C O M M E N D A T I O N 

AND NOW, on November 16, 2017, it is respectfully recommended that the petition for 

writ of habeas corpus be DENIED with prejudice.  It is further recommended that there is no 

probable cause to issue a certificate of appealability.
16

  Petitioner may file objections to this 

Report and Recommendation within fourteen days after being served with a copy.  See Local 

Civ. Rule 72.1.  Failure to file timely objections may constitute a waiver of any appellate rights.  

See Leyva, 504 F.3d at 364. 

 

BY THE COURT: 

 

 

/s/ Timothy R. Rice      

TIMOTHY R. RICE   

U.S. MAGISTRATE JUDGE  

 

 

                                                 
16

   Because jurists of reason would not debate my recommended procedural or substantive 

dispositions of the petitioner’s claims, no certificate of appealability should be granted.  See 

Slack v. McDaniel, 529 U.S. 473, 484 (2000). 
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i
 In his Habeas Petition, Powell alleged the following eight grounds for relief:  

“Whether Petitioner experienced due process violations where the appearance of impropriety casted [sic] doubt on a 

jurist’s impartiality when the defendant was deprives [sic] of a meaningful opportunity for the review of a 

suppression motion, and where the trial court’s failure to properly and adequately review the propriety of a search 

warrant he himself issued abused the court’s discretion to fairly and competently honor the motion to recuse.”  Pet. 

at 15. 

(1) “Whether the trial court violated petitioner’s due process rights when it denied petitioner’s motion to 

suppress evidence seized at 44 Ross Street where the facts alleged within the “four corners” of the 

supporting affidavit failed to establish probable cause to believe that evidence of criminal activity would be 

located at 44 Ross Street at the time the warrant was issued.”  Id. at 18.   

“Whether the defendant was deprived of due process rights guaranteed by the 14
th

 amendment when the trial court 

erred in denying appellant’s motion to disclose the identity of the confidential informants where disclosure of their 

identities was necessary to properly challenge the inconsistencies apparent on the face of the affidavit.”  Id. at 21.   

(2) “Whether the defendant’s due process rights were violated when the after-discovered evidence, consisting 

of two affidavits executed by Commonwealth witness Asmar Gary recanting his trial testimony as perjured, 

warrants a hearing to determine whether defendant is entitled to a new trial.”  Id. at 23.   

(3) “Whether the Commonwealth’s brief constitute a denial of due process since it is rife with incorrect 

statements of facts and misconceptions of the arguments raised by appellant which, if left uncorrected, 

would likely result in the denial of appellant’s otherwise meritorious claims or error in the denial of 

suppression, error in the denial disclosure of confidential informants [sic], and after-discovered evidence.” 

Id. at 25.   

(4) “Whether the Superior Court panel overlooked material facts or ignored reviewing the record where 

probable caused did not exist and whether the superior court incorrectly applied the wrong standard to 

determine whether appellant is entitled to a new trial based on after-discovered evidence.”  Id. at 26.   

(5) “1. Where the appearance of impropriety is evidence should a jurist be disqualified from ruling on a motion 

to suppress pursuant to a search warrant he issued.  2. Whether the totality of the circumstances test for 

reviewing the existence of probable cause where the reliability of informants in terms of the veracity relied 

on, and the temporal proximity are directly relevant to the home search. 3. Whether the Superior Court 

usurped the trial court rights and duties to be the first to review after-discovered evidence where a different 

result would have actually occurred if a new trial was afforded.”  Id. at 27.   

(6) “I. A violation of the Constitution of this Commonwealth or the Constitution or laws of the United States 

which, in the circumstances of the particular case, so undermined the truth-determining process that no 

reliable adjudication of guilt or innocence could have taken place.  II. Ineffective assistance of counsel 

which, in the circumstances of the particular case, so undermined the truth-determining process that no 

reliable adjudication of guilt or innocence could have taken place.  V. The unavailability at the time of trial 

of exculpatory evidence that has subsequently become available and would have changed the outcome of 

the trial if it had been introduced.  Id. at 28.  1) Did trial counsel essentially deny the defendant his 

constitutional right to testify on his behalf during the trial?  2) Whether the post conviction attorney 

deprives appellant of his right to appeal claims of evidentiary value by amending portions of the original 

PCRA petition unbeknownst to the client nor as a result form an order from PCRA court?  3) Whether the 

trial counsel was ineffective in allowing for the jury to hear a recorded telephone conversation in which it 

revealed to the jury that he was incarcerated, therefore prejudicing the client before objecting.  4) Was trial 

counsel ineffective for failing to file a motion in limine to redact portions of an intercepted telephone 

conversation or, for failing to motion the court for mistrial or, to request a cautionary instruction to the jury 

for the prejudicial oversight.”  Id. at 29.   
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