
1The facts set forth in this background and procedural history were gleaned from M ovant’s Motions and Responses to

the Government’s Opposition, the Government’s Responses, inclusive of all exhibits thereto, and the district court record.
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

UNITED STATES OF AMERICA : CRIMINAL ACTION
: NO. 94-497-02
:

v. :
:
:

FRANCISCO SANTO  :
:

REPORT AND RECOMMENDATION

CAROL SANDRA MOORE WELLS              January 20, 2006
UNITED STATES MAGISTRATE JUDGE

Presently before this Court is a pro se Motion to Vacate, Set Aside, or Correct Sentence filed

pursuant to 28 U.S.C. § 2255, by federal prisoner Francisco Santo (“Movant”), who is currently

incarcerated at the Federal Corrections Institution (“FCI”) Fort Dix, New Jersey.  Movant is serving

a sentence for conspiracy to distribute heroin, distribution of heroin, and distribution of heroin within

1,000 feet of a school.  The Honorable Thomas N. O’Neill, Jr. referred this matter to the undersigned

for a Report and Recommendation pursuant to Local Rule 72.1I(e), II (c) and 28 U.S.C.§

636(b)(1)(B).  For the reasons set forth below, the present motion should be DENIED and

DISMISSED without an evidentiary hearing.

I.  BACKGROUND AND PROCEDURAL HISTORY1

On July 18, 1996, Movant pled guilty to Count 1 conspiracy to distribute approximately 25

kilograms of heroin, in violation of 21 U.S.C. §846, in distribution of heroin, in violation of 21
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U.S.C. §841(a)(1); and distribution of heroin within 1,000 feet of a school, in violation of 21 U.S.C.

§860.  On February 11, 2003, the Honorable Thomas N. O’Neill, Jr. denied Movant’s motion for a

downward adjustment in his base offense level pursuant to U.S.S.G. §3B1.2 and sentenced him to

an aggregate sentence of 87 months imprisonment, a six-year term of supervised release, and a

special assessment of $600 based on conspiracy and distribution within 1,000 feet of the school.

General distribution charges were dismissed  by motion of the government.  

Upon  direct appeal to the Third Circuit, Movant’s sentence was affirmed on February 13,

2004.  See United States v. Santo, No. 03-1542, 87 Fed. Appx. 818 (3d Cir. Feb.  13, 2004).  On

August 17, 2004, Movant, pro se, filed his  initial pro se motion seeking relief under 28 U.S.C.

§2255 alleging: 

Ground One [1]-Ineffective Assistance of Counsel;

Ground Two [2]-Indictments the Apprendi rational[e];

Ground Three [3]-The Indictment failed to charge an essential
element of the offense ;

Ground Four [4]-Based on lack of proper elements being set forth in
the indictment[,] the indictment failed to charge an offense;

Ground Five [5]-Constructive amendment of the indictment;

Ground Six [6]-...the district court abused its discretion when it did
not a[d]just the [Movant]’s sentence two levels on the bases of a
minor role in the conspiracy; and

Ground Seven [7]-...this court abused its discretion when it enhanced
Movant[’]s [sentence] for obstruction of justice.

See Mot. at 5-6.  The Government, contends that all of Movant’s assertions are baseless or waived.

See Government’s Response (“Gov’t. Resp.”) at 3-11. On January 3, 2005, the matter was referred
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to this court for a report and recommendation.  As explained hereinafter, relief must be denied.

II.  DISCUSSION

A. Jurisdiction

Federal jurisdiction to vacate, set aside or correct a sentence  pursuant to 28 U.S.C. § 2255

exists when a movant is:

claiming the right to be released upon the ground that the sentence
was imposed in violation of the Constitution or laws of the United
States, or that the court was without jurisdiction to impose such
sentence or that the sentence was in excess of the maximum
authorized by law, or is otherwise subject to collateral attack.
 

28 U.S.C. § 2255.  The instant  motion clearly alleges constitutional violations cognizable under this

section.  However, this court may grant Movant relief only if the alleged error constitutes “a

fundamental defect which inherently results in a complete miscarriage of justice . . . [or] an omission

inconsistent with the rudimentary demands of fair procedure.”  Hill v. U.S., 368 U.S. 424, 428

(1962); see also Caspar v. Ryan, 822 F.2d 1283 (3d Cir. 1987), cert.denied, 484 U.S. 1012 (1988).

A section 2255 motion may be summarily dismissed, without a hearing, when the “motion, files, and

records, ‘show conclusively that the movant is not entitled to relief.’” U.S. v. Nahodil, 36 F.3d 323,

326 (3d Cir. 1992); see Rule 4(b) of the Rules Governing § 2255 Proceedings.  

Third Circuit cases emphasize that a § 2255 motion is not a substitute for direct appeal.  U.S.

v. Bailey, Crim. No. 93-243-5, 1997 WL 537409 at *3 (E.D.Pa. July 31, 1997).  A defendant who

bypasses an issue on direct appeal and subsequently attempts to raise it in a § 2255 motion must

generally demonstrate both cause for his failure to raise the claim in his direct appeal and actual

prejudice resulting therefrom.  See United States v. Essig, 10 F.3d 968, 979 (3d Cir. 1993) (holding

“Frady’s cause and prejudice standard applies to § 2255 proceedings in which a petitioner seeks
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relief from alleged errors in connection with his sentence that he has not directly appealed.”).  See

also Wainwright v. Sykes, 433 U.S. 72 (1977); Engle v. Isaac, 456 U.S. 107 (1982); Murray v.

Carrier, 477 U.S. 478, 492 (1986).  Application of the foregoing standards mandates that Movant’s

claims be denied on the merits or on procedural grounds, without a hearing, as the record

conclusively shows that he is not entitled to relief.  See 28 U.S.C. § 2255.

B.  Procedurally Defaulted Claim - Ground Seven Obstruction of Justice Claim

Movant asserts that this court abused its discretion by enhancing his sentence for obstruction

of justice, because he fled the country while on bail.  Specifically, Movant contends :

. . . the court abused its discretion by enhancing the [Movant‘s]
[sentence].  It was not reasonable to do so.  The government and the
DEA should be held accountable for the [Movant’s] flight.  The
government cannot have it both ways.  They wanted the cooperation
of the Movant without any thought whatsoever for the safety of Mr.
Santos’ family.  It’s no surprise that the government didn’t make sure
the [Movant’s] family was safe, before Mr. Santos began to assist the
government.  This is standard operating procedure by the government.
It is highly unreasonable that the court would abuse its discretion this
way and condone what the government did in this case.  From the
start the government and the court knew that the Movant was a flight
risk.  Then it let the Movant out again after he was arrested the first
time [it] is not reasonable and borders on prosecutorial misconduct.

See Mem. of Law and Fact in support of Mot. at 64.  The Government counters that this issue is

procedurally defaulted as well noncognizable under 28 U.S.C. §2255.  See Gov’t. Resp. at 5-6.  

Movant never raised his obstruction of justice  claim on direct appeal, hence, this court must,

first, determine if this claim is procedurally barred.  See U.S. v. Essig, 10 F. 3d at 976.  Movant

cannot proceed under 28 U.S.C. §2255 to ligate issues that were neither  raised nor decided adversely

on direct appeal.  See Bousley v. United States, 523 U.S. 614, 621-22 (1998); see also Government

of the Virgin Islands v. Nicholas,759 F.2d 1073, 1075 (3d Cir. 1985).  Since Movant has
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procedurally defaulted this claim by failing to raise it on direct appeal, he must demonstrate cause

that excuses his omission and actual prejudice resulting from his failure.  See Bousley, 523 U.S. at

622.  Movant advances no reason for his default and admits  he “does not have any case law to cite

in support of this issue.”  Mot. at 65.  Accordingly, Movant cannot satisfy the cause and prejudice

requirements of Bousley.

Moreover,  Movant’s claim of an enhanced sentence due to the two-level sentence increase

he received for obstruction of justice does not implicate any constitutional violation.  Therefore, this

claim is noncognizable under 28 U.S.C. §2255.

C.  Ground One -Ineffective Assistance of Counsel Claim

  Movant asserts in Ground One that his counsel provided ineffective assistance.  Mot. at 6-7.

The Government asks that this claim be summarily dismissed, since Movant has failed to detail any

alleged ineffectiveness.  Gov’t. Resp. at 3-4.  Movant’s failure to adequately brief this issue and

provide any substantive argument as to this claim warrants dismissal.  Movant, in his memorandum

of law, indicated that he would:

. . . point to actual ineffectiveness, either through specific errors
and/or emissions of counsels and not rely soley upon surrounding
circumstances in order to establish the aforementioned counsels’
ineffective assistance.  See United States v. Chronic, 466 U.S. 648,
665 (1984).

Mem. of Law and Fact in support of Mot. at 7.  However, Movant failed to fulfill this promise.

   To demonstrate constitutionally ineffective assistance of counsel, Movant must satisfy the

two-pronged federal constitutional standard established in Strickland v. Washington, 466 U.S. 668

(1984).  First, he  must demonstrate that counsel’s performance was so deficient as to fall below an

objective standard of “reasonableness under prevailing professional norms.”  Strickland, 466 U.S.
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at 688.  If counsel’s performance was substandard, Movant must further show that the inadequate

representation prejudiced the defense.  Id.  Under Strickland, counsel is presumed effective; in order

to prevail on an ineffectiveness claim, Movant must “overcome the presumption that, under the

circumstances, the challenged action ‘might be considered sound trial strategy.’”  Strickland, 466

U.S. at 687.2   Should Movant fail to satisfy either prong of Strickland, his claim necessarily fails,

rendering inquiry into the remaining prong unnecessary.  See id. at 697; Hess v. Mazurkiewicz, 135

F.3d 905 (3d Cir. 1998).  Movant has not met his burden under either prong of Strickland as he has

failed to provide any specific instance of his counsels’ ineffectiveness.  See Jacobs v. Horn, 395 F.3d

92, 102 (3d Cir. 2005) (explaining that habeas petitioner must first demonstrate that counsel’s

performance was deficient under the Strickland standard); see also Marshall v. Hendricks, 307 F.3d

36, 88 (3d. Cir. 2002) (holding that the burden is on the Petitioner to establish that counsel’s

performance prejudiced his defense); Zettlemore v. Fulcomer, 923 F.2d 284, 301 (3d Cir 1991) (bald

assertions and conclusory allegations do not provide sufficient grounds to require an evidentiary

hearing).  This claim is dismissed.

D.  Grounds Two, Three, Four, and Five - Illegal Sentence Claims

Movant asserts that his indictment failed to state all elements of a criminal offense and,

therefore, is fundamentally defective.  Mot. at 6-7.  He further argues  that the rule stated in Apprendi

v. New Jersey, 530 U.S. 466 (2000) applies retroactively to cases on collateral review and, hence,

renders his sentence illegal.  Mem. of Law and Fact in support of Mot. at 7-30.  The Government
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disputes that Apprendi applies retroactively  and asserts  that Movant’s  sentence under Section 841

is constitutional.  See Gov’t. Resp. at 4-5.

In Apprendi, the court held that “other than the fact of a prior conviction, any fact that

increases the penalty for a crime beyond the prescribed statutory maximum must be submitted to a

jury and proved beyond a reasonable doubt.”  530 U.S. 466 (2000).  The U.S. Supreme Court

decided Apprendi on June 26, 2000.  Movant pled guilty on July 18, 1996 and was scheduled to be

sentenced on April 23, 1997.  He was actually sentenced on February 11, 2003, because he was in

fugitive status for over six years.  The Court agrees with the Government’s contention that Apprendi

requirements are not retroactive to cases already on collateral review, if the conviction became final

before the new rule was promulgated.  See Teague v. Lane, 489 U.S. 288, 305-306 (1989); see also

Tyler v. Cain, 533 U.S. 656, 663 (2001) (holding that “a new rule is not made retroactive to cases

on collateral review unless the Supreme Court holds it to be retroactive”); In re: Anthony Bola

Olopade, 403 F.3d 159, 162 (3d Cir. 2005);  In re: Carnell Turner, 267 F.3d 225 (3d Cir. 2001).

In Teague the court announced two narrow exceptions to allow a new rule of criminal procedure to

apply retroactively:

A new rule of criminal procedure will apply retroactively if it (1)
places certain kinds of primary, private individual conduct beyond the
power of the criminal law-making authority to proscribe; or (2)
requires the observance of those procedures that are implicit in the
concept of ordered liberty.

See U.S. v. Swinton, 333 F.3d 481,487 (3d Cir. 2003) (citing Teague, 489 U.S. at 311).  Neither

retroactivity rule is activated herein.  Moreover, if the facts of Movant’s case did implicate an

Apprendi violation, the non-retroactivity rule of Teague, nevertheless, would preclude the grant of

relief in this instance.
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Movant cannot assert a meritorious Blakely violation either.  On June 24, 2004, the U.S.

Supreme Court held in Blakely that the Washington state sentencing guidelines violated the Sixth

Amendment because “judges were imposing sentences that were not based solely on facts reflected

in the verdict of the jury or admitted by the defendant, and were using a preponderance of the

evidence standard to find the facts necessary to that imposition.”  Lloyd v. U.S.,  2005 U.S. App.

LEXIS 8699, *2-3 (3d Cir. 2005).  Thereafter, on January 12, 2005, the nation’s highest court

pronounced in Booker that Blakely applies to the Federal Sentencing Guidelines;” this ruling has

been categorized as the Booker rule.  Id. at 5 (citing U.S. v. Booker, 160 L.Ed. 2d 621, 543 U.S.

_____, 125 S.Ct. 738 (2005)).  The Third Circuit has held that the Booker rule, is not applicable

retroactively.3  Id. at 17.  Movant’s judgment, which became final on March 13, 2004, thirty days

after the Third Circuit Court of Appeals affirmed his sentence, predates and is not impacted by

Blakely.  See United States v. Santo, No. 03-1542, 87 Fed. Appx. 818 (3d Cir. Feb.  13, 2004)

Finally, Section 841 is constitutional.  The Government explained correctly:

Contrary to his assertion, Section 841, for which he was convicted is
constitutional.  United States v. Kelly, 272 F.3d 622 (3d Cir. 2001).
[Movant] was sentenced on counts 1, 3, 9, 11, 13, and 15 of the
indictment which charged conspiracy to distribute approximately 25
kilograms of heroin, in violation of 21 U.S.C. §846 (count 1); and
distribution of heroin within 1,000 feet of a school, in violation of 21
U.S.C. §860 (counts 3, 9, 11, 13, and 15).  These offenses allow,
without any proof of any other facts, a statutory maximum sentence
of 20 years of imprisonment (count 1) and 40 years of imprisonment
(counts 3, 9, 11, 13, and 15).  [Movant’s] sentence of 87 months did
not exceed these maxima, and therefore no Apprendi issue arose.  See
United States v. Vazquez. 271 F.3d 93, 98 (3d Cir. 2001) (en banc)
(“an Apprendi violation only occurs if the drug quantity is not found
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by a jury beyond a reasonable doubt and the defendant’s sentence
under §841 exceeds 20 years.”); United States v. Williams, 235 F.3d
858, 862-64 (3d Cir. 2003).
 

Gov’t. Resp. at 4-5.

Finally, Movant waived his right to challenge any deficiencies in the indictment.  During the

colloquy,  Movant affirmed his understanding that by pleading guilty to the offenses charged, he was

waiving his right ever to challenge the indictment:

Judge O’Neill: All right.  Now the Government must indict you
properly and a guilty plea waive or gives up your right to challenge
any deficiencies in the indictment or in the makeup of the grand jury,
or in the grand jury proceedings, including prosecutorial misconduct,
if that should have occurred.

***
In short, do you understand that by pleading guilty and giving up your
rights I’ve discussed with you, you can’t later come into this Court or
any other court and claim that you were not guilty, or that your rights
have been violated.  And if the sentence is more severe than you may
expect, you would still be bound by your guilty plea, do you
understand that?

Movant:  Yes.

N.T., 7/18/96, at 6-8.  Accordingly, all claims arising from the contents of  Movant’s indictment are

waved and must be denied.    

E.  Ground Six - Minor Role Adjustment Claim

Movant argues that the Court should have granted  him a two-level downward adjustment,

pursuant to U.S.S.G. §3B1.2, based on the limited extent of his participation in the drug distribution

conspiracy.  Mot. at 6.  The Government contends that this, issue raised and rejected on direct

appeal, cannot be relitigated on collateral review.  Withrow v. Williams, 507 U.S. 680, 720-21 (1993)

(Scalia, J., concurring) (collecting cases); United States v. DeRewal, 10 F.3d 100, 105 n.4 (3d Cir.
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1993).  See Gov’t. Resp. at 5.  The Third Circuit reviewed and rejected Movant’s minor role

argument before it affirmed the sentence imposed by the district court.  See United States v. Santo,

No. 03-1542, 87 Fed. Appx. 818 (3d Cir. Feb.  13, 2004).  The appellate Court specifically noted :

There was abundant evidence that [Movant] was an integral part of
the conspiracy.  This conspiracy was responsible for distributing
18.75 kilograms of heroin over a period spanning two years.  For the
first three months of the conspiracy, [Movant] sold 735 grams of
heroin directly to customers, collected their money, and transferred
it to other members of the organization.  He spoke directly to the
customers, obtained the heroin necessary to complete the transaction,
provided the heroin to a seller, and received money for the sale.  In
this capacity, [Movant’s] participation in the criminal conspiracy was
integral and he was fully aware of the various roles of his co-
conspirators. . . .[s]uch active, integral participation in the conspiracy
is sufficient to justify the District court’s factual finding that
[Movant] did not play a minor role as contemplated in U.S.S.G.
§3B1.2(b).  

87 Fed. Appx. at 820-21. Movant  has adduced no new evidence to refute this factual finding; hence,

it is conclusive.  Withrow, 507 U.S. at 720-21.  An issue unsuccessfully raised on direct appeal may

not be relitigated on collateral review.  See DeRewal, 10 F.3d at 105 n.4 (citing Barton v. United

States, 791 F.2d 265, 267(2d Cir.1986) (collecting cases).  Therefore, this  issue is should be

dismissed.  

III.  CONCLUSION

Movant’s claims are all procedurally defaulted or unmeritorious.  Therefore, his Motion to

Vacate, Set Aside, or Correct Sentence pursuant to 28 U.S.C.  §2255 should be should be

DISMISSED  or DENIED in its entirety.  Accordingly, I make the following:
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RECOMMENDATION

AND NOW, this 20th day of January, 2006, for the reasons contained in the preceding report,

it is hereby RECOMMENDED that Movant’s procedurally defaulted claim, Ground Seven, be

DISMISSED, without an evidentiary hearing.  All other claims lack merit and, hence, should be

DENIED.  Movant has neither demonstrated that any reasonable jurist could find this court’s

procedural ruling debatable, nor shown denial of any Constitutional right; hence, there is no probable

cause to issue a certificate of appealability. 

IT BE SO ORDERED.

_____________________________________
CAROL SANDRA MOORE WELLS
UNITED STATES MAGISTRATE JUDGE   
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