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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF PENNSYLVANIA 

 
NYSHIANA S. MARTIN,   : 
                       Plaintiff,   :  CIVIL ACTION  
      :   
            v.     : 
      :   NO. 16-2630 
NANCY A. BERRYHILL,1   : 
Acting Commissioner of the   : 
Social Security Administration,  : 
                      Defendant.   : 
 

REPORT AND RECOMMENDATION 

DAVID R. STRAWBRIDGE 
UNITED STATES MAGISTRATE JUDGE                                              January 26 , 2018 

This action was brought pursuant to 42 U.S.C. § 405(g), seeking judicial review of the 

final decision of the Commissioner of the Social Security Administration (the “Commissioner”), 

which denied the application of Nyshiana S. Martin for Supplemental Security Income (“SSI”) 

under Title XVI of the Social Security Act, 42 U.S.C. §§ 301, et seq. (the “Act”).  Presently 

before the Court is Plaintiff’s Brief and Statement of Issues in Support of Request for Review 

(“Pl. Br.”) (Doc. 9); Defendant’s Response to Request for Review of Plaintiff (“Def. Br.”) (Doc. 

10); and Plaintiff’s Brief in Reply (Doc. 11); together with the record of the proceedings before 

the Administrative Law Judge (“ALJ”) (Doc. 6).  Plaintiff asks the Court to reverse the 

Commissioner’s final decision and remand her case for further administrative proceedings and a 

new decision.  (Pl. Br. at 20-21.)  The Commissioner seeks the entry of an order affirming the 

decision of the ALJ.  (Def. Br. at Prop. Order.)  For the reasons set out below, we recommend 

                                                 
1  Nancy A. Berryhill became the Acting Commissioner of Social Security on January 23, 2017.  
Pursuant to Rule 25(d) of the Federal Rules of Civil Procedure, Ms. Berryhill should be 
substituted for the former Acting Commissioner, Carolyn Colvin, as the defendant in this action.  
No further action need be taken to continue this suit.  See 42 U.S.C. § 405(g) (last sentence).   
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that the Court grant Plaintiff’s request for review and remand the matter to the Commissioner for 

further proceedings.    

I. FACTUAL AND PROCEDURAL HISTORY  

Martin applied for SSI on November 18, 2011, at the age of 22.  (R. 24, 33.)2  She had 

graduated from a high school for students with behavioral problems.  (R. 49-50.)  She had a 

limited employment history consisting of jobs held for only a few months.  She was let go from a 

fast food position after she had an anxiety attack while working the front counter and passed out.  

(R. 52.)  She was later let go from a hotel housekeeping position when she was overheard talking 

on a telephone in a room and “going off” about the manager.  (R. 51-52.)    She alleged disability 

due to bipolar disorder, depression, intermittent explosive disorder, and irritable bowel 

syndrome.  (R. 82.)  She lived with her mother and sister, with whom she often had conflicts. 

Martin had many contacts with area hospitals for issues arising from her mental health 

both prior to and during the period at issue in her disability claim.  She was hospitalized at the 

Horsham Clinic due to a suicide attempt and explosive outbursts at age 17 in 2006.  (R. 388-93.)  

She was taken to the ER at Sacred Heart Hospital in September 2010 for mood swings and with 

fears that she would hurt herself.  (R. 648.)  She was again seen in the Sacred Heart Hospital ER 

in January 2011 when she threatened her mother and expressed a plan to commit suicide.  Due to 

her hostility and aggression towards hospital staff, she was discharged into the custody of the 

police and charged with assault.  (R. 610-23.)  She was admitted to Lehigh Valley Hospital in 

June 2011 for suicidal ideation, which the medical staff addressed with medications for 

depression and mood swings.  (R. 541.)  She received psychiatric care and psychotherapy on an 

                                                 
2  The record also reflects an earlier application made by her in January 2011 that she did not 
appeal beyond the initial determination.  (R. 111-20, 141-45.) 
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outpatient basis between February 2011 and June 2012 from Cedar Point Family Services, a 

division of New Directions Treatment Services.  (R. 518-40, 668-80, 696-734, 893-928.) 

In 2012, after she filed for SSI, Martin moved in with her grandmother in New Jersey, 

although she continued to return to the Allentown area periodically for treatment.  At the 

recommendation of her providers at Cedar Point Family Services, she signed herself into Sacred 

Heart Hospital in April 2012 with complaints of depressed mood and suicidal ideations with a 

plan to overdose.  She acknowledged that she had been off her medications due to weight gain 

and admitted to occasional heavy drinking.  She was admitted to the psychiatric unit.  (R. 735-

50.)  By September 2012, Martin again discontinued her medications due to side effects of a rash 

and itching and was experiencing depression and anxiety.  Her Cedar Point therapist again 

referred her for evaluation and medications, this time at Lehigh Valley Hospital.  She did not 

require an admission, however, and was discharged in stable condition with a prescription for 

Ativan for anxiety and sleep disturbances.  (R. 756-61.)   

At some point not readily apparent from the record, Martin returned to Allentown to 

again live with her mother and sister.  By November 2013, she was not in treatment and 

contacted the local crisis unit, reporting a worsening mood over the prior two months featuring 

depression and anger.  She was referred to Lehigh Valley Hospital and admitted for five days.  

She was stabilized with lithium and discharged with a plan for treatment in the hospital’s 

outpatient mental health clinic. (R. 762-64.)  She was evaluated in that clinic beginning 

December 11, 2013 and continued in treatment in the months that followed, seeing a psychiatrist 

and nurse practitioner for her medications and working with a therapist, Colleen C. Horlacher, 

LCSW.  (R. 846-84, 885-92, 929-31.)     
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The state agency denied Martin’s November 2011 SSI application in February 2012 and 

again on reconsideration in December 2012.  An ALJ convened a hearing on her appeal of that 

decision on May 21, 2014.  Martin testified at the hearing that she could not work due to “really 

bad anxiety” and “really bad anger issues,” which she had been unable to control.  (R. 48.)  She 

described prior conflicts with management in work settings and with peers and teachers in school 

settings.  (R. 48, 50.)  She also described difficulties in family relationships and reported that she 

was involved in several physical altercations with her sister, peers, care-givers, or strangers.  (R. 

55, 57-58, 61-64.)  She testified that she sometimes used alcohol or marijuana to control her 

feelings or anger.  (R. 54-55.) 

Counsel argued at the hearing that Martin was disabled due to her long-term history of a 

mood disorder rendering her unable to control her emotions and anger.  He asserted that this 

resulted “on a fairly regular basis” with physical altercations and that sometimes involved a 

depressive mood or periods of anxiety.  (R. 76-77.)  He reviewed the records of her 

hospitalizations and her outpatient treatment, acknowledging that her treatment was interrupted 

by her relocation to New Jersey, which was “necessitated by concerns that she would do violence 

to family members.”  (R. 77.)  He contended that the treatment records reflected that she could 

not be stabilized and that, despite “multiple medication changes,” the records reflect her 

continued depression and anxiety, and periodic agitation and psychomotor retardation.  (Id.)  He 

sought to excuse the episodes in which Martin had “gone off medication perhaps due to side 

effects,” noting that “she has gotten frustrated at times because of how she felt” and had poor 

judgment.  (R. 77-78.)  He also argued that drug and alcohol abuse was not material to her 

disability and that she abused substances as an effort to control her mood disorder.  (R. 78-79.)  

He contended that the severity and frequency of symptoms of her mood disorder and the 
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resulting loss of control she felt rendered her unable to maintain employment on a regular and 

continuing basis.  (R. 79.) 

In his decision dated June 9, 2014, the ALJ explained his finding that Martin was not 

disabled because she was capable of other jobs so long as the work was routine and repetitive, 

did not involve detailed instructions, did not involve more than occasional contact with the 

general public, and did not expose her to excessive pollutants.  (R. 29.)  The Appeals Council 

declined Plaintiff’s request for review, rendering the ALJ’s decision the final decision of the 

Commissioner.  (R. 1-6.)  This litigation followed. 

II. STANDARD OF REVIEW 

This Court must determine whether substantial evidence supports the Commissioner’s 

decision.  42 U.S.C. § 405(g); Rutherford v. Barnhart, 399 F.3d 546, 552 (3d Cir. 2005).  

Substantial evidence is “such relevant evidence as a reasonable mind might accept as adequate to 

support a conclusion.”  Richardson v. Perales, 402 U.S. 389, 401 (1971); Reefer v. Barnhart, 

326 F.3d 376, 379 (3d Cir. 2003).  Substantial evidence is “more than a mere scintilla but may be 

somewhat less than a preponderance of evidence.”  Rutherford, 399 F.3d at 552.  The factual 

findings of the Commissioner must be accepted as conclusive, provided they are supported by 

substantial evidence.  Richardson, 402 U.S. at 390 (citing 42 U.S.C. § 405(g)); Rutherford, 399 

F.3d at 552.  The review of legal questions presented by the Commissioner’s decision, however, 

is plenary.  Shaudeck v. Commissioner of Social Security Admin., 181 F.3d 429, 431 (3d Cir. 

1999). 

III. DECISION UNDER REVIEW 

The issue before the ALJ was whether Martin was disabled within the meaning of the Act 

between her SSI application date of November 18, 2011 and the June 9, 2014 date of the 

decision.  To resolve this question, the ALJ utilized the five-step sequential evaluation process 
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set forth in 20 C.F.R. § 416.920(a).  At Step One, he found that Martin had not engaged in 

substantial gainful activity from her application date through the date of decision.  (R. 26, 

Finding No. 1.)  At Step Two, he found that Martin suffered from impairments that were 

“severe” within the meaning of the Regulations.3  (R. 26, Finding No. 2.)  At Step Three, he 

found that Martin had no impairment or combinations of impairments that met or medically 

equaled one of the listed impairments in 20 CFR Part 404, Subpart P, Appendix 1 (20 CFR 

416.920(d), 416.925 and 416.926).  (R. 26, Finding No. 3.)  Plaintiff does not challenge these 

findings.  

The ALJ then proceeded to assess Martin’s residual functional capacity (“RFC”), which 

is defined as “the most [a claimant] can still do despite [her] limitations.” 20 C.F.R. 

§ 416.945(a)(1).  He made the following finding: 

4.   After careful consideration of the entire record, the 
undersigned finds that the claimant has the residual functional 
capacity to perform medium work as defined in 20 CFR 
416.967(c) except: she is restricted to routine and repetitive 
work not involving detailed instructions; her work should not 
involve more than occasional contact with the general public 
nor should it expose her to any excessive pollutants.  
 

(R. 29, Finding No. 4.)  He considered this RFC assessment to be supported by “composite 

objective medical findings,” Martin’s “generally routine and conservative course of treatment,” 

“her compliance with treatment,” her credibility, and the opinions of “the State agency physician 

and the State agency psychological consultant as well as that of the independent consultative 

                                                 
3  The ALJ identified the following severe impairments:  bipolar affective disorder, asthma, 
hypertension, obesity, irritable bowel syndrome (IBS), poly-substance abuse, and somatoform  
disorder.  (R. 26, Finding No. 2.) 
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examiner.”  (R. 33.)4  

The ALJ next determined at Step Four that, with this RFC, Martin was not capable of 

performing her past work.  (R. 33, Finding No. 5.)5  Inasmuch as the Medical-Vocational 

Guidelines would direct a finding of “not disabled” if Martin possessed the RFC for the full 

range of “medium” work, the ALJ considered the extent to which the occupational base at this 

exertional level would be eroded by the additional restrictions reflected in his RFC finding.  

Relying upon VE testimony that the positions of “laundry worker,” “stores laborer,” and “hand-

packager” were not precluded by someone with this RFC (R. 34), the ALJ determined that there 

were occupations that Martin could perform that existed in significant numbers in the national 

economy.  (R. 34, Finding No. 9.)  Accordingly, he concluded at Step Five that Martin was not 

disabled.  (R. 35, Finding No. 10.)    

IV. DISCUSSION 

Plaintiff urges the court to vacate the decision pursuant to Sentence Four of 42 U.S.C. 

§ 405(g) and remand it for further proceedings and a new determination due to three alleged 

legal deficiencies in the ALJ’s decision.  She first contends that the ALJ failed to properly 

evaluate one of her severe impairments — poly-substance abuse — in accordance with SSR 13-

2p and applicable regulations.  (Pl. Br. at 5.)  She next contends that the ALJ failed to properly 

                                                 
4  We presume the ALJ to be referring to state agency personnel Jan Kapcala, D.O. and Mark 
Hite, Ed.D., who reviewed the record in February 2012.  It is not clear if the reference to the 
“independent consultative examiner” refers to Nadeem Hussain, M.D., who examined her on 
January 28, 2012 and opined that she had no physical limitations, see R. 681-86, or to Thomas 
W. Lane, Ph.D., who conducted a psychological evaluation on February 2, 2012 and opined that 
Martin had marked limitations in several functional areas, see R. 687-93.  Compare R. 32 (ALJ 
decision giving “significant, but not great weight to” the opinion of Dr. Hussain), with R. 33 
(ALJ decision giving “restricted weight” to the opinion of Dr. Lane). 
 
5  The VE testified that the housekeeping position would have exposed her to dust and chemicals, 
while the fast food restaurant position involved public contact.  (R. 71-72.) 
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consider and assess opinion evidence that supported her claim.  (Pl. Br. at 10.)  Finally, she 

asserts that the reasons articulated by the ALJ for his credibility determination were not 

supported by the record.  (Pl. Br. at 17.)  While we will touch upon her first argument concerning 

consideration of her drug and alcohol abuse, we find remand principally warranted based upon 

her second argument, as we agree that the ALJ’s reconciliation of conflicting opinion evidence 

concerning her mental functioning is not supported by the record.  We do not find it necessary to 

address at any length Plaintiff’s concerns about how GAF scores assigned to her should have 

been taken as medical opinions.  Finally, in light of our assessment that a new hearing is 

necessary, we do not undertake a review of the ALJ’s credibility determination, which will need 

to be assessed anew on remand in light of the anticipated re-evaluation of the record as a whole.   

A. Whether the ALJ failed to properly evaluate her poly-substance abuse 
impairment in accordance with SSR 13-2p and applicable regulations  

As part of his assessment at Step Two as to whether Martin suffered from a severe 

impairment, the ALJ identified “poly-substance abuse” as one of Plaintiff’s severe impairments.  

Plaintiff contends that this finding obligated the ALJ to embark upon an analysis described in 

SSR 13-2p and that his failure to do so renders his decision unsupportable.  As we explain 

below, Plaintiff misinterprets the requirements of this ruling.  We find no error in the ALJ’s 

failure to apply it here.   

1. The requirements of SSR 13-2p: “Evaluating Cases Involving Drug 
Addiction and Alcoholism (DAA)” 

In the section of the Act defining disability, Congress has provided that a claimant “shall 

not be considered to be disabled … if alcoholism or drug addiction would (but for this 

subparagraph) be a contributing factor material to the Commissioner’s determination that the 

individual is disabled.”  See 42 U.S.C. §§ 423(d)(2)(C), 1614 (a)(3)(J) (emphasis added).  Social 
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Security Rule 13-2p, which became effective on March 22, 2013, explains the Commissioner’s 

policies “for how we consider whether ‘drug addiction and alcoholism’ (DAA) is material to our 

determination of disability.”  SSR 13-2p, 2013 WL 621536, *1 (S.S.A. Feb. 20, 2013).  The 

ruling explains: 

When we adjudicate a claim for disability … [that] include[s] 
evidence from acceptable medical sources … establishing that 
DAA is a medically determinable impairment(s) (MDI) and we 
determine that a claimant is disabled considering all of the 
claimant’s medically determinable impairments (MDIs), we must 
then determine whether the claimant would continue to be disabled 
if he or she stopped using drugs or alcohol; that is, we will 
determine whether DAA is “material” to the finding that the 
claimant is disabled. 
 

SSR 13-2p, 2013 WL 621536, *2 (emphasis added).  A “question and answer” portion of the 

ruling clarifies this point.  Addressing the question of “when [the Agency] make[s] a DAA 

materiality determination,” it explains that: 

a.  Under the Act and our regulations, we make a DAA materiality 
determination only when: 
 

i.  We have medical evidence from an acceptable medical 
source establishing that a claimant has a Substance Use Disorder, 
and 

 
ii.  We find that the claimant is disabled considering all 

impairments, including the DAA.[FN omitted] 
 

Id. at *4 (emphasis added). 

2. SSR 13-2p does not apply to Petitioner because the ALJ did not find 
her to be disabled. 

Plaintiff asserts that the ALJ was required to adjudicate her claim in a particular manner 

pursuant to SSR 13-2p in light of the fact that the ALJ identified “poly-substance abuse” as one 

of her severe impairments.  (Pl. Br. at 5-6.)  She makes much of the ALJ’s “failure” to follow a 

“required analysis” set out in the ruling.  (Pl. Br. at 6.)  She references a “DAA Evaluation 
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Process” described in the ruling and complains that the ALJ “did not make a finding” at Step 2 of 

the DAA Evaluation Process, which asks whether the claimant is “disabled considering all 

impairments, including DAA.”  See SSR 13-2p, 2013 WL 621536, *5.  (Pl. Br. at 5-6.)   

The premise of Plaintiff’s argument, however, is mistaken.  As is clear from the text of 

the ruling, the adjudicator does not analyze whether a Substance Use Disorder is material to a 

claimant’s disability unless and until he determines that the claimant is disabled by her various 

impairments.  Here the ALJ made a finding that Plaintiff was not disabled.  See R. 35, Finding 

No. 10 (“The claimant has not been under a disability….”).  In light of this negative finding, SSR 

13-2p recognizes that the ALJ is not to determine DAA materiality and that the decision must be 

a denial.  See SSR 13-2p, 2013 WL 621536, *5.6 

Despite the Commissioner’s argument to this effect, Plaintiff continued to insist in her 

reply brief that, “having found poly-substance abuse to have been a severe impairment, the ALJ 

was then required to determine if Martin was disabled considering all of her impairments” by 

following the DAA Evaluation Process described in SSR 13-2p rather than the normal 5 step 

sequential evaluation.  See Pl. Reply at 1-2.  Nothing in the text of the ruling suggests that the 

                                                 
6  The considerations that the ruling suggests adjudicators consider are outlined in six steps, the 
first two of which are: 
 

1.  Does the claimant have DAA? a.  No—No DAA materiality 
determination necessary. 
 
b.  Yes—Go to step 2. 
 

2.  Is the claimant disabled 
considering all impairments, 
including DAA? 

a.  No—Do not determine DAA 
materiality.  (Denial.)   
 
b.  Yes—Go to step 3. 

 
SSR 13-2p, 2013 WL 621536, *5.    
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DAA evaluation was to supplant the normal sequential evaluation process.  Rather, we find the 

ruling sufficiently clear that the DAA evaluation process is the process by which the adjudicator 

determines the materiality of DAA to the claimant’s disability once disability is established.  See, 

e.g., SSR 13-2p, 2013 WL 621536 at *4 (Question 5: “How do we determine materiality?”).  

Moreover, the ruling still speaks of the claimant’s “burden of proving disability throughout the 

sequential evaluation process,” and references the “appl[ication of] the steps of the sequential 

evaluation a second time to determine whether the claimant would be disabled if he or she were 

not using drugs or alcohol[.]”  Id. at *4.  The ALJ here applied the sequential evaluation process 

and, at Step Five, determined that Plaintiff was not disabled.  There was no requirement under 

SSR 13-2p that he do anything further vis-à-vis Plaintiff’s poly-substance abuse impairment.  

Therefore, we find no error in this aspect of the ALJ’s decision.   

B. Whether the ALJ failed to properly consider or assess mental health opinion 
evidence favorable to Plaintiff 

In reaching his RFC conclusion, the ALJ gave “limited weight” to an opinion offered by 

treating therapist Colleen Horlacher, LCSW; “restricted weight” to an opinion rendered by 

consultative examiner Thomas Lane, Ph.D.; and “great weight” to an opinion offered by state 

psychological consultant Mark Hite, Ed.D.  (R. 33.)  Plaintiff challenges the ALJ’s 

determinations in these regards, asserting that his consideration of the mental health opinion 

evidence that was favorable to her was “flawed.” (Pl. Br. at 10.)  She also complains that 

“opinions represented by several cited GAF (global assessment of functioning) scores” were also 

not “properly considered” by the ALJ.  (Pl. Br. at 10, 12.)   

We will address the ALJ’s evaluation of the favorable opinions in the order in which they 

were rendered.  As we set out, we conclude that the ALJ’s decision cannot be said to be 

supported by substantial evidence in its rationale for weighing Dr. Lane’s February 2012 
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opinion.  A similarly-flawed reading of the record also contributed to his determination that Ms. 

Horlacher’s May 2014 opinion was due only limited weight.  

1. The ALJ erred in giving “restricted weight” to the RFC opinion from 
Thomas W. Lane, Ph.D., the consultative examiner. 

a. The consultative report 

Martin was referred by the state agency for a psychological evaluation as part of the 

initial determination of her November 2011 claim.  She was examined by licensed psychologist 

Thomas W. Lane, P.D., on February 2, 2012, during a period in which she was treating at Cedar 

Point Family Services and taking hydroxyzine (a sedative), Celexa (an antidepressant), and 

Depakote (for bipolar disorder).  (R. 688.)  At this evaluation: 

She alleged limitations from bipolar disorder and intermittent 
explosive disorder and indicated she is quick to anger.  She also 
reported a history of breaking items and fighting.  She stated she 
was expelled from her high school and received alternative school 
placement at VISTA.  She also reported a history of three suicide 
attempts by overdose.  She was once arrested for simple assault of 
medical staff, but criminal charges were dropped.  Upon a mental 
status examination, she provided an accurate interpretation of one 
simple proverb.  She did not exhibit any signs of psychosis.  She 
was oriented to time, person, and place and reality testing, 
judgment and insight showed “significant compromise at times of 
acute affective arousal.  Otherwise they are fair.”   

 
(R. 31 (ALJ decision describing evaluation).)  Dr. Lane’s clinical impression was bipolar II 

disorder, intermittent explosive disorder (IED), and poly-substance dependence.7  He assigned 

her a GAF score of 40-45.8 

                                                 
7  Dr. Lane’s report listed the diagnosis of “marijuana dependence” as being in a “sustained 
remission of 6 months in a controlled environment,” in that she had been on probation and 
subject to drug screening.  (R. 689.)  His diagnosis of “alcohol abuse” also indicated a note of 
“self report of abstinence for 6 months.”  (Id.)  While not noted by the ALJ, Dr. Lane’s Axis I 
diagnoses also included a “rule out” (R/O) diagnosis of “neurological factors … contributing to 
mood and explosive disorders” given Martin’s history of concussions.  (Id.) 
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b. The opinion of Dr. Lane 

In conjunction with his narrative report, Dr. Lane completed a medical source statement 

of Martin’s mental ability to do work-related activities.  With respect to her ability to understand, 

remember, and carry out instructions, he opined that she would have “moderate” limitations in 

four abilities: to carry out short, simple instructions; to understand and remember detailed 

instructions; to carry out detailed instructions; and to make judgments on simple work-related 

decisions.  (R. 692.)  He provided the following rationale for his ratings: 

1.  High school degree; multiple school placements were required 
due to problems with severe [behavioral] dyscontrol. 
2.  Per informal estimate, overall IQ is in low average range.  
Memory skills show some compromise as result of interference 
produced by Bipolar II Disorder and Intermittent Explosive 
Disorder. 
3.  Judgment shows very significant compromise at times of acute 
affective arousal. 
4.  By history, marijuana dependence and alcohol abuse placed 
further restrictions on cognitive functioning. 
 

(R. 692.)  With respect to her social limitations, he opined that she would have “moderate” 

limitations in two abilities: to interact appropriately with co-workers and to respond 

appropriately to changes in a routine work setting.  (R. 692-93.)  He opined that she would have 

more serious, “marked” limitations in three abilities: to interact appropriately with the public; to 

interact appropriately with supervisors; and to respond appropriately to work pressures in a usual 

work setting.  (Id.)  He provided the following rationale for those ratings: 

                                                                                                                                                             
8  GAF is a scale set forth in the Diagnostic and Statistical Manual of Mental Disorders, 
published by the American Psychiatric Association.  This scale allows practitioners to assign a 
numerical score to a patient that takes into account psychological, social, and occupational 
functioning on a hypothetical continuum of mental health illness.  See DSM-IV-TR at 34.  A 
score in the 41-50 range indicates serious symptoms (e.g., suicidal ideation, severe obsessional 
rituals, frequent shoplifting) OR any serious impairment in social, occupational, or school 
functioning (e.g., no friends, unable to keep a job). 
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1.  Severe problems with self-regulation (emotional and 
behavioral) secondary to Bipolar II and Intermittent Explosive 
Disorder. 
2.  Just completed probation (with charges dropped) after alleged 
assault of medical staff at a local hospital in 2011. 
3.  Place[d] in a juvenile facility at age 16 after alleged assault of 
her mother. 
4.  Problems with self-regulation have been compounded by 
history of marijuana dependence and alcohol abuse. 
 

(R. 693.)  In response to questions about how alcohol or drug abuse contributed to her 

limitations, he noted that “continuation of abstinence from all drugs and alcohol is necessary to 

treat underlying psychiatric conditions.”  (Id.)  He opined that Martin would not be able to 

manage any benefits she received in her own best interest.  (Id.)  At the hearing, a vocational 

expert (“VE”) testified that a claimant with these limitations would not be able to sustain 

substantial gainful activity (“SGA”), in light of the serious limitation with regard to supervision 

and work pressures.  (R. 72-73.) 

c. The ALJ’s analysis of Dr. Lane’s opinion 

In the portion of his decision in which he discussed the opinion evidence of record, the 

ALJ noted Dr. Lane’s opinion based on his February 2, 2012 assessment that Martin would have 

“mild to moderate restriction in most categories of cognitive related work activities save for 

marked difficulties interacting appropriately with supervisors and the public and marked 

difficulty responding appropriately to work pressures (Exhibit 12F).”  (R. 33.)  The ALJ 

continued: 

In reaching his conclusions, Dr. Lane appeared to have relied too 
heavily on the claimant’s subjective assertions regarding her 
intermittent explosive disorder to the detriment of the clinical 
findings of record.  As such, the undersigned has given restricted 
weight to this assessment. 
 

(R. 33.) 
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 Plaintiff contends that the ALJ failed to identify the “clinical findings” that Dr. Lane 

overlooked in favor of Plaintiff’s subjective assertions regarding her IED.  She asserts that the 

record is “rife” with examples of her anger management problems and that other mental health 

symptoms are consistent with her assertions and thus supportive of Dr. Lane’s opinions.  She 

notes that what she reported to him subjectively is, in fact, backed by the record.  (Pl. Br. at 12-

13.)  She contends that an adjudicator must defer to a clinician’s professional judgment as to 

when a patient’s subjective account of symptoms or history may be relied upon clinically.  (Id. at 

14.)  She contends that the ALJ’s diminution of the weight accorded to Dr. Lane’s opinion was 

not properly supported.  (Pl. Reply at 3.)  In her responsive brief, the Commissioner argues only 

that the ALJ properly determined that Dr. Lane’s opinion was not supported by the record.  (Def. 

Br. at 5.) 

 We agree with Plaintiff that the ALJ erred in formulating an RFC based upon reasons that 

do not withstand scrutiny.  The ALJ denigrated Dr. Lane’s opinion because it allegedly relied too 

heavily upon Martin’s account of the symptoms leading to her intermittent explosive disorder 

diagnosis at the perceived expense of unspecified “clinical findings of record” — a reference, 

perhaps, to his mental status examination of her.  Yet it is presumably the psychologist’s 

professional judgment that determines whether he can trust a patient’s subjective reports, e.g., 

about her history of incidents of explosive behavior.  Moreover, in the context of a consultative 

examination, the examiner must necessarily rely in part upon the clinical interview.  The fact that 

a consultative psychological examiner takes into account the patient’s subjective report cannot 

logically render the opinion unreliable.  As another court in this circuit has observed, 

psychologists are trained to assess the reliability of the patient’s reporting as to her symptoms 

and problems, and it is “within [the psychologist’s] area of expertise to be able to make a 
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determination” about the reliability of the patient’s subjective complaints.  Eberhart v. 

Massanari, 172 F. Supp.2d 589, 597 (M.D. Pa. 2001).  “For the ALJ to question that 

determination with no basis is merely trying to substitute his own lay opinion for the 

uncontradicted psychological evidence.”  Id.  An ALJ may not substitute his lay opinion for an 

expert opinion that is well explained and consistent with the record as a whole.  See Allen v. 

Bowen, 881 F.2d 37, 41 (3d Cir. 1989); Rocco v. Heckler, 826 F.2d 1348, 1350 (3d Cir. 1987).   

As Plaintiff notes, here the record does not cast doubt upon but rather corroborates 

Martin’s account to Dr. Lane of her history.  See also Eberhart, 172 F. Supp.2d at 597 (noting 

that psychologist’s account based on patient’s report was, in fact, “in line with all of the 

plaintiff’s previous psychological history”).   Therefore, on this record, we cannot say that the 

ALJ’s sole reason for giving “restricted weight” to Dr. Lane’s assessment is defensible.  

Accordingly, his RFC finding cannot be said to be supported by substantial evidence.  This error 

contributes to the need for a remand.   

2. The ALJ must reconsider his decision to give “limited weight” to the 
RFC opinion from Colleen Horlacher, LCSW, the therapist at Lehigh 
Valley Health Network Mental Health Clinic. 

a. The treatment records from LVHN Mental Health Clinic 

Martin was referred to the Lehigh Valley Health Network Mental Health Clinic upon her 

discharge from Lehigh Valley Hospital following her November 20-25, 2013 admission.  She 

underwent an initial consultation on December 11, 2013 with Ms. Horlacher and an initial 

psychiatric evaluation on December 23, 2013 with Susan Wiley, M.D.  Her treatment at the 

clinic was documented in the record compiled for the May 21, 2014 ALJ hearing and described 

in a medical assessment completed by Ms. Horlacher on May 20, 2014. 

The clinic records reflect that Martin complained upon intake with Ms. Horlacher of 

depressed mood, diminished interest or pleasure, weight loss, insomnia, social isolation, crying 
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spells, irritability, decreased motivation, hopelessness, helplessness, and anxiety symptoms.  She 

reported anger outbursts, repetitive behavior, and impulsive behavior.  She identified various 

stressors, including housing problems, a lack of income, disruption of medical treatment because 

of a loss of insurance, and a history of trauma and interpersonal problems.  (R. 879.)  On mental 

status examination, Ms. Horlacher noted that Martin’s mood was “depressed, irritable, [and] 

guarded,” but that in all other areas Martin rated as “appropriate,” “fair,” “normal,” or “intact.”  

(R. 882.)   

On psychiatric evaluation on December 23, 2013, Dr. Wiley noted Martin’s chief 

complaint of mood swings.  Martin reported that she did not like to be around people she did not 

know and preferred to keep to herself, that she had wanted to flee the waiting room earlier, and 

that she had a panic attack in a similar situation a week earlier.  (R. 871-72.)  Dr. Wiley observed 

on mental status examination that Martin was well-groomed but avoided eye contact and 

exhibited psychomotor agitation and a rapid rate of speech.  Her memory, attention, and 

concentration were within normal limits.  Her affect was “intense, hostile, [and] constricted,” and 

her mood “depressed, anxious, irritable, [and] guarded.”  (R. 875.)  Martin expressed her belief 

that people could not be trusted and that they were staring at and judging her.  (Id.)  Dr. Wiley 

diagnosed Bipolar I – Depressed Unspecified; Intermittent Explosive Disorder; and Somatization 

Disorder.  She assigned a GAF score of 45.  (R. 876-77.)  In a paragraph providing a rationale 

for her diagnoses, Dr. Wiley noted that Martin presented with “intense irritability, 

aggressiveness, hyper vigilance, guardedness, distrust of others, avoidance of people, an intense 

urge to flee, and depersonalization.”  (R. 877.)  Dr. Wiley considered it “wise to treat her with 

mood stabilizers” “given the degree of aggression and irritability[.]”  (Id.)  Dr. Wiley increased 

her lithium dosage and added Lamictal for her irritability and dysphoria.  (Id.)   
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Follow-up notes from the physician assistant at the clinic, Carolyn Gaffney, PA-C, 

revealed that Martin did not start the Lamictal due to concerns it would cause a rash, and 

discontinued the lithium because of side effect headaches, vertigo, and dizziness.  (R. 869.)  Ms. 

Gaffney instead prescribed Latuda for mood stability.  (R. 856-57, 866, 870.)  Martin missed 

med check appointments with Dr. Wiley and Ms. Gaffney in February and March, 2014.  (R. 

852, 856.) 

Martin met with Ms. Horlacher for therapy approximately every two weeks.  They 

discussed opportunities to work on her anger management issues through particular programs.  

See, e.g., R. 847, 850, 854, 888.  Beginning in May 2014, Martin complained of poor 

concentration and memory difficulties, which appeared to arise from acute stress, as well as sleep 

disturbances and night terrors.  (R. 885, 887-88.)  In the final therapy visit documented in the 

record, Martin acknowledged that she continued to experience difficulties with anger and that 

she had continued to make threats, engage in physical or verbal outbursts, or, as in a recent 

incident, drink heavily.  (R. 930.)   

The ALJ described Martin’s treatment at this clinic at the conclusion of the section of his 

decision in which he reviewed the evidence concerning her mental impairments: 

The claimant commenced outpatient mental health treatment at 
Lehigh Valley Hospital Mental Health Clinic on December 11, 
2013 (Exhibit 19F).  She complained of ongoing stressors such as 
economic problems and problems with family members.  A mental 
status examination was grossly unremarkable.  At a February 17, 
2014, therapy session the claimant indicated she was “able to 
recognize progress from a time in which she used to react to anger 
physically and now no longer does.  She has a strong desire to 
further improve her mood and coping skills[.]”  At a 
contemporaneous session she noted she was feeling more in 
control of her actions[.]”  (Id at 2).  She also reported spending 
significant time with her boyfriend.  Of note, a record from May 
14, 2014, reflects the claimant acknowledged drinking to the point 
of blacking out the prior week and she reported destroying a piece 
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of her boyfriend’s property (Exhibit 22F).  This is somewhat 
inconsistent with her testimony, as she indicated she had not 
engaged in any drug or alcohol use since April. 
 

(R. 32.)   

b. The opinion of Ms. Horlacher, the treating therapist 

On May 20, 2014, the day before the hearing, Ms. Horlacher completed a document 

entitled “Opinion Re: Ability to Do Work-Related Activities (Mental).”  (R. 932-34.)  A check-

box portion of the form invited her to rate Martin’s degree of limitation in various functions as 

“unlimited or very good,” “limited but satisfactory,” “seriously limited,” “unable to meet 

competitive standards,” or “no useful ability to function.”9  Ms. Horlacher found Martin to be 

“seriously limited” in her abilities to remember work-like procedures, make simple work-related 

decisions, ask simple questions or request assistance, and to be aware of normal hazards and take 

appropriate precautions, as might be needed to do unskilled work.  (R. 932-33.)  She rated her as 

“unable to meet competitive standards” in several areas needed to perform unskilled work:  

maintain attention for two hour segments, maintain regular attendance and be punctual within 

customary tolerances, sustain an ordinary routine without special supervision, accept instructions 
                                                 
9  The form defined the terms as follows:  
 

• Limited but satisfactory means your patient has noticeable 
difficulty (e.g., distracted from job activity) no more than 10 
percent of the workday or work week. 
• Seriously limited means your patient has noticeable difficulty 
(e.g., distracted from job activity) from 11 to 20 percent of the 
workday or work week. 
• Unable to meet competitive standards means your patient has 
noticeable difficulty (e.g., distracted from job activity) from 21 to 
40 percent of the workday or work week. 
• No useful ability to function, an extreme limitation, means your 
patient cannot perform this activity on a regular, reliable and 
sustained schedule in a regular work setting. 
 

(R. 932.) 
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and respond appropriately to criticism from supervisors, and respond appropriately to changes in 

a routine work setting.  (Id.)  She rated Martin as similarly “unable to meet competitive 

standards” with regard to abilities necessary for semiskilled and skilled work, such as: 

understand and remember detailed instructions, carry out detailed instructions, and set realistic 

goals or make plans independently of others.  (R. 933.)  Ms. Horlacher rated Martin as having 

“no useful ability to function” in a number of areas across the spectrum of unskilled to skilled 

work, including the abilities to: work in coordination with or proximity to others without being 

unduly distracted, complete a normal workday and workweek without interruptions from 

psychologically based symptoms, perform at a consistent pace without an unreasonable number 

and length of rest periods, get along with co-workers or peers without unduly distracting them or 

exhibiting behavioral extremes, deal with normal work stress, deal with stress of semiskilled and 

skilled work, interact appropriately with the general public, and maintain socially appropriate 

behavior.  (R. 932-33.)   

Where invited to do so on the form, Ms. Horlacher explained that the basis for her ratings 

as to mental abilities and aptitudes needed to perform different types of work.  As to Martin’s 

abilities to do unskilled work, Ms. Horlacher explained that she derived her opinion from 

“individual therapy observations and discussion of life events,” which showed: “Concentration, 

organization, memory impacted by mood disorder.  Easily distracted by others, impulsive.  

Easily frustrated and annoyed — poor control over reactions to anger.”  (R. 933.)  With respect 

to mental abilities and aptitudes needed to do semiskilled and skilled work, which Ms. Horlacher 

also “[o]bserved in regular individual therapy,” she noted that Martin “[b]ecomes overwhelmed 

and frustrated and frequently responds with verbal aggression, property destruction, threats.”  

(Id.)  With respect to mental abilities and aptitudes needed to do particular types of jobs, which 
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Ms. Horlacher again “[o]bserved in regular individual therapy,” she noted that Martin “[h]as not 

yet developed self-control of interactions when angry.  Reactive.”  (Id.)  Ms. Horlacher also 

opined in the form that Martin would likely be absent from work more than four days per month 

due to her impairments or treatment.  (R. 934.)   

c. The ALJ’s analysis of Ms. Horlacher’s opinion 

Ms. Horlacher’s MRFC assessment reflected the most recent opinion rendered in 

Martin’s case — postdating the opinions offered by Drs. Lane and Hite by more than two years 

— and the only opinion offered by a treating source, albeit one with only a six-month treatment 

relationship.10  The ALJ acknowledged and discussed her assessment at the conclusion of the 

section of the decision in which he defended his RFC determination and reconciled the opinion 

evidence: 

Also, as appropriate under SSR 06-3p,[11] the claimant’s licensed 
therapist and social worker Colleen Horlacher LCSW, noted the 
claimant’s concentration, organization, and memory are adversely 
impacted by her mood disorder (Exhibit 23F). She also indicated 
the claimant is easily distracted by others and is impulsive.  Ms. 
Horlacher concluded the claimant is unable to sustain even simple 
and competitive work due to limitations imposed by her mental 
impairments.  The undersigned has given this assessment limited 

                                                 
10  A psychotherapist with the LCSW credential does not qualify under the Regulations as an 
“acceptable medical source” for purposes of rendering a “medical opinion” regarding the 
existence of an impairment.  See 20 C.F.R. § 416.913(a).  Given Ms. Horlacher’s credential, the 
ALJ was technically correct when he reflected, earlier in his decision, that “no treating physician 
or psychiatrist has opined the claimant is precluded from any and all work.”  (R. 32.) 
 
11  This Ruling, which was issued in 2006 but rescinded effective March 27, 2017, addressed 
how opinions and other evidence from sources that are not “acceptable medical sources” ought to 
be considered.  It reiterated that only “acceptable medical sources” can establish the existence of 
a medically determinable impairment, can give medical opinions, and can be considered treating 
sources whose medical opinions may be entitled to controlling weight.  Although the Regulations 
do not address explicitly how to evaluate evidence (including opinions) from “other sources,” the 
Ruling noted that such evidence must be considered when evaluating an acceptable medical 
source’s opinion.  See https://www.ssa.gov/OP_Home/rulings/di/01/SSR2006-03-di-01.html (last 
visited Jan. 18, 2018). 
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weight, as Ms. Horlacher, has treated the claimant for a limited 
time.  Moreover, the degree of restriction reflected in this 
assessment is inconsistent with the composite treatment records. 
 

(R. 33.) 

Plaintiff contends that the ALJ’s decision to give this opinion limited weight is improper 

where he mistakenly characterized her opinion as not supported by treatment notes in the record 

at large.  Pointing to an earlier reference by the ALJ to what the record reflects “[o]verall,” (R. 

32), she notes that the ALJ erroneously states that she “does generally well when compliant with 

her medications,” (id.), when, in fact, the cited records reflect compliance issues only when she 

lacked insurance or when she found a medication was ineffective.  See Pl. Br. at 15-16 

(describing Exhibits 5F, 7F, 14F, referred to by ALJ at R. 32). 

The ALJ’s determination that Ms. Horlacher’s opinion warranted less weight than that of 

a hypothetical treating source with a longer treatment history is certainly justifiable.  His 

decision to give Ms. Horlacher’s opinion limited weight based on its perceived incongruence 

with “the composite treatment records,” however, cannot withstand scrutiny.  We fail to see how 

he could reach such a conclusion on a fair reading of this record.  For example, the ALJ 

describes Martin’s mental status examination upon intake at Lehigh Valley Hospital Mental 

Health Clinic on December 11, 2013 as “grossly unremarkable.”  (R. 32, citing to Exhibit 19F.)  

See R. 882 (describing mood as “depressed, irritable, guarded” but characterizing other indicia as 

normal and fair).  A significant component of the “composite treatment record” against which 

the ALJ evaluated Ms. Horlacher’s RFC opinion, however, is the initial psychiatric evaluation of 

Susan Wiley, M.D., on December 23, 2013.  Her lengthy initial psychiatric evaluation report, 

which is also found in Exhibit 19F, relates the following as to her mental status evaluation of 

Martin: 
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MSE 
 
Appearance: 
Comments: Nicely groomed African American young woman 
wearing extensions, slightly overweight, averted eye 
Alertness: Normal 
Orientation: Oriented All Spheres  
Eye Contact: Poor 
Comments: Rarely made direct eye contact throughout the 
interview  
Motor: Psychomotor Agitation 
Affect: Intense, Hostile, Constricted 
Mood: Depressed, Anxious, Irritable, Guarded  
Speech Quantity: Normal 
Speech Volume: Normal  
Speech Rate: Rapid 
Language: Appropriate to Age & Education, Repetition of 
phrases, Confrontational naming  
Quality of Thought: Logical 
Thought Content: 
Comments: Believes that people can't be trusted, that they're 
staring at her and judging her  
Perceptions:   Depersonalization 
Comments: Has an experience of being outside of herself  
Insight  Good 
Judgment: Fair 
Comments: Impulsivity, wanted to leave the waiting room but was 
able to, with reassurance remain for the interview 
Concentration: Good  
Attention: WNL 
Memory: Immediate Memory Intact, Recent Memory Intact, 
Remote Memory Intact  
Fund of Knowledge: Good 
SI/HI:SI Not Present, HI Not Present  
Self Injurious: Not Present 
 

(R. 875 (bold in original).)  In the narrative summary section of her report, Dr. Wiley noted that: 

24-year-old single childless female with a history of aggressive 
behavior since age 5 and sexual trauma ages 14 and 19 presents 
with intense irritability, aggressiveness, hyper vigilance, 
guardedness, distrust of others, avoidance of people, an intense 
urge to flee, and depersonalization without a pattern of episodic 
fluctuation but rather a pattern of consistent symptoms across the 
lifespan at least since the age of 5 but without any clear history of 
early life trauma.  She also has numerous somatic symptoms 
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including asthma, nausea, pelvic pain, abdominal pain, headache, 
and fainting.  I’ve given her presumptive diagnosis of bipolar 
disorder and intermittent explosive disorder, and questionable 
somatization disorder. … 
 

(R. 877 (emphasis added).)  Dr. Wiley also noted that she was prescribing mood stabilizers in 

light of “the degree of aggression and irritability[.]”  (Id.)    

The ALJ denigrated the MRFC opinion of Ms. Horlacher based on a normal mental status 

examination documented by her on December 11, 2013 and based on his comparison of her 

opinion to the “composite medical record.”  Yet he failed to assess the support for the opinion 

found in the psychiatric evaluation conducted at the clinic on December 23, 2013 by Dr. Wiley, 

which supports Ms. Horlacher’s later opinion.  We conclude that the ALJ’s decision in this 

respect further contributes to the need for a remand.12 

3. The ALJ’s evaluation of the GAF scores 

Plaintiff’s final argument with respect to the medical opinion evidence concerns the 

ALJ’s failure to indicate what weight he accorded to various GAF scores assigned to Martin, 

many of which he referred to in his description of the record.  (Pl. Br. at 16.)  We do not find this 

argument to present an independent basis for remand, as we consider GAF scores to be of limited 

utility as a measure of a claimant’s RFC at a particular point in time.  We would encourage the 

ALJ on remand, however, to explain whether and how any of the GAF scores were considered in 

his evaluation of medical opinion evidence and the record as a whole.   

                                                 
12  The ALJ’s characterization of “generally unremarkable mental status examinations” was also 
used to support his decision to give “great weight” to the opinion rendered on February 17, 2012 
by state agency reviewing psychologist Mark Hite, Ed.D.  See R. 33.  On remand, the ALJ 
should evaluate the degree of support Dr. Hite’s opinion finds in the “composite clinical 
findings” of the expanded record. 
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C. Whether the ALJ’s stated reasons for discounting Martin’s subjective 
complaints were supported by the record 

The final basis upon which Plaintiff requests review is that the ALJ based his RFC 

finding in part upon his negative credibility determination.  She contends that his reasons for 

discounting her subjective complaints are not supported by the record.  (Pl. Br. at 17.)  Inasmuch 

as the record will be re-evaluated on remand, and the ALJ will have an opportunity to reconsider, 

in light of Plaintiff’s arguments, his belief that her testimony deviated from the record on the 

subject of substance abuse, further evaluation of the current decision in this respect would not 

serve the interests of judicial economy. 

V. CONCLUSION 

We agree with Plaintiff that the current decision cannot be said to be supported by 

substantial evidence where the ALJ improperly substituted his lay opinion for that of the licensed 

psychologist who performed a consultative examination of Martin and where he improperly 

denigrated the opinion of a treating psychotherapist based on an unsupportable characterization 

of the record.  On remand, we encourage the ALJ to assess Martin’s credibility anew in light of 

the complete record.  Our recommendation follows.13 

 

 

 

 

 

 
                                                 
13  Although we did not find any error in the opinion before us as to the evaluation of DAA 
materiality, we would expect the ALJ, of course, to follow the appropriate statutory and 
regulatory analysis if he finds Martin to be disabled in part due to polysubstance abuse.   
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RECOMMENDATION 

AND NOW, this 26th day of January, 2018, upon consideration of the brief in support of 

review filed by Plaintiff, Defendant’s response, and Plaintiff’s reply (Docs. 9-11), as well as the 

administrative record, it is respectfully RECOMMENDED that Plaintiff’s request for review be 

GRANTED and that the matter be REMANDED to the Commissioner for further proceedings 

consistent with our Report.   

BY THE COURT: 
 
 
 
 /s/ David R. Strawbridge, USMJ   
DAVID R. STRAWBRIDGE 
UNITED STATES MAGISTRATE JUDGE 
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