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IN THE UNITED STATES DISTRICT COURT 

FOR THE WESTERN DISTRICT OF PENNSYLVANIA 

 

 

PARIS L. JAMES, ) 

 Plaintiff,    ) Civil Action No. 1:14-cv-00069 

      ) 

  v.    ) District Judge Rothstein 

      ) 

DEBRA SAUERS, et al,   ) Magistrate Judge Baxter 

 Defendants.    ) 

 

 

 

MAGISTRATE JUDGE’S REPORT AND RECOMMENDATION 

I. RECOMMENDATION 

It is respectfully recommended that the motion for summary judgment filed by the 

Commonwealth Defendants [ECF No. 148] be granted in part and denied in part. Summary 

judgment should be granted as to the retaliation and Eighth Amendment claims based on the 

revocation of Plaintiff’s Z-code status, but should be denied as to the excessive force claim and 

the Eighth Amendment claim based on delay of medical treatment.   

 

II. REPORT 

A. Relevant Procedural History 

  This civil action was filed in this Court on March 3, 2014. Plaintiff, an inmate in state 

custody, brought this civil rights action alleging that many Defendants have violated his 

constitutional rights in numerous ways. Plaintiff’s seventy-five page Amended Complaint details 

a campaign of retaliation beginning in February 2011. ECF No. 20. Besides many retaliation 

claims, Plaintiff raises numerous other federal constitutional violations under the First, Eighth, 

and Fourteenth Amendments. 
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  Following resolution of a motion to dismiss, several claims remain. After a period of 

discovery, the Commonwealth Defendants filed a motion for summary judgment. ECF No. 148. 

Plaintiff filed an opposition to the pending motion. ECF No. 163. 

    This motion is fully briefed and is ripe for disposition by this Court. 

 

B. Standards of Review 

1) Pro Se Litigants 

 Pro se pleadings, “however inartfully pleaded,” must be held to “less stringent standards 

than formal pleadings drafted by lawyers.” Haines v. Kerner, 404 U.S. 519, 520-521 (1972). If 

the court can reasonably read pleadings to state a valid claim on which the litigant could prevail, 

it should do so despite failure to cite proper legal authority, confusion of legal theories, poor 

syntax and sentence construction, or litigant’s unfamiliarity with pleading requirements. Boag v. 

MacDougall, 454 U.S. 364 (1982); United States ex rel. Montgomery v. Bierley, 141 F.2d 552, 

555 (3d Cir. 1969) (petition prepared by a prisoner may be inartfully drawn and should be read 

“with a measure of tolerance”); Smith v. U.S. District Court, 956 F.2d 295 (D.C.Cir. 1992); 

Freeman v. Dep’t of Corrections, 949 F.2d 360 (10th Cir. 1991). Under our liberal pleading 

rules, during the initial stages of litigation, a district court should construe all allegations in a 

complaint in favor of the complainant. Gibbs v. Roman, 116 F.3d 83 (3d Cir. 1997). See, e.g., 

Nami v. Fauver, 82 F.3d 63, 65 (3d Cir. 1996) (discussing Fed.R.Civ.P. 12(b)(6) standard); 

Markowitz v. Northeast Land Co., 906 F.2d 100, 103 (3d Cir. 1990) (same). Because Plaintiff is 

a pro se litigant, this Court may consider facts and make inferences where it is appropriate. 

 

  2) Motion for summary judgment  
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Federal Rule of Civil Procedure 56(a) provides that summary judgment shall be granted 

if the “movant shows that there is no genuine dispute as to any material fact and the movant is 

entitled to judgment as a matter of law.”  When applying this standard, the court must examine 

the factual record and reasonable inferences therefrom in the light most favorable to the party 

opposing summary judgment.  Matsushita Elec. Indus. Co., Ltd. v. Zenith Radio Corp., 475 U.S.  

574, 587 (1986). 

The moving party has the initial burden of proving to the district court the absence of 

evidence supporting the non-moving party’s claims.  Celotex Corp. v. Catrett, 477 U.S. 317, 330 

(1986); Andreoli v. Gates, 482 F.3d 641, 647 (3d Cir. 2007); UPMC Health System v. 

Metropolitan Life Ins. Co., 391 F.3d 497, 502 (3d Cir. 2004).  The burden then shifts to the non-

movant to come forward with specific facts showing a genuine issue for trial. Fed. R. Civ. P. 

56(e); Williams v. Borough of West Chester, Pa., 891 F.2d 458, 460-461 (3d Cir. 1989) (the non-

movant must present affirmative evidence - more than a scintilla but less than a preponderance - 

which supports each element of his claim to defeat a properly presented motion for summary 

judgment).  The non-moving party must go beyond the pleadings and show specific facts by 

affidavit or by information contained in the filed documents (i.e., depositions, answers to 

interrogatories and admissions) to meet his burden of proving elements essential to his claim.  

Celotex, 477 U.S. at 322.  See also Saldana v. Kmart Corp., 260 F.3d 228, 232 (3d Cir. 2001).        

When considering a motion for summary judgment, the court is not permitted to weigh 

the evidence or to make credibility determinations, but is limited to deciding whether there are 

any disputed issues and, if there are, whether they are both genuine and material.  Anderson v. 

Liberty Lobby, Inc., 477 U.S. 242, 255 (1986).   
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C. The Retaliation Claim 

Plaintiff alleges that Defendants retaliated against him by removing his Z-code status.  

Plaintiff claims the basis for this alleged retaliation is threefold: first, Plaintiff’s verbal agreement 

with Defendant Heberling to assault another inmate and in exchange for a transfer to another 

institution1; second, submission of grievances; and third, Plaintiff’s threats of filing a lawsuit.  

It is well-settled that “[g]overnment actions, which standing alone, do not violate the 

Constitution, may nonetheless by constitutional torts if motivated in substantial part by a desire 

to punish an individual for exercise of a constitutional right.” Mitchell v. Horn, 318 F.3d 523, 

530 (3d Cir. 2003) quoting Allah v. Seiverling, 229 F.3d 220, 224 (3d Cir. 2000). In order to 

state a prima facie case of retaliation, a prisoner plaintiff must demonstrate: 

1) The conduct in which he was engaged was constitutionally protected; 

2) He suffered “adverse action” at the hands of prison officials; and 

3) His constitutionally protected conduct was a substantial or motivating factor in         

the decision to discipline him. 

 

Carter v. McGrady, 292 F.3d 152, 157-58 (3d Cir. 2002) quoting Rauser v. Horn, 241 F.3d 330, 

333 (3d Cir. 2001). It is Plaintiff's burden to establish all three elements of a prima facie 

retaliation claim. 

While Plaintiff’s alleged agreement to assault another inmate at the request of Defendant 

Heberling is not constitutionally protected conduct, the filing of grievances or a lawsuit does 

satisfy this prong of a retaliation claim. Rauser, 241 at 333; Milhouse v. Carlson, 652 F.2d 371, 

373-74 (3d Cir. 1981). 

                                                 
1 Plaintiff later decided not to carry out the planned assault. 
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To show the “adverse action” necessary to fulfill the second prong, the prisoner plaintiff 

must demonstrate that defendants' action were “sufficient to deter a person of ordinary firmness 

from exercising his [constitutional] rights.” Allah v. Al-Hafeez, 208 F.Supp.2d 520, 535 (E.D. 

Pa. 2002) quoting Allah v. Seiverling, 229 F.3d at 225. The revocation of single cell status may 

constitute the adverse action. See DeFranco v. Wolfe, 387 Fed.App’x 147, 154 (3d Cir. 2010) 

(assuming without deciding that the “stripping [of] single cell status is sufficiently adverse.”); 

Carpenter v. Kloptoski, 2013 WL 1410390, at *4 (M.D. Pa. 2013) (“The revocation of his single 

cell status and the loss of his prison job constitute adverse action.”). 

To satisfy the third prong of his retaliation claim, the plaintiff must show a causal 

connection between his constitutionally protected activity of filing complaints and grievances 

and the adverse action he allegedly suffered at the hands of the defendants. “To establish the 

requisite causal connection a plaintiff usually must prove either (1) an unusually suggestive 

temporal proximity between the protected activity and the allegedly retaliatory action, or (2) a 

pattern of antagonism coupled with timing to establish a causal link.” Lauren W. v. DeFlaminis, 

480 F.3d 259, 267-67 (3d Cir. 2007). “In the absence of that proof the plaintiff must show that 

from the ‘evidence gleaned from the record as a whole’ the trier of the fact should infer 

causation.” Id. quoting Farrell v. Planters Lifesavers Co., 206 F.3d 271, 281 (3d Cir. 2000). The 

Third Circuit has emphasized that courts must be diligent in enforcing these causation 

requirements Id. Here, Plaintiff’s claim is a bit vague as he has not articulated what grievance 

was filed or when he threatened a lawsuit in connection with the February 2012 revocation of his 

Z-code status. Plaintiff has not produced any evidence to show the required causal connection 

between his protected activity and the adverse action. On this point alone, the retaliation claim 

should be dismissed. 
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Even when the burden shifts to the defendants to demonstrate, by a preponderance of the 

evidence, that their actions would have been the same, even if plaintiff were not engaging in the 

constitutionally protected activities, Plaintiff’s claim fails. Carter, 292 F.3d at 158. At this stage, 

“the prison officials may still prevail by proving that they would have made the same decision 

absent the protected conduct for reasons reasonably related to a legitimate penological interest.” 

Rauser, 241 F.3d at 334.  

Here, Defendants have provided evidence that Plaintiff’s Z-code status was revoked for a  

legitimate penological reason. According to the sworn declaration of now Deputy Superintendent 

Paul Ennis, in 2011 he spearheaded an initiative at SCI Forest to review all Z-code status 

inmates. ECF No. 151-2, ¶ 9. The initiative was undertaken due to limited bed space and increase 

in inmate population state-wide. Ennis was tasked with assessing whether bed space was being 

used efficiently and whether Z-code status inmate met the established criteria for continuing in 

that status. Id. at ¶ 10. Ennis met with unit managers to review the status of every inmate with a 

Z-code in order to determine whether there was adequate policy justification for the continuation 

of single cell status. Id. at ¶ 11. “Adequate policy justification” included: a) any psychiatric or 

psychological issues which indicate a danger to self or others, self-mutilative tendencies, 

inability to care for self, or active status on the Psychiatric Review Team roster; b) certain 

medical conditions such as infectious disease; c) potential for victimization; d) a documented 

pattern of aggressive or predatory behavior towards cell partners; and e) inmates serving more 

than 10 years, when space permitted. Id. at ¶ 12.  

 Staff reviewed Plaintiff’s institutional file, medical/psychological records, and had 

discussions with Plaintiff’s unit staff and counselor. Id. at ¶ 15. The prison staff determined that 

there were no policy criteria upon which to continue Plaintiff’s Z-code status, based on the lack 
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of significant or current mental health treatment, lack of medical needs and the absence of 

adjustment issues within the previous ten-year period. Id. A vote sheet was circulated and a 

decision to revoke Z-code status was reached. Id. at ¶ 17. 

 In opposition to Defendants’ evidence, Plaintiff counters that in September 2011, his Z-

code was reviewed and continued. ECF No. 163-8, Answers to Interrogatories by Crowder, page 

3. Plaintiff argues then that the February 2012 revocation must be retaliatory. However, the 

record before this Court reflects that Plaintiff’s Z-code status was reviewed in February 2012 as 

part of a review of Plaintiff’s request for the reinstatement of his contact visiting privileges. See 

ECF No. 20-4, page 2.   

 The evidence demonstrates that the revocation of Plaintiff’s Z-code status was based on  

reasons reasonably related to a legitimate penological interest. Accordingly, summary judgment 

should be granted in favor of Defendants on this retaliation claim. 

 

D. The Excessive Force Claim against Hollis, Asp, Gadley and Wilson2 

Plaintiff alleges that on March 9, 2012, he approached Defendant Hollis and asked that 

Hollis allow him to see his unit manager, a captain, or a lieutenant because he was afraid to 

return to his cell and cell mate. ECF No. 20, ¶ ¶ 148-150. Allegedly, without provocation, Hollis 

“maliciously and sadistically reached out and grabbed Plaintiff around the neck and took 

Plaintiff to the ground with the intent to cause Plaintiff physical harm and make it look as if 

Plaintiff attack[ed] Defendant …” Id. at ¶ 154. Plaintiff alleges that Defendants Asp, Wilson, 

                                                 
2 To the extent that Plaintiff is pursuing this claim against Apodaca, the claim against him should 

be dismissed because the evidence reveals that this Defendant was not present during this event. 

ECF No. 151-3, page 5.  
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Gadley, and others then arrived and began assaulting Plaintiff while he was laying restrained in a 

prone position with his hands behind his back. Id. at ¶ 157, et seq. 

The Eighth Amendment's protection against cruel and unusual punishment is the 

“primary source of substantive protection in cases where an inmate challenges a prison official's 

use of force as excessive and unjustified.” Brooks v. Kyler, 204 F.3d 102, 105 (3d Cir. 2000). 

The inquiry for an excessive force claim is “whether force was applied in a good faith effort to 

maintain or restore discipline or maliciously and sadistically for the very purpose of causing 

harm.” Giles v. Kearner, 571 F.3d 318, 326 (3d Cir. 2009) quoting Whitley v. Albers, 475 U.S. 

312, 319 (1986). In making this determination, courts are tasked with evaluating the following 

Whitley factors: “(1) the need for the application of force; (2) the relationship between the need 

and the amount of force that was used; (3) the extent of injury inflicted; (4) the extent of the 

threat to the safety of staff and inmates, as reasonably perceived by the responsible officials on 

the basis of the facts known to them; and (5) any efforts made to temper the severity of a forceful 

response.” Id. citing Whitley, 475 U.S. at 321. The United States Supreme Court has stated: 

“[W]hen prison officials maliciously and sadistically use force to cause harm, 

contemporary standards of decency are always violated ... whether or not 

significant injury is evident. Otherwise, the Eighth Amendment would permit any 

physical punishment, no matter how diabolic or inhuman, inflicting less than 

some arbitrary quantity of injury.” 

 

Wilkins v. Gaddy, 559 U.S. 34, 37 (2010) quoting Hudson v. McMillian, 503 U.S. 1 (1992). De 

minimis use of physical force does not qualify as excessive force unless the force is “repugnant 

to the conscience of mankind.” Brooks, 204 F.3d at 107, citing Hudson, 503 U.S. at 6. See 

generally Wilkins, 559 U.S. 34 (2010) (clarifying that de minimis force is the dispositive issue, 
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not de minimis injury). Not “every malevolent touch by a prison guard gives rise to a federal 

cause of action.” Hudson, 503 U.S. 9.3  

With these legal tenets in mind, the Court must consider all of the Whitley factors to 

resolve the “core judicial inquiry” of “whether force was applied in a good-faith effort to 

maintain or restore discipline, or maliciously and sadistically to cause harm.” Hudson, 503 U.S. 

at 7. The application of the Whitley factors to any given case is necessarily fact specific.  

 In support of their motion for summary judgment on this claim, Defendants have 

provided the Declaration of Defendant Hollis who swears that initially James punched him with 

a closed fist, that Hollis then tackled James with James landing on top of him, and that James 

repeatedly raised himself up and slammed Hollis to the ground. ECF No. 151-11, ¶ ¶ 3-5. Hollis 

further explains that when other officers responded, they all worked together to restrain James, 

but no one choked, slammed, kicked, or punched James. Id. at ¶ ¶ 6-7.  

While Defendants acknowledge that James’ and Hollis’ version of events differ 

dramatically, Defendants claim they are entitled to summary judgment based, in large part, on a 

recent case from the Middle District of Pennsylvania and Plaintiff’s slight injuries.4 In Lewis v. 

Wetzel, District Judge Kane granted summary judgment in favor of Defendants on an excessive 

force claim. 2017 WL 3233053 (M.D.Pa. July 31, 2017). Defendants’ reading of the Lewis 

                                                 
3 See also Goldsmith v. Franklin Cty., 2016 WL 8252652, at *7 (M.D. Pa. Dec. 2, 2016) (internal 

citations omitted) (“Moreover, in the context of prison excessive force claims, in determining 

whether force was applied in a good-faith effort to maintain or restore discipline, or maliciously 

and sadistically to cause harm even if we concede [that an inmate] has established at most that 

prison officials over-reacted to the disturbance that he caused ..., any such over-reaction would 

still fall short of supporting a finding that prison officials acted maliciously and sadistically to 

cause harm.”) report and recommendation adopted, 2017 WL 559577 (M.D.Pa. Feb. 10, 2017). 

 
4 Plaintiff has consistently maintained that his injuries were underreported and were 

undocumented by prison medical staff. See, for example, ECF No. 164.   
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decision is too narrow as it focuses only on Judge Kane’s mention of the inmate’s de minimus 

injury. This Court reads Lewis for the fact-specific inquiry that it is – Judge Kane undertook an 

in-depth factual analysis of all five of the Whitley factors on each of the inmate’s excessive force 

claims.  

 Here, there is actually very little evidence before the Court on this claim – only Holllis’ 

Declaration, Plaintiff’s deposition, and Plaintiff’s medical records. Plaintiff’s deposition and 

Defendant Hollis’s Declaration are in direct contradiction to each other on multiple Whitley 

factors. Defendants have not met their burden5, and so, summary judgment should be denied on 

this claim. 

 

 E. The Delay in Medical Treatment Claim 

Here, Plaintiff alleges that Defendants Tice, Overmyer, Cole, Ennis and Repco  

                                                 
5 See Goenaga v. MacDonald, 2017 WL 1178072, at *5 (M.D. Pa. Mar. 30, 2017) (“The review 

of relevant caselaw clearly indicates that Defendant's argument that Plaintiff's Eighth 

Amendment excessive force claim fails because he did not allege “a more-than-de minimis 

physical injury” (Doc. 60 at 4) is without merit. Importantly, Defendant does not engage in the 

contextual analysis required by the Supreme Court and Third Circuit Court of Appeals when 

considering an excessive force claim. Defendant's support for the claimed error is thinly 

articulated but any inference that the degree of harm alleged is a threshold requirement to 

pleading an excessive force claim is contradicted by relevant precedent reviewed above as is his 

inference that the use of mace, being placed in a restraint chair, being slapped in the head, and 

being dragged on an injured knee—all allegedly without provocation—cannot support an Eighth 

Amendment claim. Essentially, Defendant extracts the “the extent of the injury inflicted,” factor, 

Whitley, 475 U.S. at 321, from the required analysis and gives it prime consideration rather than 

the subsidiary importance stressed by the Supreme Court and Third Circuit Court of Appeals. 

See, e.g., Wilkins, 559 U.S. at 37-38; Hudson, 503 U.S. at 7; Smith, 293 F.3d at 648-49. 

Defendant's citations to cases where “similar claims of temporary injuries” were found to be de 

minimis (Doc. 60 at 4-5), are unavailing in that they are not presented as part of the required fact-

specific, multi-factored analysis, and Defendant does not cite a single case where the force 

allegedly used against Plaintiff was categorically found to result in no more than de minimis 

injury which could not support an excessive force claim. As cautioned by Smith, de minimis 

injury and de minimis force are not to be conflated—the excessive force analysis must be driven 

by the latter. 293 F.3d at 648-49.”).  
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delayed his access to medical treatment in violation of his Eighth Amendment rights. Plaintiff 

alleges he submitted five sick call slips during a five-day period (between September 27, 2012 

and October 1, 2012) and based “on Plaintiff’s information and belief,” it is these Defendants 

who allegedly interfered with Plaintiff’s ability to receive medical care. ECF No. 20, ¶ ¶ 212-

214. On October 4, 2012, Plaintiff told Tice, Overmyer, Ennis and Cole that he was in need of 

medical care because he was having difficulty breathing, and experiencing chest pain and 

dizziness. Id. at ¶ 216. By October 8th, Plaintiff was in extreme pain with breathing, was 

sweating and was having difficulty walking. Plaintiff collapsed in his cell. Id. at ¶ ¶ 217-219.  

In the medical context, a constitutional violation under the Eighth Amendment occurs 

only when prison officials are deliberately indifferent to serious medical needs. Estelle v. 

Gamble, 429 U.S. 97 (1976). The standard is two-pronged, “[i]t requires deliberate indifference 

on the part of prison officials and it requires that the prisoner's medical needs be serious.” West 

v. Keve, 571 F.2d 158, 161 (3d Cir. 1978).  

A serious medical need is “one that has been diagnosed by a physician as requiring 

treatment or one that is so obvious that a lay person would easily recognize the necessity for a 

doctor's attention.” Monmouth County Corr’al. Inst. Inmates v. Lanzaro, 834 F.2d 326, 347 (3d 

Cir. 1987). Deliberate indifference to a serious medical need involves the “unnecessary and 

wanton infliction of pain.” Estelle, 429 U.S. at 104. Such indifference can be manifested by an 

intentional refusal to provide care, delayed medical treatment for non-medical reasons, denial of 

prescribed medical treatment, a denial of reasonable requests for treatment that results in 

suffering or risk of injury, Durmer v. O’Carroll, 991 F.2d 64, 68 (3d Cir. 1993), or “persistent 

conduct in the face of resultant pain and risk of permanent injury” White v. Napoleon, 897 F.2d 

103, 109 (3d Cir. 1990).  
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 Defendants argue that they, as non-medical professionals, could not be deliberately 

indifferent under the Eighth Amendment because Plaintiff was being treated by medical 

professionals during this time period. It is well settled that “where a prisoner is being treated by 

medical personnel, non-medical prison officials cannot be deliberately indifferent for failing to 

intervene in the medical treatment unless that prison official has reason to believe, or actual 

knowledge, that prison doctors or their assistants are mistreating, or not treating, a prisoner.” 

Durmer, 991 F.2d at 69. However, the evidence before this Court does not bear out Defendants’ 

position here. In support of their argument, Defendants have provided Plaintiff’s medical records 

which indicate that Plaintiff did not receive any medical treatment between September 27th and 

October 8th, 2012. ECF No. 151-7, pages 1-8. 

 Summary judgment should be denied on this claim. 

 

  F.  Denial of Medical Treatment related to the revocation of Z-code status  

Finally, Plaintiff alleges that Defendants Crowder, Sauers, Tice, Overmyer, Cole, Simons 

and Ennis denied him mental health care in relation to the revocation of his long-established Z-

code status. ECF No. 20, ¶ 144. As the underlying basis for this claim, Plaintiff claims that Z-

code status, established in 2003, was originally “part of [his] mental health treatment.” Id. at ¶ 

122. Plaintiff claims he had been diagnosed as having Multiple Personality Disorder and 

Conduct Disorder “which caused sever [sic] conflict with cell mate as Plaintiff was determined 

to be physical aggressive and assaultive with multiple cell mates both the security and 

psychology Department deemed Z-code status warranted.” Id. at ¶ 124.  

As discussed supra, the evidence indicates that as part of the decision to revoke 

Plaintiff’s Z-code status, staff reviewed Plaintiff’s institutional file, including his medical and 
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psychological records. ECF No. 151-2, Declaration of Defendant Ennis ¶ 15. After that review 

and discussions with Plaintiff’s unit staff and counselor, prison staff determined that there were 

no policy criteria upon which to continue Plaintiff’s Z-code status, based on the lack of 

significant or current mental health treatment, lack of medical needs, and the absence of 

adjustment issues in the previous ten-year period. Id. 

There is no evidence that Plaintiff had a serious medical need that required Plaintiff’s 

preferred treatment of the continuation of his Z-code status. Summary judgment should be 

granted as to this claim. 

 

III. CONCLUSION 

It is respectfully recommended that the motion for summary judgment filed by the 

Commonwealth Defendants [ECF No. 148] be granted in part and denied in part. Summary 

judgment should be granted as to the retaliation and Eighth Amendment claims based on the 

revocation of Plaintiff’s Z-code status, but should be denied as to the excessive force claim and 

the Eighth Amendment claim based on delay of medical treatment.   

 In accordance with 28 U.S.C. § 636(b)(1) and Fed.R.Civ.P. 72, the parties must seek 

review by the district court by filing Objections to the Report and Recommendation within 

fourteen days from the date listed below.  Any party opposing the objections shall have fourteen 

days from the filing of the Objections, to respond thereto.  See Fed.R.Civ.P. 72(b)(2).  Failure to 

file timely objections may constitute a waiver of appellate rights.  See Brightwell v. Lehman, 637 

F.3d 187, 194 n.7 (3d Cir. 2011); Nara v. Frank, 488 F.3d 187 (3d Cir. 2007). 
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      /s/ Susan Paradise Baxter 

      SUSAN PARADISE BAXTER 

      United States Magistrate Judge 

 

 

Dated: January 30, 2018  

 

 

cc: The Honorable Barbara Rothstein 

United States District Judge 
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