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IN THE UNITED STATES DISTRICT COURT 

FOR THE WESTERN DISTRICT OF PENNSYLVANIA 

 

 

PARIS L. JAMES, ) 

 Plaintiff,    ) Civil Action No. 1:14-cv-00069 

      ) 

  v.    ) District Judge Rothstein 

      ) 

DEBRA SAUERS, et al,   ) Magistrate Judge Baxter 

 Defendants.    ) 

 

 

 

MAGISTRATE JUDGE’S REPORT AND RECOMMENDATION 

I. RECOMMENDATION 

It is respectfully recommended that the motion for summary judgment filed by Defendant 

Sherbine [ECF No. 136] be granted. 

 

II. REPORT 

A. Relevant Procedural History 

  This civil action was filed in this Court on March 3, 2014. Plaintiff, an inmate in state 

custody, brought this civil rights action alleging that many Defendants have violated his 

constitutional rights in numerous ways. Plaintiff’s seventy-five page Amended Complaint details 

a campaign of retaliation beginning in February 2011. ECF No. 20. Besides many retaliation 

claims, Plaintiff raises numerous other federal constitutional violations under the First, Eighth, 

and Fourteenth Amendments. 

  Plaintiff identifies Defendant Sherbine as a registered nurse practitioner responsible for 

providing medical services and care at SCI Forest. ECF No. 20, ¶ 15. Defendant Sherbine is 

represented by private counsel.  
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  Following disposition of a motion to dismiss, several claims against Defendant Sherbine 

remain. Liberally construing the remaining claims of Plaintiff’s Amended Complaint against 

Defendant Sherbine, Plaintiff alleges she violated his Eighth Amendment rights: 

- when she deprived Plaintiff of medical care for injuries received (leg gash, 

eye issue and pain) following an alleged assault on March 9, 2012, and 

thereafter; and 

 

- when she terminated Plaintiff’s access to an asthma inhaler sometime in 

March 2012. 

 

See ECF No. 20-12, at ¶ ¶ 275-76. Plaintiff has attached numerous exhibits to his Amended 

Complaint. 

  Following a period of discovery, Defendant Sherbine filed a motion for summary 

judgment. ECF No. 136. Plaintiff filed an opposition thereto. ECF No. 159.  

    This motion is fully briefed and is ripe for disposition by this Court. 

 

B. Standards of Review 

1) Pro Se Litigants 

 Pro se pleadings, “however inartfully pleaded,” must be held to “less stringent standards 

than formal pleadings drafted by lawyers.” Haines v. Kerner, 404 U.S. 519, 520-521 (1972). If 

the court can reasonably read pleadings to state a valid claim on which the litigant could prevail, 

it should do so despite failure to cite proper legal authority, confusion of legal theories, poor 

syntax and sentence construction, or litigant’s unfamiliarity with pleading requirements. Boag v. 

MacDougall, 454 U.S. 364 (1982); United States ex rel. Montgomery v. Bierley, 141 F.2d 552, 

555 (3d Cir. 1969)(petition prepared by a prisoner may be inartfully drawn and should be read 

“with a measure of tolerance”); Smith v. U.S. District Court, 956 F.2d 295 (D.C.Cir. 1992); 

Freeman v. Dep’t of Corrections, 949 F.2d 360 (10th Cir. 1991). Under our liberal pleading 
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rules, during the initial stages of litigation, a district court should construe all allegations in a 

complaint in favor of the complainant. Gibbs v. Roman, 116 F.3d 83 (3d Cir. 1997). See, e.g., 

Nami v. Fauver, 82 F.3d 63, 65 (3d Cir. 1996) (discussing Fed.R.Civ.P. 12(b)(6) standard); 

Markowitz v. Northeast Land Co., 906 F.2d 100, 103 (3d Cir. 1990) (same). Because Plaintiff is 

a pro se litigant, this Court may consider facts and make inferences where it is appropriate. 

 

  2) Motion for summary judgment  

Federal Rule of Civil Procedure 56(a) provides that summary judgment shall be granted 

if the “movant shows that there is no genuine dispute as to any material fact and the movant is 

entitled to judgment as a matter of law.”  When applying this standard, the court must examine 

the factual record and reasonable inferences therefrom in the light most favorable to the party 

opposing summary judgment.  Matsushita Elec. Indus. Co., Ltd. v. Zenith Radio Corp., 475 U.S.  

574, 587 (1986). 

The moving party has the initial burden of proving to the district court the absence of 

evidence supporting the non-moving party’s claims.  Celotex Corp. v. Catrett, 477 U.S. 317, 330 

(1986); Andreoli v. Gates, 482 F.3d 641, 647 (3d Cir. 2007); UPMC Health System v. 

Metropolitan Life Ins. Co., 391 F.3d 497, 502 (3d Cir. 2004).  The burden then shifts to the non-

movant to come forward with specific facts showing a genuine issue for trial. Fed. R. Civ. P. 

56(e); Williams v. Borough of West Chester, Pa., 891 F.2d 458, 460-461 (3d Cir. 1989) (the non-

movant must present affirmative evidence - more than a scintilla but less than a preponderance - 

which supports each element of his claim to defeat a properly presented motion for summary 

judgment).  The non-moving party must go beyond the pleadings and show specific facts by 

affidavit or by information contained in the filed documents (i.e., depositions, answers to 
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interrogatories and admissions) to meet his burden of proving elements essential to his claim.  

Celotex, 477 U.S. at 322.  See also Saldana v. Kmart Corp., 260 F.3d 228, 232 (3d Cir. 2001).        

When considering a motion for summary judgment, the court is not permitted to weigh 

the evidence or to make credibility determinations, but is limited to deciding whether there are 

any disputed issues and, if there are, whether they are both genuine and material.  Anderson v. 

Liberty Lobby, Inc., 477 U.S. 242, 255 (1986).   

 

C. The Eighth Amendment  

In the medical context, a constitutional violation under the Eighth Amendment occurs 

only when prison officials are deliberately indifferent to serious medical needs. Estelle v. 

Gamble, 429 U.S. 97 (1976). The standard is two-pronged, “[i]t requires deliberate indifference 

on the part of prison officials and it requires that the prisoner's medical needs be serious.” West 

v. Keve, 571 F.2d 158, 161 (3d Cir. 1978).  

A serious medical need is “one that has been diagnosed by a physician as requiring 

treatment or one that is so obvious that a lay person would easily recognize the necessity for a 

doctor's attention.” Monmouth County Corr’al. Inst. Inmates v. Lanzaro, 834 F.2d 326, 347 (3d 

Cir. 1987).  

Deliberate indifference to a serious medical need involves the “unnecessary and wanton 

infliction of pain.” Estelle, 429 U.S. at 104. Such indifference can be manifested by an 

intentional refusal to provide care, delayed medical treatment for non-medical reasons, denial of 

prescribed medical treatment, a denial of reasonable requests for treatment that results in 

suffering or risk of injury, Durmer v. O’Carroll, 991 F.2d 64, 68 (3d Cir. 1993), or “persistent 
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conduct in the face of resultant pain and risk of permanent injury” White v. Napoleon, 897 F.2d 

103, 109 (3d Cir. 1990).  

However, mere misdiagnosis or negligent treatment is not actionable under § 1983 as an 

Eighth Amendment claim because medical malpractice is not a constitutional violation. Estelle, 

429 U.S. at 106. “While the distinction between deliberate indifference and malpractice can be 

subtle, it is well established that so long as a physician exercises professional judgment, his 

behavior will not violate a prisoner's constitutional rights.” Brown v. Borough of Chambersburg, 

903 F.2d 274, 278 (3d Cir. 1990). 

 

D. Plaintiff’s deliberate indifference claims against Defendant Sherbine 

According to the Amended Complaint, Plaintiff was taken to the infirmary following the 

March 9, 2012 assault, at which time his injuries were treated by Nurse Jane Doe. ECF No. 20, ¶ 

¶ 162-166. Plaintiff describes these injuries as “ruptured blood vessel in his left eye, swollen and 

cut over left eye, deep gash-cut on Plaintiff’s ankle” ECF No. 20-12, ¶ 275. 

Later, sometime around March 16, 2012, Plaintiff alleges Defendant Sherbine saw him 

for follow-up care. ECF No. 20, at ¶ 181. Sherbine examined Plaintiff in his RHU cell. Id. 

Plaintiff complains that Sherbine failed to take photographs of his injuries. Plaintiff further 

complains that Sherbine only provided “a finger following eye test and flashed a light in 

Plaintiff’s eye which had a ruptured blood vessel” and provided no pain medication. Id. at ¶ 183. 

The record before this Court reflects that Plaintiff was examined by Beverly O’Rourke1, not 

Sherbine, on March 16th. See ECF No. 159-2, page 3. In his Counter Statement of Material Facts, 

Plaintiff responds to this evidence by saying that he remembers Sherbine being present at the 

                                                 
1 O’Rourke is not a Defendant to this action. 
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time of the appointment. ECF No. 160, ¶ 11. Sherbine’s mere presence, while Plaintiff was being 

examined and treated by Nurse O’Rourke, is not enough to make her liable for any alleged 

constitutional violation committed by O’Rourke. It is well-settled that liability under § 1983 

requires a defendant's “personal involvement” in the deprivation of a constitutional right. See 

Gould v. Wetzel, 2013 WL 5697866, at *2 (3d Cir. 2013) citing Argueta v. U.S. Immigration 

and Customs Enforcement, 643 F.3d 60, 73 (3d Cir. 2011). This means that the defendant must 

have played an “affirmative part” in the complained-of misconduct. Iqbal, 556 U.S. at 677 (“In a 

§ 1983 suit ... [a]bsent vicarious liability, each Government official, his or her title 

notwithstanding, is only liable for his or her own misconduct.”); Oliver v. Beard, 357 Fed. App’x 

297, 300 (3d Cir. 2009); Chinchello v. Fenton, 805 F.2d 126, 133 (3d Cir. 1986). 

Next, Plaintiff alleges on around March 26, 2012, Sherbine discontinued his asthma 

inhaler and failed to treat his injuries. On this point, the record reflects that Plaintiff was seen by 

Sherbine on March 26th for asthma at the Chronic Care Clinic (“CCC”). ECF No. 159-3, pages 2-

3. The notes indicate that because Plaintiff’s asthma was asymptomatic, his inhaler and the CCC 

were discontinued with follow-up available as needed. Id. The notes also indicate that Sherbine 

did an eye test and that Plaintiff’s vision was normal. Id. Deliberate indifference is generally not 

found when some level of medical care has been offered to the inmate. Clark v. Doe, 2000 WL 

1522855, at *2 (E.D. Pa. 2000) (“[C]ourts have consistently rejected Eighth Amendment claims 

where an inmate has received some level of medical care”). There is necessarily a distinction 

between a case in which the prisoner claims a complete denial of medical treatment and one 

where the prisoner has received some medical attention and the dispute is over the adequacy of 

the treatment. United States ex rel. Walker v. Fayette County, 599 F.2d 533, 575 n.2 (3d Cir. 

1979). Here, the record demonstrates that Plaintiff disagrees with the medical treatment given to 
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him by Defendant Sherbine. This disagreement does not rise to the level of an Eighth 

Amendment violation.  

Defendant Sherbine’s motion for summary judgment should be granted. 

 

III. CONCLUSION 

It is respectfully recommended that the motion for summary judgment filed by Defendant 

Sherbine [ECF No. 136] be granted. 

 In accordance with 28 U.S.C. § 636(b)(1) and Fed.R.Civ.P. 72, the parties must seek 

review by the district court by filing Objections to the Report and Recommendation within 

fourteen days from the date listed below.  Any party opposing the objections shall have fourteen 

days from the filing of the Objections, to respond thereto.  See Fed.R.Civ.P. 72(b)(2).  Failure to 

file timely objections may constitute a waiver of appellate rights.  See Brightwell v. Lehman, 637 

F.3d 187, 194 n.7 (3d Cir. 2011); Nara v. Frank, 488 F.3d 187 (3d Cir. 2007). 

 

 

      /s/ Susan Paradise Baxter 

      SUSAN PARADISE BAXTER 

      United States Magistrate Judge 

 

 

Dated: January 30, 2018  

 

 

cc: The Honorable Barbara Rothstein 

United States District Judge 
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