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  IN THE UNITED STATES DISTRICT COURT 

FOR THE WESTERN DISTRICT OF PENNSYLVANIA 

 

 

TYRONE GREEN,      ) 

 Plaintiff          ) 

       )  C.A.No. 15-45ERIE 

vs.       )  

       ) District Judge Rothstein 

JAIME FERDARKO, et al,    ) Magistrate Judge Baxter 

 Defendants.     ) 

 

 

 

MAGISTRATE JUDGE’S REPORT AND RECOMMENDATION 

 

I. RECOMMENDATION   

 It is respectfully recommended that Defendant McCue’s motion to set aside default [ECF 

No. 128] be granted. It is further recommended that this Court allow Defendant McCue to file 

her answer nunc pro tunc.  

Plaintiff’s motion for default judgment against McCue and Mahaney will be denied by 

separate Order.  

 

II. REPORT 

A. Relevant Procedural History 

Plaintiff, a pro se litigant, commenced this litigation on February 2, 2015. The docket  

indicates that service of the original complaint was not accomplished on Defendant McCue. 

On April 18, 2016, Plaintiff filed an Amended Complaint. ECF No. 84. On August 18,  
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 2016, Plaintiff filed a motion requesting that the U.S. Marshal Service be directed to serve 

Defendants McCue and Mahaney. ECF No. 92. This Court granted that motion and directed the 

U.S. Marshal Service to serve McCue and Mahaney “as directed by Plaintiff.” ECF No. 95. 

Plaintiff directed the U.S. Marshal Service to serve Defendant McCue at a business, yet  

she has provided an affidavit swearing that as of the date of the attempted service on her, she no 

longer worked at that address. ECF No. 128-1. Despite not being properly served by the U.S. 

Marshal Service, counsel for Defendant McCue entered his appearance on October 21, 2016. 

ECF No. 114. On October 21, 2016, counsel for Defendant McCue wrote to Plaintiff advising 

him of the error in the address given to the U.S. Marshal and offering to waive service and 

overlook the defect in service if Plaintiff would agree to an extension of time to respond to the 

Amended Complaint. ECF No. 128-2. According to McCue, Plaintiff did not respond. 

 On December 20, 2016, Plaintiff filed his Declaration for Entry of Default as to 

Defendants McCue and Mahaney. ECF No. 126. The Clerk of Court entered Default as to 

Defendant McCue only. ECF No. 127.  

Presently before this Court is Defendant McCue’s motion to set aside default. ECF No.  

128. 

 

B. Standard of Review 

The Federal Rules of Civil Procedure provide that “[t]he court may set aside an entry of 

default for good cause.” Fed.R.Civ.P. 55(c). “A decision to set aside the entry of default ... is left 

primarily to the discretion of the district court.” United States v. $55,518.05 in U.S. Currency, 

728 F.2d 192, 194 (3d Cir. 1984). The Third Circuit disfavors the entry of defaults and 
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 “require[s] doubtful cases to be resolved in favor of the party moving to set aside the default 

judgment ‘so that cases may be decided on their merits.’ ” Id. at 194-95, quoting Tozer v. 

Charles A. Krause Milling Co., 189 F.2d 242, 245 (3d Cir. 1951).  

In exercising its discretion over a motion to set aside default, a district court must 

consider the following factors; “(1) whether lifting the default would prejudice the plaintiff; (2) 

whether the defendant has a prima facie meritorious defense; (3) whether the defaulting 

defendant's conduct is excusable or culpable; and (4) the effectiveness of alternative sanctions.” 

Emcasco Ins. Co. v. Sambrick, 834 F.2d 71, 73 (3d Cir. 1987).
1
  

Here, good cause exists for setting aside the entry of default.  

First, the delay has caused Plaintiff no legally significant prejudice. “Under Rule 55, the 

prejudice requirement compels plaintiffs to demonstrate that the plaintiffs claim would be 

materially impaired because of the loss of evidence, an increased potential for fraud or collusion, 

substantial reliance on the entry of default, or other substantial factors.” Dizzley v. Friends 

Rehab. Program, Inc., 202 F.R.D. 146, 147-48 (E.D. Pa. 2001). Here, Plaintiff has failed to do 

so. Plaintiff’s only argument in this regard is that discovery is now closed and “[unnamed] 

Defendants failed to comply with the Plaintiff’s discovery request for evidence.” ECF No. 133, 

page 2. This prong weighs in favor of setting aside default. 

                                                           
1
 Although the factors for determining whether to set aside a default judgment are the same as 

those used when determining whether to set aside an entry of default, these factors should be 

applied even more liberally when deciding whether to set aside a default. Jackson v. Delaware 

Cnty, 211 F.R.D. 282 (E.D. Pa. 2002). See also Feliciano v. Reliant Tooling Co., 691 F.2d 653, 

656 (3d Cir. 1982) (“There is a distinction between a default standing alone and a default 

judgment.... Less substantial grounds may be adequate for setting aside a default than would be 

required for opening a judgment.”).   
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 Second, Defendant McCue has shown a prima facie meritorious defense. “The showing 

of a meritorious defense is accomplished when ‘allegations of defendant's answer, if established 

on trial, would constitute a complete defense to the action.’ ” $55,518.05, 728 F.2d at 195, 

quoting Tozer, 189 F.2d at 244. “A court requires the defendant to raise specific facts beyond a 

general denial so that it has some basis for determining whether the defendant can make out a 

complete defense.” Momah v. Albert Einstein Med. Ctr., 161 F.R.D. 304, 307 (E.D. Pa. 1995). 

Here, Defendant has submitted a proposed answer as an attachment to the motion to set aside. A 

review of this answer reveals that Defendant McCue intends to raise several potentially viable 

defenses to the claims against her, including Plaintiff’s failure to properly serve her. Thus, this 

prong also favors setting aside the entry of default.   

Third, there is no evidence that Defendant McCue's conduct was inexcusable or culpable. 

“In this context culpable conduct means action taken willfully or in bad faith.” Gross v. Stereo 

Component Sys. Inc., 700 F.2d 120, 123-24 (3d Cir. 1983). Indeed, because it appears that 

Plaintiff did not accomplish service on Defendant McCue, there is no conduct by her for this 

Court to consider in this analysis.  

Finally, Defendant McCue indicates that she is ready and willing to litigate the case  

on its merits. Given the strong preference to decide cases on their merits instead of by default 

and given the relatively short and not clearly culpable nature of any delay that could be attributed 

to Defendant McCue, this Court recommends that the entry of default be set aside.   

 Furthermore, this Court recommends that Defendant McCue be granted permission to file 

her proposed Answer nunc pro tunc. 

 

Case 1:15-cv-00045-AJS-SPB   Document 136   Filed 01/13/17   Page 4 of 5



 

 

 

 

5 

 

 

 

 

 III. CONCLUSION   

It is respectfully recommended that Defendant McCue’s motion to set aside default [ECF 

No. 128] be granted. It is further recommended that this Court allow Defendant McCue to file 

her answer nunc pro tunc.  

Plaintiff’s motion for default judgment against McCue and Mahaney will be denied by 

separate Order.  

 In accordance with 28 U.S.C. § 636(b)(1) and Fed.R.Civ.P. 72, the parties must seek 

review by the district court by filing Objections to the Report and Recommendation within 

fourteen (14) days.  Any party opposing the objections shall have fourteen (14) days from the 

date of service of Objections to respond thereto.   See Fed.R.Civ.P. 72(b)(2).  Failure to file 

timely objections may constitute a waiver of appellate rights.  See Brightwell v. Lehman, 637 

F.3d 187, 194 n.7 (3d Cir. 2011); Nara v. Frank, 488 F.3d 187 (3d Cir. 2007). 

 

     /s/ Susan Paradise Baxter           

     SUSAN PARADISE BAXTER 

     United States Magistrate Judge 

 

Dated: January 13, 2017 

 

Case 1:15-cv-00045-AJS-SPB   Document 136   Filed 01/13/17   Page 5 of 5


		Superintendent of Documents
	2021-04-12T08:09:52-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




