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IN THE UNITED STATES DISTRICT COURT 

FOR THE WESTERN DISTRICT OF PENNSYLVANIA 

 

TYRONE GREEN,     ) 

 Plaintiff    ) 

      ) C.A. No. 15-45 Erie 

 vs.     ) 

      ) District Judge Rothstein 

JAMIE FERDARKO, et al.,  ) Magistrate Judge Baxter 

 Defendants.    ) 

 

 

 MAGISTRATE JUDGE’S REPORT AND RECOMMENDATION 

 

 

 

I. RECOMMENDATION 

 It is respectfully recommended that the pending motions be resolved as follows: 

(1) The motion for summary judgment filed on behalf of Defendants Apadaca, Brian, 

Burkhart, Cole, Conrad, Estate of Bill Dombrowski, Ferdarko, Friedline, Gearhart, 

Gilara, Haggerty, Horton, Hulse, Jordan, Mahany, Marde, Moore, Oberlander, Siegel, 

Smead, Wentz and Williams (ECF No. 152) be GRANTED;
1
 

(2) The motion for summary judgment filed on behalf of Defendant McCue (ECF No. 

147) be GRANTED; 

(3) The motion for summary judgment filed on behalf of Defendants Herbick, Jin, Maxa 

and Stroup (ECF  No. 143) be GRANTED;  

(4) The “Motion with New Matter” filed by Plaintiff (ECF No. 170) be GRANTED, but 

that judgment be entered in favor of Defendants as to the limited and duplicative 

claims set forth therein; and,  

(5)  Pursuant to Rule 4(m) of the Federal Rules of Civil Procedure and the factors set 

forth in Poulis v. State Farm Fire & Cas. Co., 747 F.2d 863, 868 (3d Cir. 1984), it is 

                                                 
1
 The Court will use the correct spelling of Defendants’ names, as indicated in the briefs filed on their behalf.   
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recommended that Defendants Abraham and PA Maddie be dismissed from this 

action without prejudice. 

In light of the recommendation that summary judgment be granted as to all federal 

claims, and that Defendants Maddie and Abraham be terminated from the docket of this action 

pursuant to Rule 4(m) of the Federal Rules of Civil Procedure, it is further recommended that the 

Court decline to exercise supplemental jurisdiction over any remaining state law claims, and that 

such claims be dismissed without prejudice. The Clerk should be directed to close this case. 

 

II. REPORT 

A. Introduction 

 Plaintiff Tyrone Green, a pro se prisoner in Pennsylvania, brings the present action 

pursuant to 42 U.S.C. § 1983, alleging the violation of his First, Fourth, Eighth, and Fourteenth 

Amendment rights.  Specifically, through his amended complaint (ECF No. 84), Plaintiff alleges 

that certain Pennsylvania Department of Corrections employees (“the DOC Defendants”)
2
: (1) 

acted in retaliation for grievances and lawsuits previously filed against prison personnel; (2) 

violated his access to courts by confiscating and destroying a box of legal materials; (3) acted 

with deliberate indifference with regard to his personal safety, leading to an assault by other 

inmates; (4) were deliberately indifferent with regard to his medical and mental health needs; (5) 

committed an assault against Plaintiff while removing him from an ambulance; (6) violated 

Plaintiff’s right to privacy; and (7) violated Plaintiff’s rights with regard to the conditions of his 

confinement.  In addition, Plaintiff alleges deliberate indifference claims against prison medical 

                                                 
2
 The DOC Defendants include Defendants Dombrowski (deceased, and as substituted by his Estate), Haggerty, 

Burkhart, Mahany, Cole, Horton, Oberlander, Ferdarko, Jordan, Hulse, Williams, Gearhart, Brian, Marde, Wentz, 

Apodaca, Conrad, Friedline, Smead, Gilara, Siegel and Moore.  
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providers, and the violation of his rights through the alleged commission of a fraud upon the 

court.  

 The DOC Defendants, certain of the Medical Defendants,
3
 and Defendant McCue have 

moved separately for summary judgment as to all claims against them.  ECF Nos. 143, 147 and 

152. Plaintiff has filed his response to the motions for summary judgment filed by the DOC 

Defendants and Defendant McCue, and has previously filed extensive “trial exhibits” for 

consideration by the Court. ECF Nos. 30, 161, 162. In addition, Plaintiff has filed a self-styled 

motion with new matter, ECF No. 170, seeking to add a claim arising out of his litigation in a 

separate action docketed in this Court at Civil Action No. 14-149E.   Upon review of the 

evidence of record, and for the reasons set forth below, it is respectfully recommended that the 

Defendants’ various motions for summary judgment be granted and the Plaintiff’s motion 

seeking to amend his complaint be granted, but that judgment be entered in favor of Defendants 

as to the duplicative claim set forth therein. 

B. Standard of Review 

1. Summary Judgment 

Federal Rule of Civil Procedure 56(a) provides that summary judgment shall be granted 

if the “movant shows that there is no genuine dispute as to any material fact and the movant is 

entitled to judgment as a matter of law.” Under Rule 56, the district court must enter summary 

judgment against a party “who fails to make a showing sufficient to establish the existence of an 

element essential to that party’s case, and on which that party will bear the burden of proof at 

trial.” Celotex Corp. v. Catrett, 477 U.S. 317, 322 (1986). Summary judgment may be granted 

when no “reasonable jury could return a verdict for the nonmoving party.” Anderson v. Liberty 

Lobby, Inc., 477 U.S. 242, 248 (1986). “[A] party seeking summary judgment always bears the 

                                                 
3
 The moving Medical Defendants include Defendants Jin, Herbick, Maxa, and PA Stroup. 
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initial responsibility of informing the district court of the basis for its motion, and identifying 

those portions of ‘the pleadings, depositions, answers to interrogatories, and admissions on file, 

together with the affidavits, if any,’ which it believes demonstrate the absence of a genuine issue 

of material fact.” Celotex, 477 U.S. at 323, quoting Fed. R. Civ. P. 56. 

The moving party has the initial burden of proving to the district court the absence of 

evidence supporting the non-moving party’s claims. Celotex, 477 U.S. at 330. See also Andreoli 

v. Gates, 482 F.3d 641, 647 (3d Cir. 2007); UPMC Health System v. Metropolitan Life Ins. Co., 

391 F.3d 497, 502 (3d Cir. 2004). When a non-moving party would have the burden of proof at 

trial, the moving party has no burden to negate the opponent’s claim. Celotex, 477 U.S. at 323. 

The moving party need not produce any evidence showing the absence of a genuine issue of 

material fact. Id. at 325. “Instead, ... the burden on the moving party may be discharged by 

‘showing’ – that is, pointing out to the district court – that there is an absence of evidence to 

support the nonmoving party’s case.” Id. After the moving party has satisfied this low burden, 

the nonmoving party must provide facts showing that there is a genuine issue for trial to avoid 

summary judgment. Id. at 325. “Rule 56(e) permits a proper summary judgment motion to be 

opposed by any of the kinds of evidentiary materials listed in Rule 56(c), except the mere 

pleadings themselves.” Id. at 324.  See also Saldana v. Kmart Corp., 260 F.3d 228, 232 (3d Cir. 

2001); Garcia v. Kimmell, 381 F. App’x 211, 213 (3d Cir. 2010) quoting Podobnik v. U.S. Postal 

Service, 409 F.3d 584, 594 (3d Cir. 2005) (the non-moving party “must present more than just 

‘bare assertions, conclusory allegations or suspicions’ to show the existence of a genuine 

issue.”). 

In considering these evidentiary materials, “courts are required to view the facts and draw 

reasonable inferences in the light most favorable to the party opposing the summary judgment 
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motion.” Scott v. Harris, 550 U.S. 372, 378 (2007) (internal quotation marks and alterations 

omitted). See also Doe v. County of Centre, Pa., 242 F.3d 437, 446 (3d Cir. 2001) (when 

applying this standard, the court must examine the factual record and make reasonable inferences 

therefrom in the light most favorable to the party opposing summary judgment). 

When considering a motion for summary judgment, the court is not permitted to weigh 

the evidence or to make credibility determinations, but is limited to deciding whether there are 

any disputed issues and, if there are, whether they are both genuine and material. Anderson, 477 

U.S. at 248 (“Only disputes over facts that might affect the outcome of the suit under the 

governing law will properly preclude the entry of summary judgment. Factual disputes that are 

irrelevant or unnecessary will not be counted.”). 

2. Pro Se Pleadings and Filings 

 

Pro se pleadings and filings, “however inartfully pleaded,” must be held to “less stringent 

standards than formal pleadings drafted by lawyers.” Haines v. Kerner, 404 U.S. 519, 520 

(1972). If the court can reasonably read pleadings to state a valid claim on which the litigant 

could prevail, it should do so despite failure to cite proper legal authority, confusion of legal 

theories, poor syntax and sentence construction, or a litigant’s unfamiliarity with pleading 

requirements. Boag v. MacDougall, 454 U.S. 364 (1982); United States ex rel. Montgomery v. 

Brierley, 414 F.2d 552, 555 (3d Cir. 1969) (A petition prepared by a prisoner ... may be inartfully 

drawn and should be read “with a measure of tolerance”); Freeman v. Department of 

Corrections, 949 F.2d 360 (10th Cir. 1991). Under our liberal pleading rules, a district court 

should construe all allegations in a complaint in favor of the complainant. Gibbs v. Roman, 116 

F.3d 83 (3d Cir. 1997) overruled on other grounds by Abdul-Akbar v. McKelvie, 239 F.3d 307 

(3d Cir. 2001). See, e.g., Nami v. Fauver, 82 F.3d 63, 65 (3d Cir. 1996) (discussing Fed. R. Civ. 
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P. 12(b)(6) standard); Markowitz v. Northeast Land Co., 906 F.2d 100, 103 (3d Cir. 1990) 

(same).   

When considering a motion for summary judgment, however, the traditional flexibility 

toward pro se pleadings does not require the Court to indulge evidentiary deficiencies. See Mala 

v. Crown Bay Marina, Inc., 704 F.3d 239, 249 (3d Cir. 2013) citing Brooks v. Kyler, 204 F.3d 

102, 108 n. 7 (3d Cir. 2000) (indicating that pro se litigants still must present at least affidavits to 

avoid summary judgment). Accordingly, because Plaintiff is a pro se litigant, this Court will 

consider the facts and make inferences where it is appropriate. 

C. Discussion 

 

1. DOC Defendants Motion for Summary Judgment 

 

a. Failure to Protect 

 

Plaintiff alleges that in May 2014, while incarcerated at the State Correctional Institution 

at Forest (“SCI-Forest”), he was the victim of a gang-related inmate assault.  ECF No. 84, p. 6.  

As a result, Plaintiff was placed in administrative protective custody and transferred to a 

different facility.  He returned to SCI-Forest on July 17, 2014, for an unrelated court hearing.  

Plaintiff alleges that upon his arrival, members of the Prison Review Committee
4
 and three 

supervisory prison officials
5
 disregarded his administrative custody rating and placed him into 

the prison’s general population in the facility’s G-Unit. Plaintiff alleges these Defendants 

deliberately ignored the risks associated with housing Plaintiff in general population and that, 

shortly after settling into his cell, he was again the victim of an inmate assault.  ECF Nos. 84, 

162.   

                                                 
4
 Defendants Dombrowski, Horton, Cole and Oberlander 

 
5
 Defendants Haggerty, Burkhart and Mahany 
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During the alleged assault, Plaintiff did not yell for help (ECF No. 155-1, p. 11) and there 

are no witnesses corroborating his claims that an assault took place. However, Plaintiff alleges 

that an inmate entered his cell and pushed him into the corner of a table and stabbed his right leg 

twice.  As a result of this incident, Plaintiff alleges he suffered an injury to his back, which has 

caused a permanent loss of feeling to his right leg, buttock, foot and the right side of his penis.  

Plaintiff asserts that Defendants Dombrowski, Horton, Cole, Oberlander, Hagerty, Burkhart and 

Mahany were responsible for his placement in a general population cell and, in violation of his 

Eighth Amendment rights, were deliberately indifferent to a known risk of harm. Plaintiff further 

claims that these Defendants violated his First Amendment rights, by acting with retaliatory 

animus when they assigned him to the general population unit.   

Defendants concede that an error was made in Plaintiff’s assignment to general 

population when CO Dombrowski failed to check Plaintiff’s administrative custody status.  ECF 

No. 155-3, p. 3.  Plaintiff contends that this error was made with deliberate indifference to his 

safety. Plaintiff concedes that on the day of the alleged attack, he did not have contact with 

Defendants Dombrowski, Horton, Cole or Oberlander, but he alleges that as members of the 

facility’s Program Review Committee (“PRC”), collectively, they make classification decisions, 

and “mistakes” are not made.  ECF No. 155-1, pp. 9-11.  With regard to Plaintiff’s failure to 

protect claims against Defendants Burkhart, Mahany and Haggerty,  Plaintiff states that 

Defendant Haggerty told him to “have a nice day” when releasing him from intake into G-Unit 

and, from this statement, Plaintiff alleges that Defendant Haggerty had specific knowledge of the 

potential for harm.  Plaintiff further asserts that each of these three Defendants ignored his 

objections to placement in G-Unit and his request to be assigned to Administrative Custody. 

Plaintiff states that to the extent this evidence may be insufficient to establish a material issue of 
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fact, he will produce evidence at trial that Defendants collectively acted intentionally to cause 

him harm.  ECF No. 155-1, pp. 9-11.  See also ECF No. 161, pp. 1-3.  

The Eighth Amendment imposes “a duty upon prison officials to take reasonable 

measures to protect prisoners from violence at the hands of other prisoners.” Hamilton v. Leavy, 

117 F.3d 742, 746 (3d Cir. 1997) (internal quotations omitted). To establish a failure to protect 

claim, inmates must demonstrate that (1) they are “incarcerated under conditions posing a 

substantial risk of serious harm;” and (2) the prison official acted with “deliberate indifference” 

to their health and safety. Farmer v. Brennan, 511 U.S. 825, 834 (1994). “[T]he official must 

actually be aware of the existence of the excessive risk; it is not sufficient that the official should 

have been aware.” Beers–Capitol v. Whetzel, 256 F.3d 120, 133 (3d Cir. 2001).  Thus, in order to 

defeat a well-supported motion for summary judgment, Plaintiff “must present enough evidence 

to support the inference that the defendants ‘knowingly and unreasonably disregarded an 

objectively intolerable risk of harm.’” Id. at 132, quoting Farmer, 511 U.S. at 834. Additionally, 

negligence is insufficient to support a claim that a prison official failed to protect an inmate. 

Farmer, 511 U.S. at 835.  

Here, Plaintiff has not presented any credible evidence to support his claim that 

Defendants were subjectively aware of a specific risk of harm to Plaintiff presented by his 

placement in G-Unit.  Plaintiff does not identify his alleged assailant, nor provide any 

information connecting his assault to an identifiable risk to his safety known to each of these 

Defendants.  The occurrence of an inmate assault against him earlier in the year does not give 

rise to an inference that the named Defendants were aware that his placement in a specific 

general population unit placed him at risk of a second assault.  See Bracey v. Pennsylvania Dep’t 

of Corrections, 571 F. App’x 75, 77 (3d Cir. 2014) (summary judgment was properly granted to 
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the defendants on  failure to protect claims where evidence of an earlier assault against plaintiff a 

few months earlier, as well as evidence of nine other assaults in the same general location over 

the course of two years, was insufficient to give rise to required inference of awareness of the 

existence of an excessive risk of harm).   

Because Plaintiff has failed to present credible evidence sufficient to give rise to an 

inference that the identified DOC Defendants knew his assigned housing unit presented an 

unreasonable risk of harm, Defendants’ motion for summary judgment as to Plaintiff’s failure to 

protect claims should be granted.  See also Ridgewood Bd. of Educ. v. N.E. ex rel. M.E., 172 F.3d 

238, 252 (3d Cir. 1999) (stating that a plaintiff cannot avoid summary judgment with 

speculation; he or she must provide competent evidence from which a rational trier of fact can 

find in his or her favor). 

 Similarly, Defendants are entitled to the entry of judgment in their favor as a matter of 

law with regard to Plaintiff’s assertion that his placement in G-Unit was motivated by retaliatory 

animus arising out of pending litigation or past grievances filed against Burkhart and Haggerty.  

ECF No. 155-1, pp. 10-11. 

It is well settled that retaliation for the exercise of a constitutionally protected activity is 

itself a violation of rights secured by the United States Constitution, which is actionable under 

Section 1983. Rauser v. Horn, 241 F.3d 330, 333 (3d Cir. 2001); White v. Napoleon, 897 F.2d 

103, 112 (3d Cir. 1990). In order to prevail on a retaliation claim, a plaintiff must show three 

things: (1) that the conduct in which he engaged was constitutionally protected; (2) that he 

suffered “adverse action” at the hands of prison officials; and (3) that his constitutionally 

protected conduct was a substantial motivating factor in the defendants’ conduct. Rauser, 241 

F.3d at 333. The crucial third element, causation, requires a plaintiff to prove either: (1) an 
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unusually suggestive temporal proximity between the protected activity and the allegedly 

retaliatory action, or (2) a pattern of antagonism coupled with timing to establish a causal link. 

See Lauren W. ex rel. Jean W. v. DeFlaminis, 480 F.3d 259, 267 (3d Cir. 2007); Krouse v. 

American Sterilizer Co., 126 F.3d 494, 503–04 (3d Cir. 1997). Once a plaintiff has made his 

prima facie case, the burden then shifts to the defendant to prove by a preponderance of the 

evidence that he or she “would have made the same decision absent the protected conduct for 

reasons reasonably related to a legitimate penological interest.” Rauser, 241 F.3d at 334. 

At this stage of the proceedings, unsupported allegations are insufficient to establish 

personal involvement. A party opposing summary judgment must come forth with “affirmative 

evidence, beyond the allegations of the pleadings,” in support of its right to relief. Pappas v. City 

of Lebanon, 331 F. Supp.2d 311, 315 (M.D. Pa. 2004); Fed. R. Civ. P. 56(e). This evidence must 

be adequate, as a matter of law, to sustain a judgment in favor of the non-moving party on the 

claims. See Anderson, 477 U.S. at 250–57; Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 

475 U.S. at 587–89 (1986); see also Fed. R. Civ. P. 56(c), (e). 

In this case, with respect to the third element of Plaintiff’s retaliation claim, the Court 

finds that there is no evidence in the record to establish that alleged misconduct on the part of 

Burkhart or Haggerty in particular, or on the part of any of the Defendants generally, was 

substantially motivated by knowledge that Plaintiff had filed grievances or a lawsuit against 

them.  While Plaintiff points to a lawsuit filed by him earlier in the year naming Burkhart and 

Haggerty, the evidence of record establishes that service was not attempted by the United States 

Marshal’s Office until at least three weeks after the complained of incident. ECF No. 155-1, p. 

10; and see Green v. Burkhart, C.A. No. 14-159E (W.D. Pa.) at ECF No. 8.   In addition, while 

Plaintiff states he filed grievances against each of these Defendants in the past leading up to the 
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filing of his suit, there is no evidence of the timing or substance of the grievances, nor evidence 

indicating that any of the Defendants were aware of Plaintiff’s grievances against them, so as to 

support an inference that they acted with a retaliatory motive. ECF No. 160, p. 3.   Accordingly, 

there is no evidence of an “unusually suggestive temporal proximity between the protected 

activity and the allegedly retaliatory action.” Watson v. Rozum, 834 F.3d 417, 422 (3d Cir. 2016). 

Nor is there evidence of “a pattern of antagonism coupled with timing” that might otherwise 

establish a causal link. Id. Finally, the record as a whole does not support an inference that 

Defendants acted with a retaliatory motive when Plaintiff was assigned to a general population 

unit for his temporary stay at SCI-Forest. See id. (“[C]ausation, like any other fact, can be 

established from the evidence gleaned from the record as a whole.”).  

In the absence of any other evidence connecting Defendants’ conduct to Plaintiff’s 

constitutionally protected activity, he fails to meet his burden with respect to his claims of 

retaliation, rendering the entry of summary judgment against Plaintiff appropriate. Mincy v. 

Klem, 2012 WL 727591 (M.D. Pa. Mar. 6, 2012). 

b. Medical Care and Conditions of Confinement Upon Return to 

SCI-Forest After Assault 

 

The DOC Defendants next seek the entry of summary judgment in their favor as to 

Plaintiff’s First and Eighth Amendment claims arising out of the care he received in the days 

following the alleged assault. Defendants contend that credible evidence fails to establish any 

constitutionally cognizable claim.  

Plaintiff alleges that subsequent to the alleged assault, he was transported to Hamot 

Medical Center, where he was treated for a back injury.  Plaintiff claims that upon his return, he 

was unable to walk independently.  Despite his condition, Plaintiff claims that Defendant 

Ferdarko forcibly dragged him from a transport vehicle and “slammed” him into a wheelchair.  
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Plaintiff states that he was then placed in a psychiatric observation cell and prison medical staff 

and other personnel refused to provide necessary care.  ECF No. 84, pp. 7-8; ECF No. 162, pp. 

2-5.  In particular, Plaintiff alleges that Defendants Ferdarko, Jordan, Hulse, and Williams 

refused to enter his cell to deliver food and medication to his bedside or provide him with 

personal assistance with toileting. Instead, these Defendants advised Plaintiff that he would need 

to open the cell door wicket to retrieve his meals and medication, and that he should use a 

provided urinal.  Id. Further, during his three-day confinement in the observation cell, 

Defendants Gearhart, Brian and Marde are alleged to have denied Plaintiff meals and showers, 

and Defendants Wentz, Burkhart and Apadaca are alleged to have failed to assist him or 

accompany nurses into his cell to administer medication at Plaintiff’s bedside.  Id. 

 Plaintiff alleges that Defendants’ conduct evinces deliberate indifference to his medical 

and mental health in violation of the Eighth Amendment.  In addition, Plaintiff alleges that the 

conditions of the observation cell violated his Eighth Amendment rights, and that Defendant 

Ferdarko’s conduct toward him was predicated upon retaliatory animus due to his prior 

grievances “against medical staff.”  ECF No. 84, at p. 9. 

i. Withholding Medical Care 

 With regard to Plaintiff’s claims that Defendants withheld necessary medical care in the 

immediate aftermath of the alleged assault, “[t]he Eighth Amendment, through its prohibition on 

cruel and unusual punishment, prohibits the imposition of ‘unnecessary and wanton infliction of 

pain contrary to contemporary standards of decency.’”  Pearson v. Prison Health Service, 850 

F.3d 526, 534 (3d Cir. 2017) quoting Helling v. McKinney, 509 U.S. 25, 32 (1993).  Thus, a 

constitutional violation under the Eighth Amendment occurs when prison officials are 

deliberately indifferent to a prisoner’s serious medical needs.  Estelle v. Gamble, 429 U.S. 97 
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(1976).  “In order to establish a violation of [the] constitutional right to adequate medical care, 

evidence must show (i) a serious medical need, and (ii) acts or omissions by prison officials that 

indicate deliberate indifference to that need.” Natale v. Camden County Correctional Facility, 

318 F.3d 575, 582 (3d Cir. 2003) citing Rouse v. Plantier, 182 F.3d 192, 197 (3d Cir. 1999).   

Mere misdiagnosis or negligent treatment is not actionable as an Eighth Amendment 

claim because medical malpractice is not a constitutional violation. Estelle, 429 U.S. at 106. 

“Indeed, prison authorities are accorded considerable latitude in the diagnosis and treatment of 

prisoners.” Durmer v. O’Carroll, 991 F.2d 64, 67 (3d Cir. 1993)(internal citations omitted). Any 

attempt to second-guess the propriety or adequacy of a particular course of treatment is 

disavowed by courts since such determinations remain a question of sound professional 

judgment. Inmates of Allegheny County Jail v. Pierce, 612 F.2d 754, 762 (3d Cir. 1979) quoting 

Bowring v. Goodwin, 551 F.2d 44, 48 (4th Cir. 1977). Deliberate indifference is generally not 

found when some level of medical care has been offered to the inmate. Clark v. Doe, 2000 WL 

1522855, at *2 (E.D. Pa. Oct.13, 2000) (“Courts have consistently rejected Eighth Amendment 

claims where an inmate has received some level of medical care”).   

In Pearson, the Third Circuit reiterated that “a plaintiff can only proceed to trial when 

there is a genuine issue of fact regarding both the adequacy of medical care and the defendant’s 

intent.”  Pearson, 850 F.3d at 535, citing Durmer, 991 F.2d at 69 n. 13.  This requires evidence 

that a defendant is both “aware of facts from which the inference could be drawn that a 

substantial risk of serious harm exists,” and evidence that he drew the inference.  Farmer, 511 

U.S. at 837.   In the case of non-medical prison personnel, unless there is “a reason to believe (or 

actual knowledge)” that medical personnel “are mistreating or (or not treating) a prisoner,” a 

non-medical prison official cannot “be charge[d] with the Eighth Amendment scienter 
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requirement of deliberate indifference.’” Pearson, 850 F.3d at 540, 543, quoting Spruill v. Gillis, 

372 F.3d 218, 236 (3d Cir. 2004). 

Plaintiff’s medical treatment claims are entirely predicated upon his assertion that at the 

time of discharge from Hamot Medical Center, he was unable to stand or walk on his own.  In 

support of his claim, Plaintiff appends partial medical records from the date of his hospital 

discharge, and points to notations indicating the need for moderate assistance to move from a 

sitting to supine position or a supine to sitting position.  ECF No. 161-2, p. 2.  However, other 

medical records in evidence indicate that after three days of hospitalization, an evaluation by a 

neurologist, X-rays, an MRI and physical therapy, there were no objective findings regarding the 

cause of Plaintiff’s alleged pain and numbness to his right lower extremity.  ECF No. 30-2, pp. 

19-21.  As of the fourth day of hospitalization, Plaintiff complained of pain and numbness, but 

the treating physician noted there were “no noteable injuries.”  Id. at 19 (sic).   He was released 

for physical therapy to transition back to prison with no indication that he was unable to 

ambulate independently.  Indeed, a review of all medical records submitted by both parties 

reveals no evidence that Plaintiff was unable to stand or walk at any time. 

Plaintiff’s prison medical progress reports indicate that Defendant Ferdarko received a 

call from Hamot Medical Center advising that Plaintiff was to be discharged from the hospital. 

Medication was reviewed and it was noted that a full battery of testing was conducted, including 

CTs and MRIs, and all were negative for any discernable injury.  ECF No. 144-1, p. 24.  Despite 

these findings, prison progress notes indicate that upon his return, Plaintiff stated that he was 

unable to ambulate.  ECF No. 144-1, p. 23.  The records show that a number of prison employees 

assisted Plaintiff from the back of the transport van to a wheelchair, and Plaintiff was noted to be 

resistant and non-compliant throughout the transfer.  Plaintiff continued to complain that he 
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could not move his leg, but that evening was observed sitting up independently to take pain 

medication, and moving his right leg.  Nursing staff continued to observe Plaintiff through the 

night and into the next day, and noted that he was not in obvious distress, and was able to move 

and cross his legs while resting.  ECF No. 144-1, pp. 22-23. The following morning, Plaintiff 

declared that he could not move from his bed to retrieve medication or meals from the cell door 

wicket, but again Plaintiff was observed moving his feet and legs, sitting up, sliding from one 

end of the bed to another, and using a urinal.  Id.  Defendant Dr. Abraham reviewed Plaintiff’s 

complaints and testing.  His notes indicate that Plaintiff underwent an extensive work up at the 

hospital, including a “CT spine series, MRI spine series, [and] neurology and neurosurgery 

consultations.  No acute abnormalities were found to explain i/m complaints/symptoms.”  ECF 

No. 144-1, p. 20.  Dr. Abraham also noted that Plaintiff was in no distress, and was observed 

sitting up and moving his right leg.  Based on his review, Dr. Abraham concluded that Plaintiff 

was fabricating his symptoms. He did not rule out spinal cord shock syndrome, but thought it 

unlikely, and released Plaintiff to the Restricted Housing Unit.  Dr. Abraham also noted that he 

would consider EMG testing in four weeks if Plaintiff continued to be symptomatic.  Id.   

Under the circumstances presented, and based upon the information received from 

authorized medical personnel at Hamot Medical Center, each of the Defendants involved in 

Plaintiff’s care in the aftermath of the alleged assault reasonably concluded that Plaintiff was 

able to ambulate sufficiently to retrieve medication and meals from the cell door wicket.  In the 

absence of any evidence that the named Defendants were both “aware of facts from which the 

inference could be drawn that a substantial risk of serious harm exists,” or evidence that each 

drew the inference that Plaintiff was at risk of serious harm, summary judgment is appropriate as 

to Plaintiff’s claims against Jordan Ferdarko, Hulse and Williams.  Farmer, 511 U.S. at 835-37.   
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In addition, based upon the facts presented by Plaintiff, there is no evidence that Defendants 

Wentz, Burkhart or Apadaca improperly relied upon the treating medical professionals, who 

indicated that Plaintiff was not suffering paraplegia or otherwise was incapable of retrieving food 

and medication from his wicket, or unable to use a urinal to relieve himself.  Accordingly, 

summary judgment is warranted in favor of each of Wentz, Burkhart and Apadaca. 

ii. Intentional Infliction of Harm & Retaliation as to 

Defendant Ferdarko 

 

Plaintiff alleges that Defendant Ferdarko violated his First and Eighth Amendment rights 

when he “dragged Plaintiff out the van and slammed him into a wheelchair” during his return to 

SCI-Forest from Hamot Medical Center.  ECF No. 84, p.7; ECF No. 155-1, pp. 14-16.  Plaintiff 

claims this conduct was in retaliation for filing grievances against Ferdarko’s “staff.”  

Defendants present evidence that upon discharge from the hospital, Plaintiff was assisted 

into a transport van, and was able to move on his own and sit comfortably with his legs down. 

ECF No. 155-3, pp. 26-62.   However, upon arrival at SCI-Forest, Plaintiff complained of pain 

and stated he could not bend his legs to leave the van. Plaintiff requested that a stretcher be used 

to transport him back to his unit.  Defendant Ferdarko arrived with a wheelchair, and several 

officers assisted in the transfer.  Plaintiff was lifted from the van and placed in the wheelchair, 

but remained uncooperative, sliding down as the wheelchair was pushed along the walkway to 

the facility entrance.  Plaintiff was repositioned several times and, at his request, Nurse Ferdarko 

held his legs at a horizontal plane until reaching his unit. Id. 

Certainly, the unnecessary and wanton infliction of pain is considered cruel and unusual 

punishment under the Eighth Amendment. Hudson v. McMillian, 503 U.S. 1, 6 (1992). When 

evaluating excessive force claims, the key inquiry is “whether force was applied in a good-faith 
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effort to maintain or restore discipline, or maliciously and sadistically to cause harm.” Id. at 7. In 

making this inquiry, courts examine a number of factors: “(1) the need for the application of 

force; (2) the relationship between the need and the amount of force that was used; (3) the extent 

of injury inflicted; (4) the extent of the threat to the safety of staff and inmates, as reasonably 

perceived by responsible officials on the basis of the facts known to them; and (5) any efforts 

made to temper the severity of a forceful response.” Brooks, 204 F.3d at 106. De minimus 

injuries may suffice to state a claim for excessive force. Id. at 103. 

Construing the evidence presented by the parties in favor of Plaintiff, as to the first factor, 

it is clear that some force was necessary to transfer Plaintiff to a waiting wheelchair.  Plaintiff 

contends he was unable to stand on his own at the time of his return from Hamot Medical Center, 

and required staff, including Ferdarko, to physically lift Plaintiff from the back of a van into a 

wheelchair below. As to the second and third factors, Plaintiff indicates he was “dragged and 

slammed” into the wheelchair, but his medical records do not reflect (and he does not claim) that 

he suffered any discernable injury.  Further, based upon Plaintiff’s account, while it does not 

appear that Plaintiff presented a risk of injury to others, the involved prison employees 

reasonably understood that Plaintiff’s refusal to stand and walk on his own necessitated some use 

of physical contact to effectuate his custodial transfer from the transport van to his housing unit. 

Given the circumstances, Plaintiff’s refusal to independently transfer necessitated staff’s physical 

contact, but there is no evidence that the quantum of force used was of the malevolent sort 

sufficient to support an Eighth Amendment claim. See Wilkins v. Gaddy, 559 U.S. 34, 37–38 

(2010)(“The Eighth Amendment’s prohibition of cruel and unusual punishments necessarily 

excludes from constitutional recognition de minimus uses of physical force, provided that the use 

of force is not of a sort repugnant to the conscience of mankind. An inmate who complains of a 
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push or shove that causes no discernible injury almost certainly fails to state a valid excessive 

force claim.”)(internal citations omitted).   

Similarly, with regard to his claim that his rough transfer was motivated by retaliatory 

animus, Plaintiff fails to present any credible evidence that any constitutionally protected 

grievance activity was a substantial motivating factor in Defendant Ferdarko’s alleged conduct. 

Rauser, 241 F.3d at 333. Simply, Plaintiff does not show either temporal proximity between any 

purported protected grievance activity and the allegedly retaliatory action, or a pattern of 

antagonism coupled with timing necessary to establish a causal link. See Lauren W. ex rel. Jean 

W., 480 F.3d at 267; Krouse, 126 F.3d at 503–04.  Rather, Plaintiff indicates that his prior 

contact with Ferdarko was uneventful, although he found Ferdarko “arrogant.”  ECF No. 155-1, 

p. 16. In the absence of required evidence a causal connection, Plaintiff fails to present a triable 

retaliation claim against Defendant Ferdarko.   

iii. Conditions of confinement – POC Cell 

DOC Defendants next seek the entry of summary judgment in their favor with regard to 

Plaintiff’s claims that during his three day confinement in the observation cell, he was deprived 

showers, meals, a urinal, and was left in a cell “infested” with urine.  The Eighth Amendment 

protects individuals against the infliction of “cruel and unusual punishments.” U.S. Const. 

amend. VIII. This protection, enforced against the states through the Fourteenth Amendment, 

guarantees humane conditions of confinement. In this regard, prison officials must ensure that 

inmates receive adequate food, clothing, shelter and medical care, and must “take reasonable 

measures to guarantee the safety of the inmates.” Farmer v. Brennan, 511 U.S. at 832, quoting 

Hudson v. Palmer, 468 U.S. 517, 526-27 (1984). A prisoner asserting a conditions of 

confinement claim must show that the alleged deprivation is “sufficiently serious” and that he 
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has been deprived of the “minimal civilized measure of life’s necessities.” Id. at 834, citing 

Rhodes v. Chapman, 452 U.S. 337, 347 (1981).  Further, a prison official cannot be found liable 

under the Eighth Amendment for denying an inmate humane conditions of confinement unless 

the official is deliberately indifferent, that is, the official knows of and disregards a substantial 

risk of serious harm to inmate health or safety. Id. at 847. The official must both be aware of 

facts from which he could infer that a substantial risk of serious harm exists, and he must draw 

that inference. Id. (holding that both subjective and objective components must be satisfied). See 

also Watson v. Secretary Pennsylvania Dept. of Corrections, 567 F. App’x. 75, 78 (3d Cir. 

2014). 

Plaintiff acknowledges that he was offered food, medication and access to a urinal, but 

refused to stand, walk or reach for the cell door wicket.  ECF No. 155-1, pp. 16-17.   The DOC 

Defendants understood that Plaintiff was released from Hamot Medical Center with no 

restrictions and without a diagnosis that would preclude standing or walking. This information 

was provided to Defendant Ferdarko by Hamot medical providers, and entered into Plaintiff’s 

medical progress notes. Under these circumstances, Plaintiff cannot show that the DOC 

Defendants acted with “deliberate indifference” to his health or safety when each reasonably 

relied upon this information and declined to serve Plaintiff at bedside, as required to sustain an 

Eighth Amendment claim.  See Randolph v. Wetzel, 987 F. Supp.2d 605, 615 (E.D. Pa. 2013) 

(under identical circumstances, district court found no Eighth Amendment violation where 

Commonwealth Defendants relied upon the medical opinions of inmate’s physicians in choosing 

the method of delivering food and water).  Accordingly, it is recommended that the DOC 

Defendants’ motion for summary judgment as to Plaintiff’s Eighth Amendment condition of 

confinement claims be granted. 
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c. Privacy Violation by Defendant Conrad 

Plaintiff alleges the violation of his Fourth and Fourteenth Amendment rights arising out 

of DOC Defendant Conrad’s review of his medical records. The complained of review occurred 

in the course of an investigation into the alleged inmate assault on July 17, 2014. ECF No. 84, p. 

8-9, 162, p. 5. The DOC Defendants acknowledge that Plaintiff’s medical records were 

reviewed, but seek the entry of summary judgment as to Plaintiff’s privacy claims, contending 

that a constitutional injury does not occur when review of medical information serves legitimate 

penological security interests, including the verification of injuries sustained in an alleged 

assault.  ECF No. 153, p. 13-14.   

The Third Circuit has acknowledged that “[w]hile a prisoner does not shed all 

fundamental protections of the Constitution at the prison gates, inmates retain only those rights 

that are not inconsistent with their status as prisoners or with the legitimate penological 

objectives of the corrections institution.”  Caldwell v. Beard, 324 F. App’x 186, 188 (3d Cir. 

2009) citing Doe v. Delie, 257 F.3d 309, 315 (3d Cir. 2001).  Where an inmate complains to 

prison officials that he suffered an alleged assault, it must be acknowledged that a legitimate 

security interest is served when those prison officials review medical records to determine the 

extent of injuries, if any, as well as any other information pertinent to an investigation into the 

assault. Id. (disclosure of inmate’s medical records to the grievance officer “was reasonably 

related to the legitimate penological interest of adjudicating the grievance and assessing the 

severity of [inmate’s] alleged injury”). Here, Plaintiff concedes that Conrad’s record review 

occurred in conjunction with an investigation of his assault-related grievance.
6
 In the absence of 

evidence establishing that Plaintiff suffered an unprotected or illegitimate search of his records, it 

                                                 
6
 ECF No. 162, p. 5.  
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is respectfully recommended that summary judgment be entered in favor of Defendant Conrad 

with respect to Plaintiff’s Fourth and Fourteenth Amendment privacy claims.   

d. Access to Courts Claim 

Plaintiff alleges that DOC Defendants Smead, Gilara, and Friedline violated his First 

Amendment right to meaningful access to the courts.  He contends that Defendant Friedline 

confiscated or otherwise failed to deliver copies of certain legal documents ordered from the 

prison law library, and that Defendants Smead and Gilara destroyed a box of Plaintiff’s 

important legal documents in the course of clearing his cell when he was hospitalized.  ECF No. 

84, pp. 10-14.  As a result of the alleged destruction of his documents, Plaintiff alleges he lost the 

opportunity to pursue claims in pending civil litigation, as well as a collateral attack on his 

underlying criminal conviction. 

Prisoners have a constitutional right to “adequate, effective, and meaningful” access to 

the courts. Bounds v. Smith, 430 U.S. 817 (1977).
7
  To establish a cognizable access to the courts 

claim, a prisoner must demonstrate that he has suffered an actual injury to his ability to present a 

nonfrivolous, arguable claim, challenging either his sentence (by direct or collateral attack) or 

conditions of confinement, as the “[i]mpairment of any other litigating capacity is simply one of 

the incidental (and perfectly constitutional) consequences of conviction and incarceration.” 

Lewis v. Casey, 518 U.S. 343, 355 (1996); see also Christopher v. Harbury, 536 U.S. at 415; 

Monroe v. Beard, 536 F.3d 198, 205-06 (3d Cir. 2008) (noting that the complainant “must 

describe the underlying arguable claim well enough to show that it is ‘more than mere hope’”). 

An “actual injury” does not occur without a showing that a claim has been lost or rejected, or 

                                                 
7
 The right of access to courts may arise in the context of the Article IV Privileges and Immunities Clause, the First 

Amendment Petition Clause, the Fifth Amendment Due Process Clause, and the Fourteenth Amendment Equal 

Protection Clause. See Christopher v. Harbury, 536 U.S. 403, 415 n. 12 (2002). 
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that the presentation of such a claim is currently being prevented. Lewis, 518 U.S. at 354-56. 

Furthermore, a prisoner must demonstrate that no other remedy will potentially compensate for 

the lost claim. Monroe, 536 F.3d at 205.  Finally, and crucially, the Plaintiff must demonstrate 

intent on the part of the defendants.  

The Third Circuit has explained: 

... [A] denial of access claim is available where the state officials wrongfully and 

intentionally conceal information crucial to a person’s ability to obtain redress 

through the courts, and do so for the purpose of frustrating that right, and that 

concealment, and the delay engendered by it substantially reduce the likelihood of 

one’s obtaining the relief to which one is otherwise entitled. 

 

Gibson v. Superintendent of N.J. Dep’t of Law & Public Safety—Div. of State Police, 411 F.3d 

427, 445 (3d Cir. 2005) overruled in part on other grounds as noted in Dique v. N.J. State 

Police, 411 F.3d 427, 441 (3d Cir. 2005)(italics in original). See also Burkett v. Newman, 2012 

WL 1038914, at *3 (W.D. Pa. Feb. 21, 2012). 

Here, Plaintiff alleges that the loss of his legal property resulted in actual injury to five 

underlying cases: (1) Green v. DOC, C.A. No. 13-02978 (M.D. Pa.); (2) Green v. Fisher, C.A. 

No. 14-cv 425 (M.D. Pa.); (3)  Green v. SCI-Huntingdon, C.A. No. 2006-1331 (Court of 

Common Pleas Huntingdon County); Green v. Wolfe, C.A. No. 03-cv-6879 (E.D. Pa.); and, via 

his motion to amend new matter, (5) Green v. Burkhart, C.A. No. 14-159 (W.D. Pa.).
8
 

In assessing Plaintiff’s alleged lost claims, the Court takes judicial notice of the dockets 

in the actions identified by Plaintiff to determine whether any underlying claim has been lost or 

otherwise impeded, and to determine whether the claim asserted is frivolous.  See, e.g., Keeling 

v. Barrager, 2014 WL 1338077, at *12 (M.D. Pa. Apr. 3, 2014), aff’d, 666 F. App’x 153 (3d Cir. 

                                                 
8
 Plaintiff’s access to court claim as to Green v. Burkhart is presented via his “motion to amend new matter.” ECF 

No. 170.  Because the parties have had an opportunity to brief Plaintiff’s claims with regard to this particular 

lawsuit, and the Court has thoroughly reviewed the docket and filings therein in determining the viability of 

Plaintiff’s claim, the motion is granted. 
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2016); Atwell v. Metterau, 2006 WL 2816476, at *2 (M.D. Pa. Sept. 28, 2006), aff’d, 255 F. 

App’x 655 (3d Cir. 2007). 

i. Green v. DOC – C.A. No. 13-2978 (M.D. Pa.) 

Green v. DOC was filed by Plaintiff in 2013, and alleges that Plaintiff suffered retaliation 

with regard to his placement in Administrative Custody at SCI-Huntingdon in December 2011 

and his eventual transfer to SCI-Forest. The suit also alleges the destruction or loss of personal 

photographs and “several hundred pages of legal documents.” Green v. DOC, C.A. No. 13-2978 

(M.D. Pa.), ECF No. 17. Review of the docket reveals that by July 17, 2014, the day Defendants 

Smead and Gilara allegedly destroyed his box of legal documents, a motion to dismiss for failure 

to state a claim was pending and had been fully briefed by all parties, with Plaintiff having filed 

his reply brief on June 25, 2014, and sur-reply on July 7, 2014.  Id., ECF Nos. 28, 30. A decision 

on the merits of the motion was reached on March 12, 2015, and the action was dismissed with 

prejudice. 

In the instant action, Plaintiff alleges that the alleged destruction of his documents 

precluded his ability to appeal the dismissal of the action due to the loss of copies of the 

pleadings, exhibits, and briefs.  ECF No. 161, p. 7.  This contention is not rationally supported by 

the record.   As an initial matter, the Order granting defendants’ motion to dismiss specifically 

noted that any appeal would be deemed frivolous and not in good faith.  No. 13-2978, at ECF 

No. 40. Second, Plaintiff continued to seek relief, filing a motion for reconsideration based upon 

“newly discovered evidence” on March 23, 2015, and this motion was summarily denied on 

November 24, 2015.  Further, to the extent Plaintiff wished to file an appeal, there is no 

indication that the entire record was not available to the appellate court, nor has Plaintiff 
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established an impediment to filing a notice of appeal. Accordingly, Plaintiff cannot demonstrate 

the “actual injury” required to establish an access to courts claim with regard to this matter. 

ii. Green v. Fisher, C.A. No. 14-425 

 

Plaintiff also fails to establish an “actual injury” with regard to Green v. Fisher, which 

arises out of alleged retaliation during a short transfer to SCI-Smithfield in April 2013 to attend a 

court hearing.  In that action, Plaintiff alleged that certain guards retaliated against him by 

delaying access to his legal documents during the period April 19-22, 2013, and that this resulted 

in the delay of a pre-trial hearing in another underlying civil action.  In addition, Plaintiff alleged 

that certain defendants denied him access to standard envelopes, and thereby prevented him from 

timely communicating with criminal defense attorneys and this, in turn, resulted in the dismissal 

of a premature petition for habeas corpus relief.  Green v. Fisher, C.A. No. 14-425 (M.D. Pa.) at 

ECF No. 1.   

In Green v. Fisher, defendants filed a motion to dismiss on July 7, 2014, due to Plaintiff’s 

failure to state a claim upon which relief could be granted.  Plaintiff filed a motion to stay the 

proceedings on August 4, 2014, alleging that the loss or destruction of his legal materials at SCI-

Forest made it impossible for him to respond to the pending motion to dismiss.  C.A. No. 14-425, 

ECF No. 24.  The Court denied Plaintiff’s motion, but granted him an extension through 

September 30, 2014, to file a responsive brief. C.A. No. 14-425, ECF No. 25.  Plaintiff filed his 

response on September 29, 2014, ECF No. 37, and on March 24, 2015, the Court granted 

Defendants’ motion to dismiss, and dismissed the action with prejudice, concluding that Plaintiff 

failed to state any cognizable claim.  C.A. No. 14-425, ECF Nos. 43, 44. In particular, the Court 

concluded that neither the postponement of the underlying pretrial conference nor the denial of 

standard issue envelopes resulted in an actual injury to any claim.  Id.   
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In the instant case, Plaintiff cannot establish that he was impeded in any way from filing 

an appeal from the trial court’s opinion in Green v. Fisher and, given the judicially determined 

spurious nature of his underlying claims, Plaintiff cannot show that the conduct of any Defendant 

in the instant action resulted in an actual injury to his case.  

iii. Green v. SCI-Huntingdon, No. 2006-1331 (CCCP 

Huntingdon) 

Plaintiff contends that the conduct of Defendants Smead and Gilara interfered with his 

ability to litigate claims asserted in Green v. SCI-Huntingdon (“Huntingdon”), a 2006 state court 

action.  Huntingdon remains pending in the Pennsylvania Court of Common Pleas, and arises out 

of an alleged assault that purportedly resulted in a back injury. Plaintiff alleges retaliation claims 

against corrections officers and the denial of medication and assistance with toileting at his 

bedside, claimed to be necessitated by Plaintiff’s back injury.  This Court has reviewed the 

underlying Huntingdon docket entries and exhibits, and has confirmed that in 2013, a year before 

the loss of the box at issue here, the trial court granted partial summary judgment in favor of the 

named defendants as to all claims, with the exception of a single retaliation claim.  ECF No. 155-

1, pp. 78, 82.   

In the instant action, Plaintiff contends that the loss or destruction of his box of legal 

documents is an impediment to his ability to litigate his remaining claim. Id.  Plaintiff’s protest 

to the contrary notwithstanding, the record of the state court action establishes that the trial court 

heard argument on Plaintiff’s motion for a spoliation inference arising out of the alleged 

destruction of his legal materials at SCI-Forest on July 17, 2014. During the argument, Plaintiff 

asserted that Defendants destroyed certain vital exhibits, including inmate request slips and a list 

of previously undisclosed eyewitness who Plaintiff alleges would support his claims against 

Huntingdon officials.  Despite the fact that Plaintiff did not refer to these documents at any point 
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after the filing of his action in 2006, or in opposition to the Huntingdon defendants’ 2013 motion 

for summary judgment, the trial judge ruled that at any potential trial of the matter, Plaintiff 

would be permitted to describe the purported missing evidence, and cross-examine the 

defendants as to communication alleged to evince an intent to retaliate. ECF No. 155-2, pp. 111, 

123, 128-129.  Under these circumstances, Plaintiff cannot establish that he has suffered the loss 

of an opportunity to litigate his claim, and thus cannot maintain his access to court claim here.  

See Lewis v. Casey, 518 U.S. at 351-53.   

iv. Green v. Wolfe, C.A. No. 03-cv-6879 (E.D. Pa.) 

Plaintiff claims the alleged destruction of his legal materials has resulted in the loss of an 

opportunity to relitigate his underlying second degree murder and robbery conviction. Plaintiff’s 

murder conviction in 1993 was predicated upon a theory of accomplice liability.  According to 

Plaintiff, among the documents allegedly destroyed on July 17, 2014, were previously 

undisclosed letters from co-defendants and a witness. Plaintiff claims these documents would 

have exonerated him of all charges.  ECF No. 84, p. 13; ECF No. 161, pp. 9-11; ECF No. 155-2, 

pp. 27, 28 n.2, 41.  In addition, Plaintiff alleges that the lost or destroyed box of legal documents 

contained his copy of an Order entered in the United States District Court for the Eastern District 

of Pennsylvania on July 7, 2014, denying a Rule 60(b) motion for post-judgment relief, as well 

as his copy of the petition for relief. Plaintiff contends that without these copies, he was unable 

to timely file an appeal to the Third Circuit.  

 After a thorough review of the dockets of Plaintiff’s many attempts to obtain collateral 

relief from his underlying conviction, the Court finds Plaintiff’s claims not credible and 

otherwise so speculative as to not create a triable issue of fact. First, Plaintiff does not indicate 

what may have prevented him from filing an appeal of the court order dated July 7, 2014, given 
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that he was aware of the denial of his motion prior to July 17, 2014, the day his box of legal 

documents was allegedly destroyed.  The Federal Rules of Appellate Procedure permit the filing 

of an appeal without a copy of the complained of order.  F.R.A.P. 3(c).  The underlying docket 

establishes that missing a copy of the order did not preclude Plaintiff from seeking relief again 

on March 9, 2015, when Plaintiff filed a “Motion for Permission to File rule 60(b) Petition in 

Light of Cox v. Horn.”  Green, C.A. No. 03-cv-6879 (E.D. Pa.) at ECF No. 48. This motion was 

denied on the merits on March 22, 2015.  Id. at ECF No. 49.    

Plaintiff has also presented his claim for relief to the Court of Appeals for the Third 

Circuit, through an application pursuant to 28 U.S.C. § 2244 to file a second or successive 28 

U.S.C. § 2244 petition filed on January 11, 2017.  In re: Tyrone Greene, No. 17-1071(3d Cir. 

2017).  This petition includes copies of alleged exculpatory statements by co-defendants, but as 

Plaintiff now candidly admits, does not refer to the letters he claims to have received and lost in 

the allegedly destroyed box of legal materials. ECF No. 161, p. 10.  Plaintiff states that he has 

not disclosed the existence of these letters in his five prior Rule 60(b) motions or in his five 

previous appeals to Third Circuit because he “did not want to risk anything until the proper 

petitions were filed.”
9
 Id.    

Most recently, on March 23, 2017, Plaintiff filed yet another motion for “Permission to 

File Motion for Rule 60(b)(6) Relief.”  Green, No. 03-cv-6879 at ECF No. 56, 56-1. This motion 

again raises Plaintiff’s claim of actual innocence as grounds for relief. On October 30, 2017, the 

Honorable Gerald Austin McHugh denied Plaintiff’s motion, stating that upon “a thorough 

review of the record in this case, and in particular Petitioner’s previous filings and appeals, I am 

                                                 
9
 Plaintiff has filed at least five Rule 60(b) motions in the United States District Court for the Eastern District of 

Pennsylvania seeking relief from his criminal conviction, as well as five petitions in the Court of Appeals for the 

Third Circuit.  See, ECF No. 155-1, p. 166, and see Nos. 04-3799, 06-3486, 07-2832, 13-1083, 13-2218 and 17-

1071, all filed in the United States Court of Appeals for the Third Circuit.   
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compelled to deny the pending Permission to File Motion for Rule 60 (b)(6), Document No. 56.”  

Accordingly, as a procedural matter, in light of the opportunity to be heard and the thorough 

consideration of Plaintiff’s claims of actual innocence, Plaintiff cannot establish that the alleged 

destruction of legal documents impeded his ability to obtain review of his underlying conviction.   

Plaintiff fares no better on the merits of his claims.  Plaintiff contends the allegedly 

destroyed documents would establish his actual innocence of a role in planning the underlying 

robbery or participating as an accomplice.  ECF No. 84, p.13. According to Plaintiff, the witness 

statements would reveal that Plaintiff was unaware that co-defendants were planning a robbery 

and that he ran off before shots were fired.  Based upon these statements, Plaintiff contends he 

could not be considered an accomplice in the commission of the underlying crime.  Despite 

Plaintiff’s version of events, the Third Circuit has previously concluded that any evidence 

concerning Plaintiff’s role in planning the robbery would not affect a factfinder’s determination 

of guilt:  

At Green’s trial underlying his conviction for felony murder, all evidence of his 

role in planning the predicate robbery was excluded because he had earlier been 

acquitted of conspiracy to commit robbery. He was convicted as an accomplice. 

His claimed new evidence concerns his involvement in planning the robbery, and 

thus would have had no effect on a reasonable factfinder’s determination of guilt.   

 

 

ECF No. 155-2, p. 41.  With regard to Plaintiff’s theory that the alleged missing evidence would 

exonerate him of accomplice liability, Plaintiff seeks to establish that certain witness testimony 

was coerced. Plaintiff has previously presented this argument to the district court through a 

Motion to Recuse Judge McLaughlin, and to the Third Circuit through an application for 

permission to file a second or successive habeas petition, and it has been rejected both times. 

See, No. 03-6879, ECF No. 52, p. 5; ECF No. 55; In re Green, No. 17-1071, Application for 

Leave at pp. 16-23 (1/11/2017); Order (2/15/2017).    As discerned by the Third Circuit, Plaintiff 
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failed to satisfy the requirements to obtain authorization for a successive habeas petition, because 

he has not shown that the alleged newly discovered evidence “could not have been discovered 

previously through the exercise of due diligence” and, further, the evidence does not 

“demonstrate his actual innocence by clear and convincing evidence.”  Id.   Under these 

circumstances, given the availability of the previously undisclosed witness statements prior to 

the day allegedly destroyed, Plaintiff cannot establish that he has suffered an “actual injury” or 

prejudice to his federal habeas proceedings, as required to sustain his access to court claim.   

v. Green v. Burkhart, C.A. No. 14-159 (W.D. Pa.) 

Plaintiff’s final access to court claim, presented through a “Motion with New Matter,” 

seeks to litigate the effect of the allegedly lost items on an action brought against many of the 

same defendants in this action. Through Green v. Burkhart, Plaintiff sought damages arising out 

of an inmate assault in May 2014, alleged retaliation by corrections officers, and the lack of 

adequate medical treatment after the alleged assault.  Green v. Burkhart, C.A. No. 14-159 (W.D. 

Pa.).  During the preliminary stages of litigating his claims, Plaintiff filed a motion for spoliation 

sanctions based upon the alleged loss or destruction of the box at issue here, claiming that certain 

affidavits of other inmates corroborating his claims were lost, along with grievance responses 

needed to establish that he exhausted administrative remedies prior to filing suit.  Id. at 42-1.    

A hearing on Plaintiff’s motion was held November 19, 2014.  This Court determined 

that there were certain unexplained and contested inconsistencies in Plaintiff’s property 

inventory sheets recorded on the day of his arrival at SCI-Forest on July 17, 2014, and on the day 

he returned to SCI-Forest from the hospital. Accordingly, the Court entered a bench ruling 

granting in part and denying in part Plaintiff’s motion, as follows: 

The Court: That at any time during the course of this case, when we are 

either at trial, deciding dispositive motions, like summary judgment motions, if 
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there is an exhibit that you used to have that you don’t have, you may describe it 

and I will determine at that point whether or not the information or exhibits that 

the government produce can be used and how we will accept or not accept your 

affidavit of evidence that you no longer have.  So it will be on a case by case 

basis as the case proceeds.  As to your other documents and evidence that were 

in those boxes related to other cases, I make no ruling, you can’t use this for any 

other case. …. You cannot use this ruling for any other lawsuit but this one. 

Mr. Green: Well, your Honor – 

The Court:  Let me finish. You’ll have to make the similar motion in 

your other cases in front of the other judges and they will have to rule.  

Mr. Green: Okay, your Honor.  But, your Honor, what I’m trying to 

figure out is this.  I had affidavits from witnesses of a lot of these claims – 

The Court:  Do you understand what I’ve told you you could do?  What I 

told you you could do is you can say in your response or your pleading, I would 

have attached an affidavit by so and so which said, and I will determine how that 

will be received.  

Id. at ECF No. 223, pp. 11-12. Subsequently, the case was transferred for trial to the Honorable 

District Judge Arthur J. Schwab.  In the weeks leading up to trial, the Court ruled on several 

motions in limine, including two motions with regard to the admissibility of allegedly missing 

affidavits and grievances that Plaintiff asserted would support his claims.  Upon review of the 

evidence presented by the parties, Judge Schwab determined that Plaintiff failed to exhaust 

administrative remedies with regard to two grievances; the first, raising a claim of retaliation 

regarding the denial of a promotional transfer to another prison, and the second, a grievance 

regarding the alleged destruction of legal materials sent to the SCI-Forest law library for 

copying. Id. at ECF No. 171. 

In arriving at his decision, Judge Schwab found that one of the alleged grievance 

responses was dated three weeks after the box was allegedly lost, and so Plaintiff’s ability to 

appeal the grievance would not have been impeded.  As to the second grievance, Defendants 

presented evidence that Plaintiff belatedly appealed ten other grievances to final review that were 
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alleged to have been contained in the missing box. Plaintiff’s appeals noted that his delay was 

caused by the loss of his legal property.  However, “Plaintiff did not similarly attempt to file a 

late appeal of Grievance 512413 …., and offered no explanation why he did not do so.”  Id. at p. 

3.  Judge Schwab further determined that Plaintiff’s claims regarding the existence of several 

written statements in the missing box were not credible, and references to them would not be 

permitted at trial. Id. at ECF No. 200, p. 4. 

Plaintiff has appealed these rulings, and his appeal remains pending before the Third 

Circuit.  Green v. Burkhart, No. 17-2632 (3d Cir. October 5, 2017). Accordingly, Plaintiff has 

not lost his ability to present his claims or obtain relief, nor suffered an actual injury based upon 

the loss or destruction of legal documents, and thus cannot establish an access to courts claim.   

In sum, to prove his access to court claim, Plaintiff is required to show (1) he suffered an 

actual injury—that is, that he lost a chance to pursue a “nonfrivolous” or “arguable” underlying 

claim; and (2) he had no other “remedy that may be awarded as recompense” for the lost claim 

other than in the present denial of access suit. Christopher v. Harbury, 536 U.S. at 415; see also 

Monroe v. Beard, 536 F.3d at 205. The Court has surveyed Plaintiff’s various cases and 

determined that there are no material issues of fact regarding his ability to actively litigate any of 

them.  Accordingly, it is respectfully recommended that Defendants’ motion for summary 

judgment as to Plaintiff’s access to courts claim be granted.   

vi. Lost Copies from Prison Library 

Plaintiff has alleged a claim of retaliation against Defendant Friedline with respect to his 

failure to deliver copies of legal documents ordered from the prison library in June 2014. ECF 

No. 84, pp. 10 and 14.  Defendants seek entry of summary judgment as to this claim based upon 

the absence of any evidence of past grievances or litigation filed by Plaintiff against Friedline, or 

Case 1:15-cv-00045-AJS-SPB   Document 180   Filed 12/06/17   Page 31 of 41



32 

 

evidence of a temporal or causal connection between any grievances and Friedline.  ECF Nos. 

153, pp. 31-32; 154, p. 20. Plaintiff has failed to respond to Defendants’ motion for summary 

judgment, beyond to say that he “will produce his evidence at the summary judgment hearing” 

that Defendant Friedline “did not give Plaintiff [] his copies.” ECF No. 161, p. 12; and see, ECF 

No. 160, pp. 5-6.  Simply, this is wholly insufficient to establish that Plaintiff’s alleged injury is 

in any way causally related to prior grievances so as to establish a material issue of fact 

precluding summary judgment. See Robinson v. City of Pittsburgh, 120 F.3d 1286, 1302 (3d Cir. 

1997), abrogated on other grounds by Burlington N. & Santa Fe Ry. Co. v. White, 548 U.S. 53 

(2006) (in parallel Title VII context, noting that “the mere fact that adverse ... action occurs after 

a complaint will ordinarily be insufficient to satisfy the plaintiff’s burden of demonstrating a 

causal link between the two events” unless the timing is “unusually suggestive”).   

To the extent Plaintiff alleges that Friedline’s failure to deliver copies of documents from 

the library impeded his access to courts, he similarly fails to connect this loss to a meritorious or 

viable legal claim that has sustained an actual injury.   Accordingly, it is respectfully 

recommended that Defendants’ motion for summary judgment as to Plaintiff’s retaliation and 

access to court claims against Defendant Friedline be granted.   

2. Retaliation and Access to Courts Claims against Defendants McCue, 

Moore and Siegel.  

Pending before the Court are motions for summary judgment filed on behalf of DOC 

Defendants Moore and Siegel and on behalf of Defendant Mallorie McCue.  ECF Nos. 147, 152.  

As to these Defendants, Plaintiff alleges retaliation and access to court claims arising out of 

Moore and Siegel’s work as DOC grievance coordinators, and Attorney McCue’s representation 

of Dr. Abraham in Plaintiff’s suit filed at C.A. No. 14-159E (Green v. Burkhart). ECF No. 84, 

pp. 14-16.  
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Plaintiff claims that in the course of that litigation, Defendants Moore, Siegel and McCue 

withheld copies of certain grievances in order to interfere with Plaintiff’s ability to pursue his 

claims against Dr. Abraham.  In particular, Plaintiff alleges that Defendant McCue subpoenaed 

Plaintiff’s grievance record with regard to his claims against Dr. Abraham.  Plaintiff alleges that 

in responding to the subpoena, Defendants Siegel and Moore provided Plaintiff’s voluminous 

grievance history, but omitted certain grievances. Later, in conjunction with his motion to 

dismiss and based upon these alleged intentional omissions, Dr. Abraham (through Attorney 

McCue) claimed that Plaintiff had failed to exhaust available administrative remedies.  ECF No. 

84, p. 16.   

Review of the docket at C.A. No. 14-159E reveals that the complained of motion to 

dismiss was denied as to Defendant Abraham’s failure to exhaust defense, based upon then 

existing issues of fact regarding the availability of the full administrative review process.  Green 

v. Burkhart, at ECF No. 62; and  ECF No. 122, p. 21, n. 18.  However, as alleged in Plaintiff’s 

complaint here (ECF No. 84, p. 16), the “improperly omitted grievance documents” were 

belatedly produced, and were provided to the Court by Plaintiff prior to the disposition of the 

pending motion to dismiss.  See ECF No. 46.   

Subsequently, Dr. Abraham filed a motion for summary judgment, again asserting failure 

to exhaust as a complete defense, based upon Plaintiff’s failure to appeal his grievances against 

Dr. Abraham to final review. C.A. No. 14-159E, ECF No. 101.  This Court recommended that 

the motion be granted because the documents produced by Plaintiff unequivocally established 

that Plaintiff failed to fully exhaust available administrative remedies.  It was apparent that 

Plaintiff’s grievance initially was denied on the merits by a response dated August 5, 2014, more 

than two weeks after the alleged destruction of his box of legal documents, and yet Plaintiff 
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failed to follow appropriate procedures to appeal the grievance to final review.  C.A. No. 14-

159E, ECF No. 122, p. 24.   

Upon consideration of Plaintiff’s objections to the Report and Recommendation, then-

presiding District Judge Barbara Rothstein granted the motion for summary judgment in favor of 

Dr. Abraham on grounds independent of exhaustion:  

The Court need not determine whether there is a genuine dispute of fact 

concerning whether Plaintiff did, in fact, exhaust his available remedies because 

the Court finds that Plaintiff has not demonstrated a prima facie case. Plaintiff, in 

his Complaint, alleges that one stitch was “left in causing a cyst” on his head. Dkt. 

65 at 19. Even assuming this type of “cyst” qualifies as a serious medical need, 

i.e., a “condition [ ] that a failure to treat can be expected to lead to substantial and 

unnecessary suffering, injury, or death,” Colburn v. Upper Darby Twp., 946 F.2d 

1017, 1023 (3d Cir. 1991), Plaintiff’s medical records show that he was treated 

multiple times immediately following the May 6, 2014 attack and in the months 

thereafter. See Dkt. 99-2, Ex. 11.  Plaintiff has not alleged, let alone established, 

that he was refused or otherwise delayed treatment. See Compl., Dkt. 65; Pl’s 

Opp., Dkt. 112; Pl’s. Dep., Dkt. 99-1. Accordingly, Plaintiff has not met his 

burden of demonstrating that Abraham was deliberately indifferent to his serious 

medical needs. See Rouse v. Plantier, 182 F.3d 192, 197 (3d Cir. 1999). Thus, the 

Court grants summary judgment on Count VII.  

 

C.A. No. 14-159E, ECF No. 127, pp. 10-11. Based upon the ultimate disposition of his claim, 

Plaintiff suffered neither retaliation, nor an injury to his ability to litigate his claim sufficient to 

constitute a denial of access to the courts.  Accordingly, it is recommended that the motions for 

summary judgment filed on behalf of Attorney McCue (ECF No. 147) and DOC Defendants 

Siegel and Moore (ECF No. 152) be granted with respect to claims arising out of the alleged 

withholding of certain grievance documents.
 10

   

3. Eighth Amendment Deliberate Indifference Claims Against Defendants 

Jin, Herbik, Maxa, and Stroup.  

                                                 
10

 Plaintiff also alleges that these Defendants committed a fraud upon the court, misrepresented and/or lied to the 

court, and otherwise conspired to “improperly omit and submit [requested copies of grievances] to the court.”  ECF 

No. 84, p. 16.  However, all issues regarding production of the challenged documents were resolved during the 

pendency of Plaintiff’s underlying litigation, and this Court concluded that the production delays resulted in no harm 

to Plaintiff’s claims, and were otherwise reasonably explained. C.A. No. 14-159E, ECF No. 122.     

Case 1:15-cv-00045-AJS-SPB   Document 180   Filed 12/06/17   Page 34 of 41



35 

 

Defendants Jin, Herbik, Maxa and Stroup have filed a motion for summary judgment as 

to Plaintiff’s Eighth Amendment claims against each of them arising out of alleged deliberate 

indifference with regard to Plaintiff’s medical care.  ECF No. 143. Plaintiff has not filed a 

response to Defendants’ motion for summary judgment, but through his complaint and 

“Supplemental Pretrial Statement of Facts,” alleges that each of these Defendants, as well as 

Defendant Abraham, were deliberately indifferent to Plaintiff’s ongoing back pain, and delayed 

treatment, testing and/or pain medication such that he now suffers permanent neurologic 

symptoms.   ECF Nos. 84, 162, pp. 9-12.   

As this Court has indicated supra, “[i]n order to establish a violation of [the] 

constitutional right to adequate medical care, evidence must show (i) a serious medical need, and 

(ii) acts or omissions by prison officials that indicate deliberate indifference to that need.” 

Natale, 318 F.3d at 582.  Deliberate indifference is generally not found when some level of 

medical care has been offered to the inmate. Clark v. Doe, 2000 WL 1522855, at *2 (“courts 

have consistently rejected Eighth Amendment claims where an inmate has received some level 

of medical care”).   

The Court has reviewed Plaintiff’s medical records as submitted by the parties.  The 

records reveal a consistent and ongoing attempt by each of the Defendant medical providers to 

determine the cause of Plaintiff’s alleged back pain and neuropathy, and to treat his pain.  

Objective testing through various modalities was provided throughout the course of the fifteen 

month period at issue, and Plaintiff was consistently provided medication for his pain when he 

visited sick call and claimed to be symptomatic, and included at various times, OxyContin, 

Mobic and Neurontin.  Plaintiff was also provided a cane when he claimed to lack stability.  ECF 

No. 144-3.  
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Despite no objective evidence of injury or disease supporting his persistent complaints, 

Plaintiff was referred by Defendant Jin in April 2015 for an EMG nerve conduction study.  ECF 

No. 144-3, p. 6.  The consulting physician determined there was no evidence of neuropathy or 

radiculopathy.  Id. Despite these findings, and because Plaintiff continued to complain of pain, 

Dr. Jin ordered a second consultation with Allegheny General Hospital’s neurology clinic in May 

2015.  The consulting physician reviewed Plaintiff’s tests, including x-rays, an EMG nerve 

conduction study, MRI of the thoracic and lumbar spine, and all were determined to show 

Plaintiff’s spine was normal, with no cord compromise or neural stenosis.  ECF No. 144-3, p. 3.  

The consulting neurologist concluded Plaintiff “has some embellishment of symptoms based on 

the nature of his exam and some inconsistent findings.” Id. at 4.    

Based upon the Court’s review of Plaintiff’s medical records, there is no evidence that 

any of the medical Defendants evinced deliberate indifference to Plaintiff’s medical condition. 

Rather, each sought to determine the cause, if any, of Plaintiff’s alleged neuropathy and pain, 

and treated his complaints on a timely and appropriate basis.  Plaintiff’s complaints that the 

medical Defendants waited too long to schedule his EMG testing or a neurology consult, or 

inappropriately changed or discontinued medication in light of their independent and reasonable 

assessment of Plaintiff’s condition, amount to nothing more than disagreement concerning the 

course of his care and do not suffice to satisfy the deliberate indifference standard.  Viewing all 

of the evidence in the light most favorable to Plaintiff, Defendants Jin, Herbik, Maxa, and Stroup 

are entitled to entry of summary judgment in their favor.   

4. Dismissal of Complaint Against Defendants Abraham and Maddie  

Pursuant to Rule 4(m) of the Federal Rules of Civil Procedure, it is recommended that the 

Court dismiss Defendants Abraham and Maddie from this action, due to Plaintiff’s failure to 
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provide sufficient information to effect service of the complaint upon either of these Defendants.  

The docket of this matter reflects that Plaintiff submitted a Form USM-285 to the Court on 

March 4, 2015, directing service to Dr. Abraham at SCI-Forest.  ECF No. 8.  On August 18, 

2015, the United States Marshals Service (“USMS”) returned the service copy to the Court, 

indicating that service was attempted at the address indicated, but could not be effected due to an 

incorrect or inadequate address.  ECF No. 22.  Thereafter, Plaintiff filed an amended complaint 

and added “PA Maddie” as a Defendant.  Plaintiff submitted service forms for newly named 

defendants, and this Court ordered service on May 4, 2016.  ECF No. 96.  Service was effected 

as to the new defendants, with the apparent exception of “PA Maddie,” who remains 

unrepresented by counsel.   

On January 5, 2017, Plaintiff filed a motion to have the Court direct the USMS to again 

attempt service on Defendant Abraham and Defendant Maddie.  ECF No. 132.  Plaintiff 

indicated that he had successfully served Dr. Abraham in a prior lawsuit at the address provided, 

and that he successfully effected service as to Defendant Maddie’s coworker, Defendant Jin, at 

the address provided.  Id.   

The Court ordered Plaintiff to supply USM-285 forms indicating appropriate addresses 

for each Defendant, and upon receipt, ordered the USMS to effect service.  ECF Nos. 165, 166. 

The addresses provided by Plaintiff were substantially identical to the addresses he previously 

supplied, and service was again attempted on May 24, 2017.  As of this date, it is apparent that 

service has not occurred.   

Rule 4(m) of the Federal Rules of Civil Procedure provides that the court must dismiss an 

action without prejudice against any defendant who has not been served within 90 days after the 

complaint is filed.  Fed. R. Civ. P. 4.  The time for service may be extended upon a showing of 
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good cause.  Id.  This rule applies to all litigants, including pro se prisoners proceeding in forma 

pauperis:   

While IFP status confers an entitlement to issuance and service of process, see 28 

U.S.C. § 1915(d) and Fed. R. Civ. P. 4(c)(3), the plaintiff must provide sufficient 

information for the court to do so. See Lee v. Armontrout, 991 F.2d 487, 489 (8th 

Cir. 1993) (it is the responsibility of a plaintiff proceeding pro se and IFP to 

provide proper addresses for service). Harris failed to provide a valid address for 

defendant McMullen so that the USMS could properly effect service. Harris has 

not pointed to any authority instructing that a District Court or the USMS must 

engage in extraordinary measures to assist an IFP litigant in locating a defendant's 

address for the purpose of service of process, and we are not aware of any. 

 

Harris v. McMullen, 609 F. App’x 704, 707 (3d Cir. 2015).  In this case, Plaintiff has known 

since at least January 2017 that the addresses previously provided to the Court in this action were 

not sufficient to effect service. However, Plaintiff provided the USMS with substantially 

identical addresses for both Dr. Abraham and PA Maddie.  Neither the Court nor the USMS is 

obligated to locate either Defendant’s current address, as that responsibility remains with 

Plaintiff.   

Under the circumstances presented, the Court recommends the dismissal of Plaintiff’s 

complaint against Defendants Abraham and Maddie. In so doing, the Court considers the six 

factors set forth by the Third Circuit in Poulis v. State Farm & Casualty Co., 747 F.2d 863 (3d 

Cir. 1984).
11

 “[N]ot all Poulis factors need be satisfied in order to dismiss a complaint,” and no 

                                                 
11

 The Poulis factors address: 

 

(1) the extent of the party's personal responsibility; (2) the prejudice to the adversary caused by the 

failure to meet scheduling orders and respond to discovery; (3) a history of dilatoriness; (4) 

whether the conduct of the party or the attorney was willful or in bad faith; (5) the effectiveness of 

sanctions other than dismissal, which entails an analysis of alternative sanctions; and (6) the 

meritoriousness of the claim or defense. 

 

 

Id., 747 F.2d at 868. 
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one factor is conclusive. Briscoe v. Klaus, 538 F.3d 252, 263 (3d Cir. 2008). Here, weighing the 

factors leads strongly toward dismissal.  

 First, it is clearly Plaintiff’s personal responsibility to locate and provide the USMS with 

an accurate and current address to effect service.  Second, while Defendants Abraham and 

Maddie do not appear to be prejudiced by Plaintiff’s failure to comply with Rule 4(m), Plaintiff 

has been aware of the insufficiency of the addresses provided since at least January 2017 (and, 

with regard to Defendant Abraham, since 2015).  However, he has failed to act promptly to 

provide the required information to permit this action to proceed as to these Defendants, and so 

may be considered to manifest a history of dilatoriness.  Finally, for the reasons set forth as to 

each of the remaining medical Defendants, Plaintiff’s claims against Defendants Abraham and 

Maddie lack merit, and summary judgment in their favor would otherwise be warranted given 

the absence of any evidence that Plaintiff’s medical condition suffered as the result of deliberate 

indifference on the part of either Defendant Abraham or Defendant Maddie. 

 Accordingly, after weighing the above factors, it is recommended that Defendants 

Abraham and Maddie be dismissed from this action without prejudice.   

III. CONCLUSION 

For the foregoing reasons, it is respectfully recommended as follows:   

(1) The motion for summary judgment filed on behalf of Defendants Apadaca, Brian, 

Burkhart, Cole, Conrad, Estate of Bill Dombrowski, Ferdarko, Friedline, Gearhart, 

Gilara, Hagerty, Horton, Hulse, Jordan, Mahany, Marde, Moore, Oberlander, Siegel, 

Smead, Wentz and Williams (ECF No. 152) be GRANTED; 

(2) The motion for summary judgment filed on behalf of Defendant McCue (ECF No. 

147) be GRANTED; 
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(3) The motion for summary judgment filed on behalf of Defendants Herbick, Jin, Maxa 

and Stroup (ECF  No. 143) be GRANTED;  

(4) Pursuant to Rule 4(m) of the Federal Rules of Civil Procedure and the factors set 

forth in Poulis v. State Farm Fire & Cas. Co., 747 F.2d 863, 868 (3d Cir.1984), it is 

recommended that Defendants Abraham and PA Maddie be dismissed from this 

action without prejudice; and 

(5) The “Motion with New Matter” filed by Plaintiff (ECF No. 170) be GRANTED, but 

that summary judgment as the claims asserted therein be entered in favor of 

Defendants Friedline, Smead and Gilara.  

In light of the recommendation that summary judgment be granted as to all federal 

claims, and that Defendants Maddie and Abraham be terminated from the docket of this action 

pursuant to Rule 4(m) of the Federal Rules of Civil Procedure, it is further recommended that the 

Court decline to exercise supplemental jurisdiction over any remaining state law claims, and that 

such claims be dismissed without prejudice. The Clerk should be directed to close this case. 

In accordance with the Magistrate Judges Act, 28 U.S.C. § 636(b) (1)(B) and (C), and 

Rule 72.1.4(B) of the Local Rules for Magistrate Judges, the parties are allowed fourteen (14) 

days from the date of service to file written objections to this Report and Recommendation. Any 

party opposing the objections shall have fourteen (14) days from the date of service of objections 

to respond thereto. Failure to file timely objections may constitute a waiver of any appellate 

rights. See e.g., Nara v. Frank, 488 F.3d 187 (3d Cir. May 8, 2007).  

      /s/ Susan Paradise Baxter  

      SUSAN PARADISE BAXTER 

      United States Magistrate Judge 

 

Dated:  December 6, 2017 

 
cc:  The Honorable Barbara Rothstein  
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United States District Judge 
   

 Tyrone Green  

 EP 4593 

 SCI Albion 

 10745 RT 18 

 Albion, PA 16475 
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