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IN THE UNITED STATES DISTRICT COURT 

FOR THE WESTERN DISTRICT OF PENNSYLVANIA 

 

 

JARRON DARVEZ JACKSON,  :  

      : 

  Plaintiff,   : C.A. No. 15-153 ERIE 

      :  

  vs.    : District Judge Rothstein 

      :  Magistrate Judge Baxter 

UNITED STATES OF AMERICA, et al., : 

      : 

  Defendants.   : 

 

 

MAGISTRATE JUDGE’S REPORT AND RECOMMENDATION 

 

 

I. RECOMMENDATION 

 It is respectfully recommended that the pending motions be resolved as follows:  

(1) The Motion to Dismiss filed on behalf of Corizon Health, Inc., ECF No. 80, be denied 

as to Plaintiff’s medication access claim, but granted as to Plaintiff’s claim arising out 

of medical care provided to treat injuries sustained in an assault; 

(2) The Motion to Dismiss filed on behalf of the United States of America, the 

Department of Justice and the United States Marshals, ECF No. 82, be granted as to 

Plaintiff’s Bivens claims, but denied without prejudice on the basis of exhaustion of 

administrative remedies;  

(3) The Motion to Dismiss filed on behalf of UPMC Mercy, ECF No. 84, be granted; 

and, 

(4) The Motion to Dismiss filed on behalf of Allegheny County, Rich Fitzgerald, Orlando 

Harper, Simon Wainwright, Garcia Chavez, and Eugene Judge, ECF No. 89, be 

granted as to Plaintiff’s official capacity claim, as well as his failure to protect, and 
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retaliation claims, but denied as to Plaintiff’s claims against Allegheny County and 

Defendants Fitzgerald, Harper and Wainwright, arising out of the alleged denial of 

medication.   

II.  REPORT 

A. Relevant Background and Procedural History 

Jarron Darvez Jackson (“Plaintiff”) is a prisoner presently incarcerated at the Edgefield 

Federal Correctional Institution in South Carolina.  Proceeding pro se and in forma pauperis, 

Plaintiff initiated this action in June 2015, with a complaint setting forth numerous legal claims 

spanning a period of eight years, and sounding in false arrest/false imprisonment, malicious 

prosecution, deliberate indifference, due process, equal protection, failure-to-protect, breach of 

contract, etc.   

Pursuant to the Prisoner Litigation Reform Act (PLRA), 28 U.S.C. §1915(e)(2); 28 

U.S.C. § 1915A, the Court identified multiple deficiencies in the complaint, and required 

Plaintiff to file an amended complaint limited to claims not barred by applicable statutes of 

limitations and drafted in accordance with the Federal Rules of Civil Procedure. ECF No. 5.  

Plaintiff subsequently filed both an amended complaint and a motion to appoint counsel. ECF 

Nos. 11, 13.  The Court granted Plaintiff’s motion to appoint counsel and the action was 

administratively closed pending an appearance by counsel. ECF No. 37.  Upon receipt of 

declinations of representation by three attorneys, the Court reopened the action and advised 

Plaintiff that he would be responsible for the prosecution of his case.  ECF No. 50.  Defendants 

thereafter filed motions to dismiss. Plaintiff responded by filing his second amended complaint.  

ECF No. 79.   
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Reading his operative complaint liberally as the Court is required to do, Erickson v. 

Pardus, 551 U.S. 89, 94 (2007), Plaintiff alleges an Eighth Amendment claim against the United 

States of America and the Department of Justice/United States Marshal Service (“USMS”) 

(hereinafter, collectively, the “Federal Defendants”) for the denial of medical care while housed 

as a pre-trial detainee at the Allegheny County Jail (“ACJ”).  Specifically, Plaintiff alleges that 

upon transferring custody to the ACJ, the USMS failed to ensure that his prescribed asthma, 

pain, and psychiatric medication would continue to be made available to him, and that his 

medical needs would otherwise be met.  ECF No. 79, pp. 2-3.   

Plaintiff next alleges claims against Allegheny County, Rich Fitzgerald, Orlando Harper, 

Simon Wainwright, Garcia Chavez, and Eugene Judge, (“Allegheny County Defendants”), 

arising out of the alleged deprivation of medical care and the failure to protect him from an 

inmate assault while he was incarcerated at the ACJ.  Plaintiff states that upon his admission to 

the ACJ, the Allegheny County Defendants failed to intervene with the contracted medical 

provider, Corizon Health, Inc. (“Corizon”), to ensure that medication was provided as previously 

prescribed.  Plaintiff alleges that he submitted complaints regarding the denial of his medication 

to ACJ medical personnel as well as to Defendants Allegheny County Executive Rich Fitzgerald, 

ACJ Warden Orlando Harper, and ACJ Deputy Warden Simon Wainwright, to no avail.   

Plaintiff further alleges that ACJ officials were negligent and otherwise deliberately 

indifferent in failing to protect Plaintiff from an assault by two inmates who were “extorting” 

other inmates. Plaintiff alleges that despite general knowledge of the character of the involved 

inmates, and information that Plaintiff had been targeted, ACJ officials failed to intervene for his 

protection.  In addition, Plaintiff alleges that ACJ Corrections Officers Eugene Judge and Garcia-
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Chavez retaliated against him because he complained about the denial of his medication, and that 

this retaliation “lead to the assault.” ECF No. 79, p. 5.  

Plaintiff has filed claims against UPMC Mercy, alleging that it was deliberately 

indifferent and otherwise negligent in treating Plaintiff for a concussion and facial swelling 

sustained in the assault.  In particular, Plaintiff alleges that UPMC Mercy wrongfully discharged 

and released Plaintiff to return to ACJ.   

Plaintiff further alleges claims against Defendant Corizon, arising out of a policy of 

denying medication to incoming prisoners with valid prescriptions, and requiring that new 

prescriptions be issued from Corizon physicians.  Plaintiff alleges that Corizon’s process and 

policy delayed access to his medication for up to one week. In addition, Plaintiff alleges that 

Corizon implemented policies that preclude medical staff from exercising discretion in treating 

inmates and, in turn, this resulted in the lack of “effective treatment” after Plaintiff’s assault.   

Pending before the Court are motions to dismiss filed on behalf of Corizon [ECF No. 80], 

the Federal Defendants [ECF No. 82], UPMC Mercy [ECF No. 84], and the Allegheny County 

Defendants [ECF No. 89], all of whom argue that Plaintiff has failed to state cognizable claims 

upon which relief may be granted. Plaintiff has filed responses to the motions filed on behalf of 

Corizon [ECF No. 121] and the Federal Defendants [ECF No. 110], but despite having been 

granted ample time to respond to the motions to dismiss filed on behalf of Defendants UPMC 

and Allegheny County, Plaintiff has failed to do so in a timely manner. This matter is now ripe 

for consideration. 

B. Standards of Review 

1. Motion to Dismiss  
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A motion to dismiss filed pursuant to Federal Rule of Civil Procedure 12(b)(6) must be 

viewed in the light most favorable to the plaintiff and all the well-pleaded allegations of the 

complaint must be accepted as true. Erickson, 551 U.S. at 93-94. A complaint must be dismissed 

pursuant to Rule 12 (b)(6) if it does not allege “enough facts to state a claim to relief that is 

plausible on its face.” Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 570 (2007).  See also 

Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009) (specifically applying Twombly analysis beyond the 

context of the Sherman Act).    

The Court need not accept inferences drawn by plaintiff if they are unsupported by the 

facts as set forth in the complaint. See California Pub. Employee Ret. Sys. v. The Chubb Corp., 

394 F.3d 126, 143 (3d Cir. 2004) citing Morse v. Lower Merion School Dist., 132 F.3d 902, 906 

(3d Cir. 1997). Nor must the court accept legal conclusions set forth as factual allegations.  

Twombly, 550 U.S. at 555, citing Papasan v. Allain, 478 U.S.  265, 286 (1986). See also 

McTernan v. City of York, Pennsylvania, 577 F.3d 521, 531 (3d Cir. 2009) (“the tenet that a 

court must accept as true all of the allegations contained in a complaint is inapplicable to legal 

conclusions”). A Plaintiff’s factual allegations “must be enough to raise a right to relief above 

the speculative level.” Twombly, 550 U.S. at 555, citing 5 C. Wright & A. Miller, Federal 

Practice and Procedure § 1216, pp. 235-36 (3d ed. 2004). Although the United States Supreme 

Court does “not require heightened fact pleading of specifics, [the Court does require] enough 

facts to state a claim to relief that is plausible on its face.” Id. at 570.   

In other words, at the motion to dismiss stage, a plaintiff is “required to make a ‘showing’ 

rather than a blanket assertion of an entitlement to relief.” Smith v. Sullivan, 2008 WL 482469, at 

*1 (D. Del. February 19, 2008) quoting Phillips v. County of Allegheny, 515 F.3d 224, 231 (3d 

Cir. 2008). “This ‘does not impose a probability requirement at the pleading stage,’ but instead 

Case 1:15-cv-00153-SPB   Document 131   Filed 01/26/18   Page 5 of 23



6 

 

‘simply calls for enough facts to raise a reasonable expectation that discovery will reveal 

evidence of’ the necessary element.” Phillips, 515 F.3d at 234, quoting Twombly, 550 U.S. at 

556.    

The Third Circuit subsequently expounded on the Twombly/Iqbal line of cases: 

To determine the sufficiency of a complaint under Twombly and Iqbal, 
we must take the following three steps: 
 
First, the court must ‘tak[e] note of the elements a plaintiff must plead to 
state a claim.’ Second, the court should identify allegations that, ‘because 
they are no more than conclusions, are not entitled to the assumption of 
truth.’ Finally, ‘where there are well-pleaded factual allegations, a court 
should assume their veracity and then determine whether they plausibly 
give rise to an entitlement for relief.’ 
  

 

Burtch v. Milberg Factors, Inc., 662 F.3d 212, 221 (3d Cir. 2011) quoting Santiago v. 

Warminster Twp., 629 F.3d 121, 130 (3d Cir. 2010). 

2. Pro Se Pleadings and Filings 

Pro se pleadings and filings, “however inartfully pleaded,” must be held to “less stringent 

standards than formal pleadings drafted by lawyers” Haines v. Kerner, 404 U.S. 519, 520 (1972). 

If the court can reasonably read pleadings to state a valid claim on which the litigant could 

prevail, it should do so despite failure to cite proper legal authority, confusion of legal theories, 

poor syntax and sentence construction, or litigant’s unfamiliarity with pleading requirements. 

Boag v. MacDougall, 454 U.S. 364 (1982); United States ex rel. Montgomery v. Brierley, 414 

F.2d 552, 555 (3d Cir. 1969) (A “petition prepared by a prisoner ... may be inartfully drawn and 

should … be read ‘with a measure of tolerance’”); Freeman v. Department of Corrections, 949 

F.2d 360 (10th Cir. 1991). Under our liberal pleading rules, a district court should construe all 

allegations in a complaint in favor of the complainant. Gibbs v. Roman, 116 F.3d 83 (3d Cir. 

1997) overruled on other grounds by Abdul-Akbar v. McKelvie, 239 F.3d 307 (3d Cir. 2001); see 
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also, Nami v. Fauver, 82 F.3d 63, 65 (3d Cir. 1996) (discussing Fed. R. Civ. P. 12(b)(6) 

standard); Markowitz v. Northeast Land Co., 906 F.2d 100, 103 (3d Cir. 1990) (same).  

However, there are limits to the court’s procedural flexibility—“pro se litigants still must allege 

sufficient facts in their complaints to support a claim ... they cannot flout procedural rules — 

they must abide by the same rules that apply to all other litigants.” Mala v. Crown Bay Marina, 

Inc., 704 F.3d 239, 245 (3d Cir. 2013) (citations omitted). Accordingly, because Plaintiff is a pro 

se litigant, this Court will consider the facts and make inferences where it is appropriate. 

C. Discussion 

Plaintiff has brought his claims pursuant to 42 U.S.C. § 1983 (“Section 1983”), which 

“provides remedies for deprivations of rights established in the Constitution or federal laws. It 

does not, by its own terms, create substantive rights.” Kaucher v. County of Bucks, 455 F.3d 418, 

423 (3d Cir. 2006) citing Baker v. McCollan, 443 U.S. 137, 145 n. 3 (1979) (footnote omitted). 

Thus, in order to state a claim for relief under Section 1983, the plaintiff must allege facts from 

which it could be inferred that “the defendant, acting under color of state law, deprived him or 

her of a right secured by the Constitution or the laws of the United States.” Id.  

Plaintiff has alleged that Defendants violated his rights provided by the Eighth 

Amendment to the Constitution and, as to the Allegheny County Defendants, his First and Eighth 

Amendment rights. Plaintiff appears to have been a pretrial detainee at ACJ, and so his claims 

arise, if at all, pursuant to the Fourteenth Amendment Due Process Clause. ECF No. 79, p. 2.  

Natale v. Camden County Corr. Facility, 318 F.3d 575, 581 (3d Cir. 2003)(“While the Eighth 

Amendment prohibits the infliction of cruel and unusual punishment upon prisoners, it applies 

only ‘after [the State] has secured a formal adjudication of guilt in accordance with due process 

of law.’”).  Accordingly, based on the factual allegations of the amended complaint, the Court 
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will liberally construe Plaintiff’s claims as arising under the Fourteenth Amendment. See id. 

(noting that “the Supreme Court has concluded that the Fourteenth Amendment affords pretrial 

detainees protections ‘at least as great as the Eighth Amendment protections available to a 

convicted prisoner,’ without deciding whether the Fourteenth Amendment provides greater 

protections.”). Therefore, the Court looks to the Eighth Amendment standard as a guideline for 

the Fourteenth Amendment review. 

Plaintiff primarily alleges the violation of his constitutional rights through the denial of 

appropriate medical care. The Eighth Amendment prohibition on cruel and unusual punishment, 

through which Plaintiff’s allegations are examined, prohibits the imposition of “unnecessary and 

wanton infliction of pain contrary to contemporary standards of decency.” Helling v. McKinney, 

509 U.S. 25, 32 (1993). In Estelle v. Gamble, 429 U.S. 97 (1976), the Supreme Court held that 

prison officials violate the Eighth Amendment when they act deliberately indifferent to a 

prisoner’s serious medical needs by “intentionally denying or delaying access to medical care or 

intentionally interfering with the treatment once prescribed.” Id. at 104-05. Thus, to state a 

constitutional claim under 42 U.S.C. § 1983, a plaintiff must allege facts, which taken as true, 

would establish (1) a subjective showing that “the defendants were deliberately indifferent to [his 

or her] medical needs” and (2) an objective showing that “those needs were serious.” Rouse v. 

Plantier, 182 F.3d 192, 197 (3d Cir. 1999). 

 In determining the adequacy of Plaintiff’s allegations, the Court is mindful that  

“mere disagreement as to the proper medical treatment” does not “support a claim of an eighth 

amendment violation.” Monmouth County Corr. Inst. v. Lanzaro, 834 F.2d 326, 346 (3d Cir. 

1987).  Further, when medical care is provided, “[it is presumed] that the treatment of a prisoner 

is proper absent evidence that it violates professional standards of care.” Pearson v. Prison 
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Health Serv., 850 F.3d 526, 535 (3d Cir. 2017) citing Brown v. Borough of Chambersburg, 903 

F.2d 274, 278 (3d Cir. 1990) (“[I]t is well established that as long as a physician exercises 

professional judgment his behavior will not violate a prisoner’s constitutional rights”). See also 

Norris v. Frame, 585 F.2d 1183, 1186 (3d Cir.1978) (“[w]here the plaintiff has received some 

care, inadequacy or impropriety of the care that was given will not support an Eighth 

Amendment claim.”).  

1. Corizon’s Motion to Dismiss 

Corizon moves to dismiss Plaintiff’s complaint pursuant to Federal Rule of Civil 

Procedure 12(b)(6) for failure to state a claim.  In support of its motion to dismiss, Corizon 

argues: (1) no respondeat superior liability exists as to Corizon; and (2) the complaint fails to 

allege any custom or policy that resulted in a constitutional injury so as to impose liability on 

Corizon.  

Plaintiff’s deliberate indifference claims against Corizon arise out of Corizon’s 

implementation of a policy that requires valid pre-existing prescriptions for incoming prisoners 

be rewritten by Corizon medical staff. Plaintiff alleges that this process unnecessarily results in 

medication delivery delays. Plaintiff also alleges that Corizon’s medical administration policies 

resulted in the failure of its staff to provide “effective treatment” for injuries he sustained in an 

assault.  ECF No. 79, pp. 5-6.    

Corizon correctly indicates that it cannot be held liable for the acts of its employees under 

a theory of respondeat superior, or vicarious liability. Natale, 318 F.3d at 583–84, citing Monell 

v. Department of Social Services, 436 U.S. 658, 691 (1978).  Rather, in order for Plaintiff to state 

a cognizable claim, Plaintiff must allege that there was a relevant Corizon policy or custom, and 
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that the policy caused the constitutional violation alleged. Id. citing Board of County Comm’rs of 

Bryan County, Oklahoma v. Brown, 520 U.S. 397, 404 (1997).  

In this action, Plaintiff alleges that Corizon maintains a policy or custom denying access 

to previously issued prescriptions, and imposing a requirement that prescriptions be reissued, 

resulting in a significant delay in receipt of prescribed care.  Under such circumstances, Plaintiff 

has minimally stated a prima facie claim of constitutional harm.  First, it is noted that the policy 

of requiring prescriptions to be reissued has been considered by this Court previously and found 

facially constitutional, in furtherance of legitimate penological interests.  See, Gagliardi v. 

County of Allegheny, 2007 WL 838971, at *6–7 (W.D. Pa. Mar. 15, 2007) quoting Garcia v. 

County of Bucks, PA, 155 F. Supp.2d 259, 267 n.12 (E.D. Pa. 2001) (“Because of their 

responsibility to provide proper medical care, prison authorities clearly have a legitimate interest 

in controlling the prescription and administration of medication to persons in their custody. 

Legitimate prisoner safety and prison security interests are also clearly implicated by inmate 

possession of even prescription drugs.”).  However, Plaintiff alleges that he was denied access to 

his prescribed medication to treat pain, mental health issues, and asthma for an extended period 

of time.  These allegations, at this stage of the litigation, are sufficient to state a claim that 

Corizon’s policy “intentionally den[ied] or delay[ed] access to medical care or intentionally 

interfer[ed] with the treatment once prescribed,” in violation of Plaintiff’s constitutional rights.  

Estelle, 429 U.S. at 104-05.   

Plaintiff further alleges a claim that as a result of Corizon policy, he was denied effective 

concussion treatment after suffering an inmate assault. However, Plaintiff’s complaint makes 

clear that after the assault, he was immediately transported to UPMC Mercy Hospital for an 

assessment and treatment of his injuries, and then released by hospital staff to return to the ACJ. 
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In light of these allegations, it is apparent that Plaintiff’s claim arises from “[m]ere disagreement 

as to the proper course of medical treatment,” which is insufficient to state a Fourteenth 

Amendment deliberate indifference claim. Spruill v. Gillis, 372 F.3d 218, 235 (3d Cir. 2004) 

citing Lanzaro, 834 F.2d at 346; see also, Norris, 585 F.2d at 1186 (“[w]here the plaintiff has 

received some care, inadequacy or impropriety of the care that was given will not support an 

Eighth Amendment claim.”). 

In light of the foregoing, it is recommended that Corizon’s motion to dismiss be denied 

with regard to Plaintiff’s claims regarding medication procedures for incoming inmates, but 

granted as to Plaintiff’s claims related to medical treatment after the inmate assault.   

2. Federal Defendants’ Motion to Dismiss 

The Federal Defendants have filed a motion to dismiss alleging a lack of subject matter 

jurisdiction pursuant to Federal Rule of Civil Procedure 12(b)(1), or in the alternative, a motion 

for summary judgment. Fed. R. Civ. P. 56. Defendants argue that Plaintiff failed to exhaust 

available administrative remedies within the agency he seeks to sue (in this instance, the USMS) 

before filing this lawsuit, a prerequisite to seeking relief in court under the Federal Tort Claims 

Act (“FTCA”), 28 U.S.C. § 2675, et seq. 

The FTCA is a limited waiver of the sovereign immunity of the United States. White–

Squire v. U.S. Postal Service, 592 F.3d 453, 456 (3d Cir. 2010). The Supreme Court has 

established that “[t]he FTCA bars claimants from bringing suit in federal court until they have 

exhausted their administrative remedies.” McNeil v. United States, 508 U.S. 106, 113 (1993); 

and see Shelton v. Bledsoe, 775 F.3d 554, 569 (3d Cir. 2015) (“No claim can be brought under 

the FTCA unless the plaintiff first presents the claim to the appropriate federal agency and the 

agency renders a final decision on the claim.”); Deutsch v. United States, 67 F.3d 1080, 1091 (3d 
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Cir. 1995) (“[A] claimant must have first presented the claim, in writing and within two years 

after its accrual, to the appropriate federal agency, and the claim must have been denied.”). 

Because the FTCA permits suits against the Government by private parties, its presentment 

requirement and limitation periods are considered jurisdictional. See Roma v. United States, 344 

F.3d 352, 362 (3d Cir. 2003); see also Shelton, 775 F.3d at 569 (“This requirement is 

jurisdictional and cannot be waived.”). Accordingly, a district court must dismiss a suit for lack 

of subject matter jurisdiction when a petitioner “fail[s] to heed that clear statutory command” and 

does not first exhaust administrative remedies. McNeil, 508 U.S. at 113. See also, Abulkhair v. 

Bush, 413 F. App’x 502, 506 (3d Cir. 2011). 

In this case, the USMS is the relevant federal agency. In support of the motion, 

Defendants present an affidavit from the USMS General Counsel, who attests that Plaintiff never 

filed an administrative tort claim with the USMS. ECF No. 83-7. Plaintiff responds with a copy 

of a Form SF-95, dated April 20, 2015, as well as copies of correspondence purportedly sent to 

the USMS office in Pittsburgh, Pennsylvania, in support of his claim that he timely submitted an 

administrative claim to the USMS. ECF No. 111-2, p. 6; ECF No. 111-3. 

 It is apparent that resolution of the exhaustion issue in this particular case rests on a 

factual dispute and requires further development of the factual record. As it presently stands, the 

USMS attests that its legal office never received Plaintiff’s administrative tort claim; and the 

Plaintiff asserts that he tendered his claim directly to the local USMS office and filed a timely 

SF–95 form. Resolution of this dispute requires us to assess the credibility of the Plaintiff’s 

claims regarding submission of his tort claim, a credibility determination which cannot be made 

by the Court under either Rule 12(b)(1) or Rule 56. It is recommended, therefore, that the motion 

to dismiss Plaintiff’s FTCA claims on exhaustion grounds be denied. 

Case 1:15-cv-00153-SPB   Document 131   Filed 01/26/18   Page 12 of 23



13 

 

 The Federal Defendants also seek dismissal of any constitutional claims arising under 

Bivens v. Six Unknown Agents of the Federal Bureau of Narcotics, 403 U.S. 388 (1971).  As 

indicated by the Federal Defendants, such claims are permitted only against federal officers in 

their individual capacities.  Warren v. U.S., 279 F. App’x 162, 163 (3d Cir. 2008) (“Bivens only 

authorizes suit against federal officials in their individual capacities, not the United States and 

federal agencies.”) citing F.D.I.C. v. Meyer, 510 U.S. 471, 473 (1994).   Plaintiff fails to identify 

any federal officers in his second amended complaint, and so cannot maintain his Bivens claims. 

Therefore, it is recommended that the Federal Defendants’ motion to dismiss be granted as to 

Plaintiff’s Bivens claims.   

3. UPMC Mercy Motion to Dismiss 

UPMC Mercy has filed a Motion to Dismiss Plaintiff’s federal claims, contending inter 

alia, that because it is not a state actor, Section 1983 does not afford Plaintiff any basis for relief. 

UPMC Mercy further contends that Plaintiff’s allegations of negligent medical care do not give 

rise to a cognizable constitutional injury.  As to any state law negligence claims, UPMC Mercy 

argues that dismissal is appropriate as Plaintiff has neither alleged a prima facie case of 

professional malpractice, nor filed a certificate of merit as required by Pennsylvania Rule of 

Civil Procedure 1042.1 et seq.  

Plaintiff alleges that after his assault, he was transported to UPMC Mercy, where “the 

staff” diagnosed him as suffering a concussion, but failed to treat him according to “community 

standards” and negligently released him to ACJ.  Plaintiff alleges that in discharging him, UPMC 

Mercy was deliberately indifferent to his medical needs. ECF No. 79, p. 5.  Plaintiff is 

challenging the quality of care he received by a private entity, which does not present a 

cognizable Section 1983 constitutional claim.  Spruill, 372 F.3d at 235; and see Positano v. 
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Pennsylvania Cardiothoracic Surgery, Inc., 610 F. App’x 191, 194 (3d Cir. 2015), cert. denied, 

136 S. Ct. 1179 (2016).  Thus, on the basis of the nature of the claim alone, it is recommended 

that Plaintiff’s Fourteenth Amendment claim against UPMC Mercy be dismissed.   

Plaintiff also appears to allege a state law negligence claim against UPMC Mercy.  As a 

federal district court addressing common law negligence claims, we must apply the law of the 

state, in this case Pennsylvania, in which the alleged tortious conduct occurred. Pennsylvania 

Rule of Civil Procedure 1042.3 mandates the filing of a Certificate of Merit (“COM”) in 

professional negligence claims within 60 days of the filing of a complaint. The COM must 

represent that: 

(1) an appropriate licensed professional has supplied a written statement that there 

exists a reasonable probability that the care, skill or knowledge exercised or 

exhibited in the treatment, practice or work that is the subject of the 

complaint, fell outside acceptable professional standards and that such 

conduct was a cause in bringing about the harm, or  

 

(2) the claim that the defendant deviated from an acceptable professional standard 

is based solely on allegations that other licensed professionals for whom this 

defendant is responsible deviated from an acceptable professional standard, or  

 

(3) expert testimony of an appropriate licensed professional is unnecessary for 

prosecution of the claim.   

 

Pa. R. Civ. P. 1042.3(a).    

This requirement has been held to be substantive law that must be applied by federal 

courts, and is equally applicable to actions filed by incarcerated and pro se plaintiffs as it is to 

those litigants represented by counsel.  See Liggon-Redding v. Estate of Sugarman, 659 F.3d 

258, 265 (3d Cir. 2011); Crawford v. McMillan, 660 F. App’x 113, 116 (3d Cir. 2016) (failure to 

comply with Rule 1042.3 of the Pennsylvania Rules of Civil Procedure is fatal to prisoner’s 

claims of malpractice and professional negligence).  
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The COM requirement also extends to the procedural mechanisms for implementation set 

forth in Rules 1042.6-7. Schmigel v. Uchal, 800 F.3d 113, 122-23 (3d Cir. 2015).  The onus is 

upon the Plaintiff to meet all requirements, and in those instances when a plaintiff requires 

additional time to obtain and file a compliant COM, Rule 1042.3(d) provides that “upon good 

cause shown, [the Court] shall extend the time for filing a certificate of merit for a period not to 

exceed sixty days.” A plaintiff’s motion for extension of time to file a COM “must be filed by 

the thirtieth day after the filing” by defendant of a notice of intention to enter judgment, “or on or 

before the expiration of the extended time where a court has granted a motion to extend the time 

to file a [COM], whichever is greater.” Pa. R. Civ. P. 1042.3(d).   Alternatively, after a defendant 

files a notice of intention to enter judgment (or seek dismissal) pursuant to Pennsylvania Rule of 

Civil Procedure 1042.6(a), “a plaintiff may file a motion seeking a determination by the court as 

to the necessity of filing a [COM].” Pa. R. Civ. P. 1042.6(c). 

 Through its initial motion to dismiss, UPMC Mercy advised Plaintiff of its intent to seek 

dismissal based upon his failure to file a COM. Despite notice of the defense, Plaintiff neither 

filed a timely motion for an extension of time, nor a timely motion for a determination as to the 

necessity of a COM. Because Plaintiff’s state law negligence claims against UPMC Mercy 

necessarily invoke professional judgment exercised in releasing Plaintiff to the ACJ, Plaintiff’s 

failure to timely submit a COM is fatal to his claims. Thus, UPMC Mercy’s motion to dismiss 

should be granted with prejudice.    

4. Allegheny County Defendants’ Motion to Dismiss 

The Allegheny County Defendants have filed a motion to dismiss citing Plaintiff’s failure 

to plead facts sufficient to state a cognizable constitutional claim against the County, and its 

supervisory and/or jail personnel.  ECF No. 90.  Plaintiff has failed to respond to the motion to 
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dismiss in a timely manner, despite having been granted multiple extensions of time to do so. See 

ECF Nos. 93, 100,102, 107, 116, 120, 123, 124, 125, 126, 127, 128, and 129.  Accordingly, the 

Court considers the motion ripe for disposition. 

Allegheny County seeks dismissal based upon Plaintiff’s failure to identify a municipal 

policy or custom that caused a cognizable constitutional injury. The County misstates the alleged 

policy placed at issue, with a quotation regarding “condoning administrative misconduct” that 

does not appear in the operative complaint.  ECF No. 90, p. 4.   Rather, Plaintiff’s operative 

complaint alleges that Allegheny County employed a policy to deny prescribed medication to 

incoming prisoners, and a policy to cede “full control over inmate health care” to its contractor, 

Corizon, which resulted in the denial of prescribed medication without recourse. ECF No. 79, p. 

3.  Plaintiff alleges that these policies interfered with the delivery of prescribed treatment and 

evinced deliberate indifference to his medical needs.  In addition, Plaintiff alleges that he voiced 

complaints regarding the denial of prescribed medication to various ACJ staff members, as well 

as to Defendants Fitzgerald, Harper and Wainwright. 

As to Plaintiff’s claims against Allegheny County, in Monell, supra, the United States 

Supreme Court held that municipalities and other local governmental units are “persons” subject 

to liability under 42 U.S.C. § 1983. In so ruling, however, the Court declared that municipal 

liability may not be premised on the mere fact that the governmental unit employed the 

offending official, that is, through application of the doctrine of respondeat superior. Instead, the 

Court concluded that a governmental unit may be liable under § 1983 only when its “policy or 

custom, whether made by its lawmakers or by those whose edicts or acts may fairly be said to 

represent official policy, inflicts the injury.” Monell, 436 U.S. at 694. The “official policy” 
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requirement distinguishes acts of the municipality from acts of employees of the municipality, 

thereby limiting liability to action for which the municipality is actually responsible. Id. 

In order to state a claim of finding municipal liability pursuant to § 1983, the plaintiff 

must identify the policy, custom or practice of the municipal defendant that results in the 

constitutional violation. Id. at 690–91.  A municipal policy is made when a decision-maker 

issues an official proclamation or decision. Pembaur v. City of Cincinnati, 475 U.S. 469, 

481(1986); Andrews v. City of Philadelphia, 895 F.2d 1469, 1480 (3d Cir. 1990). A custom or 

practice, however, may consist of a course of conduct so permanent and widespread that it has 

the force of law. Andrews, 895 F.2d at 1480. To establish municipal liability based upon a 

custom or practice, the plaintiff must demonstrate that the decision-maker had notice that a 

constitutional violation could occur and that the decision-maker acted with deliberate 

indifference to this risk. Berg v. County of Allegheny, 219 F.3d 261, 276 (3d Cir. 2000). Finally, 

the plaintiff must show a causal connection between the custom or policy and the violation of the 

constitutional right. Bielevicz v. Dubinon, 915 F.2d 845, 850–51 (3d Cir. 1990). That is, a 

plaintiff must demonstrate an “affirmative link” or “plausible nexus” between the custom or 

practice and the alleged constitutional deprivation. Id. 

At this early stage of the litigation, Plaintiff has minimally set forth his claim that the 

ACJ had a policy of denying incoming inmates prescribed medication and that this policy was 

pursued with deliberate indifference to Plaintiff’s medical condition. ECF No. 79, pp. 3-4.   

In addition, Plaintiff has sufficiently alleged that each of the identified supervisors had 

notice of the policy and yet was deliberately indifferent to the risks associated with the delays in 

providing Plaintiff his prescribed medication. In particular, Plaintiff alleges he complained to 
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Defendants Fitzgerald, Harper and Wainwright, and requested his medication, but was denied.  

ECF No. 79, p.4.  

Liability may attach if a supervisor, “with deliberate indifference to the consequences, 

established and maintained a policy, practice or custom which directly caused [the] constitutional 

harm.” A.M. ex rel. J.M.K. v. Luzerne County Juvenile Detention Center, 372 F.3d 572, 586 (3d 

Cir. 2004) quoting Stoneking v. Bradford Area School Dist., 882 F.2d 720, 725 (3d Cir. 1989). In 

this instance, a plaintiff must prove the following four elements to establish supervisory liability: 

(1) the policy or procedures in effect at the time of the alleged injury created an unreasonable 

risk of a constitutional violation; (2) the defendant-supervisor was aware that the policy created 

an unreasonable risk; (3) the defendant-supervisor was indifferent to that risk; and (4) the 

constitutional injury was caused by the failure to implement the supervisory practice or 

procedure. Sample v. Diecks, 885 F.2d 1099, 1118 (3d Cir. 1989); Brown v. Muhlenberg Twp., 

269 F.3d 205 (3d Cir. 2001).  Reading the complaint liberally, Plaintiff minimally alleges the 

necessary predicate facts to survive a motion to dismiss.  

 Accordingly, it is recommended that the motion to dismiss on behalf of Allegheny 

County, Fitzgerald, Harper, and Wainwright1 be denied with regard to Plaintiff’s claims arising 

out of the alleged denial of prescription medication for the treatment of his medical conditions.  

                                                 
1 Plaintiff has also sued Defendants Fitzgerald, Harper, and Wainwright in their official capacity. However, the 

United States Supreme Court has held that: 

 

[o]fficial-capacity suits...“generally represent only another way of pleading an action against an 

entity of which an officer is an agent.” Monell v. New York City Dept. of Social Services, 436 U.S. 

658, 690 n. 55 (1978). As long as the government entity receives notice and an opportunity to 

respond, an official-capacity suit is, in all respects other than name, to be treated as a suit against 

the entity. Brandon v. Holt, 469 U.S. 464, 471-72 (1985). It is not a suit against the official 

personally, for the real party in interest is the entity.  

 

Kentucky v. Graham, 473 U.S. 159, 165-66 (1985). Thus, while an award of damages against an official in his 

personal capacity can be executed only against an official’s personal assets, a plaintiff seeking to recover on a 

damages judgment in an official-capacity suit must look to the government entity itself. Id. Accordingly, the motion 

to dismiss Plaintiff’s official capacity claims should be granted.  
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The Allegheny County Defendants also move for the dismissal of Plaintiff’s failure to 

protect claims arising out of the inmate assault.  “A detainee is entitled under the Due Process 

Clause of the Fourteenth Amendment to, at a minimum, no less protection for personal security 

than that afforded convicted prisoners....” Colburn v. Upper Darby Twp., 838 F.2d 663, 668 (3d 

Cir. 1988) (“Colburn I”); see also City of Revere v. Massachusetts General Hosp., 463 U.S. 239, 

244 (1983) (pretrial detainee's due process rights are at least as great as a convicted prisoner’s 

Eighth Amendment rights); Bell v. Wolfish, 441 U.S. 520, 539 (1979) (pretrial detainees have an 

additional due process right to freedom from punishment). “[P]rison administrators ‘are under an 

obligation to take reasonable measures to guarantee the safety of the inmates themselves.’” 

Colburn I, 838 F.2d at 668, quoting Hudson v. Palmer, 468 U.S. 517, 526–27 (1984). That said, 

“a prison custodian is not the guarantor of a prisoner’s safety.” Freedman v. City of Allentown, 

Pa., 853 F.2d 1111, 1115 (3d Cir. 1988). 

To state a substantive due process claim based on the conditions of his confinement, 

Plaintiff, as a pretrial detainee, must allege, “that prison officials acted with deliberate 

indifference and that he … suffered a deprivation of ‘the minimal civilized measures of life’s 

necessities,’” such as personal safety. Id. The Third Circuit has elaborated on the deliberate 

indifference standard in the context of suits against guards for failure to protect an inmate from 

harm caused by other inmates, stating that “a prison official is deliberately indifferent when he 

knows or should have known of a sufficiently serious danger to an inmate.” Young v. Quinlan, 

960 F.2d 351, 360 (3d Cir. 1992). The term “should have known” is a term of art, which 

[d]oes not refer to a failure to note a risk that would be perceived with the use of 

ordinary prudence. It connotes something more than a negligent failure to 

appreciate the risk ..., though something less than subjective appreciation of that 

risk. The “strong likelihood” of [harm] must be “so obvious that a lay person 

would easily recognize the necessity for” preventative action. [T]he risk of ... 

injury must be not only great, but also sufficiently apparent that a lay custodian's 
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failure to appreciate it evidences an absence of any concern for the welfare of his 

or her charges. 

 

Id. quoting Colburn v. Upper Darby Twp., 946 F.2d 1017, 1025 (3d Cir. 1991) (“Colburn II”) 

(citation omitted, alterations in original). Thus, actual knowledge can exist where “a substantial 

risk of inmate attacks was longstanding, pervasive, well-documented, or expressly noted by 

prison officials in the past,” and where “circumstances suggest that the defendant-official being 

sued had been exposed to information concerning the risk and thus must have known about it.” 

Beers–Capitol v. Whetzel, 256 F.3d 120, 131 (3d Cir. 2001). 

Here, Plaintiff does not allege facts that would indicate that any named Defendant was 

aware of facts that the identified assailants presented a risk to him. Instead, Plaintiff avers that 

“the Jail” knew the assailants “were trying” to extort from Plaintiff “yet did nothing to stop it 

rather allowed the assault to occur….” ECF No. 79, p. 4. This general information, not ascribed 

to any individual Defendant, fails to allege facts sufficient to state a claim. Cf. Bistrian v. Levi, 

696 F.3d 352, 368-71 (3d Cir. 2012) (concluding that plaintiff stated plausible failure to protect 

claim where he alleged, inter alia, that he advised prison officials that he had been threatened by 

a violent inmate who later attacked him).  Accordingly, it is recommended that the Allegheny 

County Defendants’ motion to dismiss Plaintiff’s claim arising out of the inmate assault be 

granted.  

In addition, it is recommended that Plaintiff’s First Amendment retaliation claim against 

Defendants Judge and Garcia-Chavez be dismissed.  Plaintiff alleges that the Defendant ACJ 

staff members were aware of his medication complaints and retaliated against him in some 

unspecified manner that led to the inmate assault.  A prisoner alleging retaliation in violation of 

the First Amendment must allege facts showing (1) that he engaged in constitutionally protected 
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conduct; (2) that an adverse action was taken against him by prison officials sufficient to deter 

him from exercising his constitutional rights; and (3) that there is a causal link between the 

exercise of his constitutional rights and the adverse action taken against him. Rauser v. Horn, 

241 F.3d 330, 333 (3d Cir. 2001).  The crucial third element, causation, requires a plaintiff to 

allege facts establishing either: (1) an unusually suggestive temporal proximity between the 

protected activity and the allegedly retaliatory action, or (2) a pattern of antagonism coupled with 

timing to establish a causal link. See Lauren W. ex rel. Jean W. v. DeFlaminis, 480 F.3d 259, 267 

(3d Cir. 2007); Krouse v. American Sterilizer Co., 126 F.3d 494, 503–04 (3d Cir. 1997).  In this 

instance, Plaintiff does neither.  The mere fact that an adverse action occurs after a complaint or 

grievance is filed is relevant, but not dispositive, for the purpose of establishing a causal link 

between the two events. See Lape v. Pa., 157 Fed. App’x 491, 498 (3d Cir. 2005). 

In the instant case, the Court finds that Plaintiff has failed to meet the pleading 

requirements of a retaliation claim. First, Plaintiff states he complained about the denial of 

medication, but does not state that the complaints were directed to Defendants Judge or Garcia-

Chavez.  Therefore, it is recommended that Plaintiff’s retaliation claim be dismissed.  

III. CONCLUSION 

For the foregoing reasons, it is respectfully recommended that the pending motions be 

resolved as follows:  

(1) The Motion to Dismiss filed on behalf of Corizon Health, Inc., ECF No. 80, be denied 

as to Plaintiff’s medication access claim, but granted as to Plaintiff’s claim arising out 

of medical care provided to treat injuries sustained in an assault; 

(2) The Motion to Dismiss filed on behalf of the United States of America, the 

Department of Justice and the United States Marshals, ECF No. 82, be granted as to 
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Plaintiff’s Bivens claims, but denied without prejudice on the basis of exhaustion of 

administrative remedies;  

(3) The Motion to Dismiss filed on behalf of UPMC Mercy, ECF No. 84, be granted and 

UPMC Mercy be terminated from this action with prejudice; and, 

(4) The Motion to Dismiss filed on behalf of Allegheny County, Rich Fitzgerald, Orlando 

Harper, Simon Wainwright, Garcia Chavez, and Eugene Judge, ECF No. 89, be 

granted as to Plaintiff’s official capacity, failure to protect and retaliation claims, but 

denied as to Plaintiff’s claims against Allegheny County and Defendants Fitzgerald, 

Harper and Wainwright, arising out of the alleged denial of medication.   

In accordance with the Federal Magistrates Act, 28 U.S.C. § 636(b)(1), and Fed.R.Civ.P. 

72(b)(2), the parties are allowed fourteen (14) days from the date of service to file written 

objections to this report and recommendation. Any party opposing the objections shall have 

fourteen (14) days from the date of service of objections to respond thereto. Failure to file 

objections will waive the right to appeal. Brightwell v. Lehman, 637 F. 3d 187, 193 n. 7 (3d Cir. 

2011). 

      /s/ Susan Paradise Baxter  

      SUSAN PARADISE BAXTER 

      United States Magistrate Judge 

 

 

Dated: January 26, 2018 

 
cc:  The Honorable Barbara Rothstein  

United States District Judge 

 

Jarron Darvez Jackson 

95011-038 

Edgefield Correctional Institution 

Inmate Mail/Parcels 

PO Box 725 

Edgefield, SC 29824 
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All counsel via CM/ECF  
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