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IN THE UNITED STATES DISTRICT COURT  

FOR THE WESTERN DISTRICT OF PENNSYLVANIA 

 

 

JAMIE RAY BUTLER,   ) 

   Plaintiff  ) C.A. 15-281 Erie 

      ) 

  vs.    ) District Judge Rothstein 

      )  Magistrate Judge Baxter 

NANCY GIROUX, et al,   )  

   Defendants.  ) 

 

 

 

MAGISTRATE JUDGE’S REPORT AND RECOMMENDATION 

 

 

I. RECOMMENDATION 

 

 Is it respectfully recommended that Defendants’ motion to dismiss [ECF No. 47] be 

denied. 

II. REPORT 

A. Relevant Procedural and Factual History 

 

Plaintiff is a transgender woman formerly in the custody of the Pennsylvania Department 

of Corrections (‘DOC”).
1
 Through counsel and pursuant to 42 U.S.C. § 1983, Plaintiff has filed 

an Amended Complaint (“Complaint”) alleging that Defendants were deliberately indifferent to 

her serious medical needs in violation of the Eighth Amendment by denying treatment of her 

gender dysphoria (“GD”) during her incarceration.  ECF No. 44.  As Defendants to this action, 

plaintiff has named a number of prison officials and mental health providers, including John E. 

Wetzel, DOC Commissioner; Nancy Giroux, former Superintendent, State Correctional 

Institution at Albion (“SCI – Albion”); Michael Clark, current SCI – Albion Superintendent; 

Valerie Kusiak, SCI – Albion Treatment Coordinator; Kurt Suesser, SCI – Albion unit manager 

                                                 
1
 Public records indicate that Plaintiff was released from DOC custody on April 27, 2017.  See 

http://inmatelocator.cor.pa.gov/#/  
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and psychologist; Kristen McHenry, SCI – Albion unit manager and psychologist; and, Mark 

Capozza, Superintendent, State Correctional Institution at Pittsburgh (“SCI – Pittsburgh”).   

Defendants have filed a motion to dismiss and brief in support, contending that Plaintiff’s 

Complaint fails to state a claim upon which relief may be granted. ECF Nos. 47, 48.   Plaintiff 

has filed a brief in opposition, ECF No. 55, and the motion is ripe for disposition by this Court.  

Plaintiff’s Allegations 

Plaintiff alleges the following facts in her Complaint that must be accepted as true, at this 

stage of the litigation.  Erickson v. Pardus, 551 U.S. 89, 93-94 (2007). Plaintiff is a male to 

female transgender individual who has suffered with GD since childhood.  Plaintiff alleges that 

as a result of GD, she suffers physical and mental symptoms, including headaches, sleeplessness, 

and deep depression, which have led to four separate suicide attempts.  Prior to incarceration, 

Plaintiff had never received treatment by a licensed therapist for GD but, in April 2013, she 

began taking Premarin 2.5 hormone therapy obtained from a friend without a legal prescription.  

Plaintiff was arrested in July 2013, and her hormone therapy immediately ceased.  ECF No. 44, 

¶¶ 31-32, 35-37.  

Nearly a year later, in June 2014, Plaintiff entered DOC custody. During her intake, 

Plaintiff disclosed to a nurse that she was transgender and that she had been receiving hormone 

therapy as treatment for GD.  Plaintiff also informed the nurse that she had attempted suicide in 

the past.  Plaintiff alleges that she requested hormone therapy, but the nurse explained that she 

was ineligible because she did not have a prescription.  Id. at ¶¶40, 47.   

In August 2014, Plaintiff was transferred to SCI – Albion, where she continued to request 

medical treatment and hormone therapy for her GD. Plaintiff states that despite her repeated 

requests, she was not provided an evaluation or treatment until October 2015, when Plaintiff was 
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interviewed by Defendants Kusiak, Suesser, and McHenry regarding her GD.  She disclosed her 

history of past hormone therapy and requested that the therapy be continued.  She again was told 

that she was not eligible for hormone therapy because she did not have a prescription.  Plaintiff 

met with a psychologist and was told she would be scheduled to meet with a psychiatrist within 

two weeks.  However, this session was not scheduled.   

Plaintiff continued to submit a number of written requests for hormone therapy.  She 

states that her requests were denied because she lacked a prior valid prescription for treatment.  

In October 2016, Plaintiff underwent a psychiatric assessment, which confirmed that she suffers 

from persistent GD.  Despite a formal diagnosis, Plaintiff alleges that she received no therapeutic 

treatment, and continued to suffer depression, sleeplessness and suicidal inclinations. This lack 

of treatment and suffering continued at SCI – Pittsburgh, where she was transferred shortly after 

her psychiatric assessment.   

Plaintiff states that the lack of care she received violates internationally recognized 

standards for the treatment of GD including, where indicated, the provision of psychotherapy, 

hormone therapy, and surgery to change primary and/or secondary sex characteristics.  Plaintiff 

contends that her lack of treatment also violated written DOC policy, DC – ADM 13.2.1.1 – 

Section 10 (Diagnosis and Treatment of Gender Dysphoria)(issued 5/23/2016), attached to 

Plaintiff’s Amended Complaint as Exhibit A.   Plaintiff represents that in accordance with 

written policy, counseling and evaluation of self-identified transgender individuals is required 

upon intake. Further, when an inmate enters the DOC system taking hormonal therapy, even if 

not legally prescribed, DC- ADM 13.2.1 provides that hormonal treatment be continued, and that 

the inmate be evaluated by a psychiatrist for the development of an Individual Recovery Plan.  

Plaintiff states she was never offered any treatment, and when she was finally evaluated in 2016, 

Case 1:15-cv-00281-BR-SPB   Document 56   Filed 05/24/17   Page 3 of 12



4 

 

an Individual Recovery Plan was not initiated.  Id. at ¶¶ 41-44.  Plaintiff states that with regard to 

hormonal therapy, she was denied care because of an unofficial DOC blanket policy of denying 

hormone therapy to inmates who did not have a prescription prior to incarceration, and not on an 

individual evaluation of her clinical needs. 

Plaintiff’s Legal Claims 

Based on the foregoing factual allegations, Plaintiff alleges an Eighth Amendment claim 

against all Defendants for the deprivation of necessary medical attention (Count I); and as to 

Defendants Wetzel, Giroux, Clark, and Capozza, Eighth Amendment claims for supervisory 

liability and failure to provide appropriate training to personnel despite knowing of a widespread 

pattern of abuse by DOC personnel that was likely to occur and which directly and foreseeably 

resulted in Plaintiff’s continued suffering (Count II).     Plaintiff seeks declaratory and injunctive 

relief, as well as compensatory, punitive and/or nominal damages.   

B. Standard of Review 

A motion to dismiss filed pursuant to Federal Rule of Civil Procedure 12(b)(6) must be 

viewed in the light most favorable to the plaintiff and all the well-pleaded allegations of the 

complaint must be accepted as true.  Erickson, 551 U.S. at 93-94. A complaint must be dismissed 

pursuant to Rule 12(b)(6) if it does not allege “enough facts to state a claim to relief that is 

plausible on its face.”  Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570 (2007).  A claim has facial 

plausibility when the plaintiff pleads factual content that allows the court to draw the reasonable 

inference that the defendant is liable for the misconduct alleged.  Ashcroft v. Iqbal, 556 U.S. 662, 

678 (2009).  

To assess the sufficiency of a complaint under Twombly and Iqbal, a court must: “First, 

… ‘tak[e] note of the elements a plaintiff must plead to state a claim.’ Second … identify 
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allegations that, ‘because they are no more than conclusions, are not entitled to the assumption of 

truth.’ Finally, ‘where there are well-pleaded factual allegations, a court should assume their 

veracity and then determine whether they plausibly give rise to an entitlement for relief.’”  

Burtch v. Milberg Factors, Inc., 662 F.3d 212, 221 (3d Cir. 2011)(internal quotation marks 

omitted)(quoting Santiago v. Warminster Twp., 629 F.3d 121, 130 (3d Cir. 2010).  

C. Discussion 

1.  Deliberate Indifference to Medical Needs 

The Eighth Amendment prohibits prison officials from being deliberately indifferent to 

an inmate’s serious medical needs. Estelle v. Gamble, 429 U.S. 97, 104 (1976).  A medical need 

is “serious” if it is “one that has been diagnosed by a physician as requiring treatment or one that 

is so obvious that a lay person would easily recognize the necessity for a doctor’s attention.” 

Monmouth Cty. Corr. Institutional Inmates v. Lanzaro, 834 F.2d 326, 347 (3d Cir. 1987).  The 

seriousness of an inmate’s medical need may also be determined by reference to the effect of 

denying the particular treatment. “For instance, Estelle makes clear that if ‘unnecessary and 

wanton infliction of pain,” results as a consequence of denial or delay in the provision of 

adequate medical care, the medical need is of the serious nature contemplated by the eighth 

amendment.’” Id.  

In order to find deliberate indifference, “the official must both be aware of facts from 

which the inference could be drawn that a substantial risk of serious harm exists, and he must 

also draw the inference.” Farmer v. Brennan, 511 U.S. 825, 837 (1994). “To act with deliberate 

indifference to serious medical needs is to recklessly disregard a substantial risk of serious 

harm.”  Giles v. Kearney, 571 F.3d 318, 330 (3d Cir. 2009).    
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Plaintiff alleges that all Defendants were aware of facts regarding the denial of treatment 

for GD, sufficient to infer that each was aware that she was at substantial risk of harm, and yet 

each ignored that risk.  Plaintiff claims that the indifference exhibited by each Defendant led to 

injury in the form of continued suffering, depression, sleeplessness, inability to concentrate and 

her otherwise deteriorating mental health.   

Defendants do not dispute that GD presents a serious medical concern. ECF No. 48, p. 4, 

n.2.  Rather, Defendants contend that Plaintiff cannot sustain her claims against them because: 

(1) Plaintiff received some care, in the form of consultations and evaluations, and so her 

complaint is a challenge to the quality of care more suited to a medical malpractice or negligence 

claim that a constitutional deprivation; (2) a non-physician defendant cannot be found liable 

when he relies upon the opinions and course of treatment rendered by a medical professional; 

and, (3) there is no legal basis for liability for the denial of hormone treatments where Plaintiff 

fails to allege the termination of ongoing medical treatment that was previously recommended 

and administered by a medical professional.     

The sufficiency of allegations regarding the denial of mental health care was most 

recently examined in Palakovic v. Wetzel, 854 F.3d 209 (2017). The plaintiff/parents commenced 

litigation against various supervisory prison officials and medical providers alleging Eighth 

Amendment claims arising out of the suicide of their mentally ill son while in DOC custody. The 

Palakovics alleged that DOC defendants violated their son’s right to be free from cruel and 

unusual punishment by providing inadequate mental healthcare treatment when they knew of his 

history of prior suicide attempts and his diagnosis of serious mental disorders; and then 

compounded the lack of treatment by ignoring DOC written policy and placing their mentally ill 

son in solitary confinement, leading to his death.  The various DOC defendants filed a motion to 
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dismiss contending, as they do here, that because some care had been provided (in the form of 

medication), the complaint failed to allege facts showing the required degree of deliberate 

indifference sufficient to sustain an Eighth Amendment claim.  In reversing the District Court’s 

dismissal on these grounds, the Court of Appeals determined that plaintiffs alleged facts stating a 

plausible claim to warrant discovery:  

Where a prisoner has received some amount of medical treatment, it is difficult to 

establish deliberate indifference, because prison officials are afforded 

considerable latitude in the diagnosis and treatment of prisoners. Allegations of 

mere negligent treatment or even medical malpractice do not trigger the 

protections of the Eighth Amendment. “Where a prisoner has received some 

medical attention and the dispute is over the adequacy of the treatment, federal 

courts are generally reluctant to second guess medical judgments and to 

constitutionalize claims which sound in state tort law.” Deference is given to 

prison medical authorities in the diagnosis and treatment of patients, and courts 

“disavow any attempt to second-guess the propriety or adequacy of a particular 

course of treatment ... [which] remains a question of sound professional 

judgment.”  

 

Nonetheless, there are circumstances in which some care is provided yet it is 

insufficient to satisfy constitutional requirements. For instance, prison officials 

may not, with deliberate indifference to the serious medical needs of the inmate, 

opt for “an easier and less efficacious treatment” of the inmate's condition. Nor 

may “prison authorities deny reasonable requests for medical treatment ... [when] 

such denial exposes the inmate ‘to undue suffering or the threat of tangible 

residual injury.’” And, “knowledge of the need for medical care [may not be 

accompanied by the] ... intentional refusal to provide that care.”  

 

Palakovic, 854 F.3d at 227–28 (internal citations omitted).  The Court identified certain 

allegations in the complaint as more than sufficient to state a deliberate indifference to medical 

needs claim against both medical and prison supervisory personnel, in particular: (1) plaintiffs’ 

allegations of defendants’ awareness of the decedent’s history of suicide attempts and placement 

on a mental health roster; (2) defendants’ conduct in ignoring decedent’s request for  psychiatric 

counseling;  (3) widespread knowledge that solitary confinement causes devastating mental 

health consequences to the mentally ill;  (4) an ongoing Department of Justice (“DOJ”) 
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investigation conducted for the express purpose of determining whether the decedent’s facility 

routinely subjected mentally ill prisoners to unnecessarily harmful conditions of confinement 

with resulting findings of systemic deficiencies; and, (5) the defendants’ conduct in repeatedly 

subjecting the decedent to the confines of solitary confinement in disregard of express written 

policy, given his fragile mental health condition and history of self-harm.  These allegations were 

deemed to more than adequately set forth a plausible claim against each identified medical and 

supervisory prison official.  Id. at 226, 230-231.   

  Here, Plaintiff similarly alleges a longstanding denial of mental healthcare for an 

acknowledged and documented serious mental disorder.  Plaintiff claims that she did not receive 

a psychological evaluation for nearly a year after her arrival at SCI – Albion, despite disclosing 

her condition, her medication history, and her past instances of self-harm and suicide attempts 

and, further, that medical personnel and prison officials ignored her repeated requests for 

treatment.  Plaintiff alleges that Defendants compounded her suffering when they disregarded 

DOC written policy and refused to continue hormone therapy, without undertaking an 

individualized assessment of her need for medication. These acts are alleged to have contributed 

to the deterioration of Plaintiff’s mental health and an increased risk of suicide and self-harm. To 

support claims of individual liability against each Defendant, Plaintiff asserts that she personally 

disclosed her status to Defendants Kusiak, Suesser and McHenry, and that she “submitted 

several formal complaints to Defendants requesting treatment for GD.” ECF No. 44, ¶ 51.   

As in Palakovic, Plaintiff will be required to meet a high bar to ultimately prevail. 

However, at this stage of the litigation, her factual allegations are sufficient to state a plausible 

claim that Defendants were deliberately indifferent to Plaintiff’s serious medical needs. First, her 

allegations of systemic delay and denial of treatment render each defendant, regardless of 
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physician or lay status, amenable to suit.  Durmer v. O’Carroll, 991 F.2d 64, 67-68 (3d Cir. 

1993); Monmouth County, 834 F.2d at 346. Second, each Defendant is alleged to have been 

made aware of her condition and her requests for treatment, and to have ignored her, or delayed 

or denied treatment. Under these circumstances, Plaintiff has adequately alleged that she suffered 

from a serious medical condition and that each Defendant acted with deliberate indifference to 

her obvious need for medical treatment.  Accordingly, it is recommended that the motion to 

dismiss Count I of Plaintiff’s Complaint on this basis be denied. 

Defendants’ assertion regarding the viability of Plaintiff’s claim predicated on the 

cessation of self-administered treatment is equally readily resolved. The test for an Eighth 

Amendment claim does not turn upon the happenstance of a prescription but, rather, upon a 

determination of whether a prisoner’s serious medical needs have been deliberately disregarded, 

leaving her to suffer.  Thus, the abrupt termination of (prescribed) hormonal treatments by a 

prison official and failure to treat severe withdrawal symptoms or after-effects has been found to 

likely state an Eighth Amendment claim of deliberate indifference to medical needs.  Wolfe v. 

Horn, 130 F. Supp.2d 648, 654 (E.D. Pa. 2001).  And, similarly, a complaint alleging the failure 

to treat an inmate suffering withdrawal from street heroin has been deemed to state a claim for 

the “deliberate indifference to serious medical needs of prisoners” proscribed by the Eighth 

Amendment.  U. S. ex rel. Walker v. Fayette Cty., Pa., 599 F.2d 573, 576 (3d Cir. 1979) (quoting 

Estelle, 429 U.S. at 104).  Thus, both the withdrawal from hormonal treatment and leaving one to 

suffer withdrawal symptoms because drug dependence was not legally authorized have been 

recognized as giving rise to the potential of a constitutional violation.  Defendants’ motion to 

dismiss Count I based on the absence of prescribed treatment should be denied.    
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2. Failure to Supervise and Failure to Train 

Plaintiff also asserts Eighth Amendment claims against supervisory Defendants Wetzel, 

Giroux, Clark, and Capozza based upon their failure to train DOC personnel concerning the 

medical needs of transgender inmates, despite knowing of a widespread and pervasive pattern of 

staff denying inmates with GD “treatment of any kind.”   ECF No. 44, ¶ ¶ 67-70.   

The sufficiency of allegations of supervisory liability was tested in Palakovic, supra, 

where the Court observed that “a plaintiff may state an Eighth Amendment claim against a 

supervisor based on policies or practices where the plaintiff alleges that the supervisors ‘knew or 

were aware of and disregarded an excessive risk to the [plaintiff’s] health or safety.’”  Id. at 233. 

With regard to training, liability “requires a plaintiff to identify a failure to provide specific 

training that has a causal nexus with his or her injury and … demonstrate that the failure to 

provide that specific training can reasonably be said to reflect a deliberate indifference to 

whether constitutional deprivations of the kind alleged occur.”  Id. (internal citation omitted). 

Both theories require sufficient specificity and factual support to make the risk alleged 

“obvious.” In the case before it, the complaint described an ongoing DOJ investigation at the 

decedent’s facility into systemic deficiencies in the provision of  mental health care, a finding 

that mentally ill inmates were subjected to excessively prolonged periods of isolation in violation 

of the Eighth Amendment, and specific instances where isolated mentally ill prisoners committed 

suicide.   These facts were deemed sufficient to state each supervisory defendant’s awareness of 

the excessive risk to the decedent’s health or safety to support a plausible claim of liability for 

their failure to act.  Palakovic, 854 F.3d at 229 n.24, 233. 

Plaintiff here alleges the existence of an unwritten blanket policy to deny medical 

treatment to transgender inmates regardless of general knowledge of the increased risk of serious 
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physical and/or mental harm that would result in the absence of treatment.  In terms of each 

supervisory defendant’s awareness of the policy and staff treatment of inmates with GD, Plaintiff 

alleges that she has filed “several formal complaints to Defendants,” and she has attached to her 

complaint a copy of a grievance/inmate request form directed to Superintendent Giroux, 

detailing her allegations regarding the denial of therapy, hormonal treatment, and discrimination 

based upon her transgender status.  ECF No. 44, ¶ 51, Exhibits B and C.  Plaintiff received a 

response on October 20, 2015, stating “[t]he Department of Corrections is not currently 

providing hormone treatments for inmates claiming to be transgender.”  ECF No. 44-2, p. 2.  

Such a statement renders plausible Plaintiff’s allegation of the systemic denial of treatment for a 

recognized serious medical condition without an individualized assessment of the need for such 

medication. At this preliminary stage of the litigation, to the extent such a blanket policy existed, 

Plaintiff has plausibly alleged that supervisory defendants had a general awareness of a practice 

to deny treatment to those suffering GD so to impose upon them a duty to act. While Plaintiff 

faces several substantial hurdles to the ultimate imposition of liability, see e.g., Estate of Thomas 

v. Fayette Cty., 194 F. Supp. 3d 358, 383-5 (W.D. Pa. 2016), it is recommended that the motion 

to dismiss Count II of Plaintiff’s complaint be denied.  

III. CONCLUSION    

 

For the foregoing reasons, it is respectfully recommended that Defendants’ motion to 

dismiss [ECF No. 47] be denied. 

In accordance with the Federal Magistrates Act, 28 U.S.C. § 636(b)(1), and Fed.R.Civ.P. 

72(b)(2), the parties are allowed fourteen (14) days from the date of service to file written 

objections to this report and recommendation. Any party opposing the objections shall have 

fourteen (14) days from the date of service of objections to respond thereto. Failure to file 
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objections will waive the right to appeal. Brightwell v. Lehman, 637 F. 3d 187, 193 n. 7 (3d Cir. 

2011). 

 

      Susan Paradise Baxter  

      SUSAN PARADISE BAXTER 

      United States Magistrate Judge 

 

Dated:  May 24, 2017 

 
cc:  The Honorable Barbara Rothstein  

United States District Judge 
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