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  IN THE UNITED STATES DISTRICT COURT 

FOR THE WESTERN DISTRICT OF PENNSYLVANIA 

 

 

HOWARD CARTER,   ) 

  Plaintiff,   ) Civil Action No. 16-7ERIE 

      ) 

  v.    )  District Judge Rothstein 

      )  

KATHLEEN KANE, et al,   ) Magistrate Judge Baxter 

  Defendants.   ) 
 

MAGISTRATE JUDGE’S REPORT AND RECOMMENDATION  

 

 

I. RECOMMENDATION   

 It is respectfully recommended that the motion to dismiss filed by Defendants 

Coleman, Kane and Randolph [ECF No. 86]
1
 be granted insofar as these Defendants seek 

dismissal of Plaintiff’s amended complaint [ECF No. 30] due to Plaintiff’s failure to 

comply with the Federal Rules of Civil Procedure.  

 Also, due to Plaintiff’s failure to comply with the Federal Rules of Civil 

Procedure, Plaintiff’s amended complaint should be dismissed as to all named 

Defendants. Accordingly, the motion to dismiss filed by Saavedra [ECF No. 118], the 

motion to dismiss filed by Darla and Jin [ECF No. 120], and the motion to dismiss filed 

by Saavedra [ECF No. 127] should be dismissed as moot. 

                                                           
1
  The motion to dismiss is joined by Defendants Allen, Barnacles, Berries, Burns, 

Burton, Cole, Ennis, House, Newman, Overmyer, Palmer, Parker, Poska, Seigal, Smith, 

Tice and Walker [ECF No. 103] and joined by Beatty, Burkhart, Carter, Chiampi, 

Conraid, Dipasquale, Dombrowski, Ferdarko, Fischer, Gates, Gromel, Guthrie, Haggerty, 

Haupt, Henratty, Hockel, Jesse, Klopotoski, Lance, Lavan, Lear, Long, Lucas, Lynch, 

Marvitz, McKeown, Murin, Murphy, Pennsylvania Board of Probaton and Parole, 

Reisinger, Rohial, Roscner, Smacko, Smith, Stanishefski, Trempus, Ben Varner, Dorina 

Varner, and Walsh [ECF No. 117].  
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 Additionally, all of Plaintiff’s pending motions should be dismissed:  

 

- Plaintiff’s “motion for default” [ECF No. 88]; 

- Plaintiff’s “motion of objection to dismiss” [ECF No. 99] 

- Plaintiff’s “motion of objection by default of civil contempt” [ECF 

No. 100];  

- Plaintiff’s “motion pursuant to applicable Rules 22(b) in accordance of 

23(A)…” [ECF No. 113]; 

- Plaintiff’s “motion for summary judgment” [ECF No. 134]; and  

- Plaintiff’s “motion for summary judgment” [ECF No. 137]. 

It is further recommended that the Clerk of Courts should be directed to close this  

case. 

 

II. REPORT 

A. Procedural History 

This civil rights action was received in this Court on January 7, 2016.
2
 Thereafter, 

Plaintiff filed a motion for leave to proceed in forma pauperis.
 
 

 As part of the screening process on a motion for in forma pauperis status, the 

Court reviewed the complaint pursuant to 28 U.S.C. § 1915(e)(2) and 28 U.S.C. § 1915A. 

These statutes require a court to identify cognizable claims and to sua sponte dismiss any 

claim that is frivolous, malicious, fails to state a claim upon which relief may be grant, or 

seeks monetary relief from a defendant who is immune from such relief. Id. Plaintiff’s 

                                                           
2
 Since the filing of this original case, Plaintiff filed six other cases in this Court. All of 

these cases have been dismissed. See C.A. No. 16-31E, C.A. No. 16-32E, C.A. No. 16-

33E, C.A. No. 16-34E, C.A. No. 16-35E, and C.A. 16-36E. 
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 original complaint was twenty-four pages in length and provided a lengthy narrative, 

beginning in 1995 with Plaintiff’s arrest and conviction and continued to the present day. 

In his attempt to pursue myriad constitutional and civil rights claims, Plaintiff named 

seventy-four individuals and entities as Defendants to this action. In screening Plaintiff’s 

original complaint, this Court identified several deficiencies. This Court pointed out that 

Plaintiff’s complaint was 1) difficult to decipher, 2) failed to allege how each of the 

seventy-four Defendants acted to violate Plaintiff’s constitutional rights, 3) many 

Defendants were entitled to absolute immunity, and 4) multiple claims were time-barred 

by the two year statute of limitations.  By Order dated February 24, 2016, Plaintiff was 

directed to file an amended complaint in compliance with Federal Rule of Civil 

Procedure 8 with a “simple, concise, and direct statement of facts upon which [his] claim 

is based” and to more fully explain “which Defendant took what action and when that 

action was taken.” ECF No. 9. The Order specifically warned that the “amended 

complaint must be complete in all respects” and “must be a new pleading which stands 

by itself.” Id. The Order further warned that Plaintiff’s failure to comply could result in 

the dismissal of this action for failure to prosecute. Id.  

 Instead of filing a single all-inclusive amended complaint as directed by this 

Court, Plaintiff filed three separate amended complaints, currently docketed at ECF Nos. 

14-1 and 14-2 (Parts One and Two of Complaint One), ECF No. 14-3 (Complaint Two) 

and ECF No. 14-4 (Complaint Three).
3
 By Order dated April 20, 2016, Plaintiff was 

                                                           
3
 In addition to the docket number and caption of C.A. No. 16-7E, these proposed 

amended complaints also bear the docket numbers and the captions of Plaintiff’s other 

cases.  
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 again directed to file a single amended complaint, or risk dismissal of this action. ECF 

No. 16. 

 On May 9, 2016, Plaintiff filed the present Amended Complaint. ECF No. 20. 

This pleading is fifty-six pages in length, adds multiple new Defendants, and suffers from 

many of the same deficiencies previously outlined by this Court. Because Plaintiff had 

been given two opportunities to amend, this Court accepted this Amended Complaint but 

recommended the dismissal of Plaintiff’s most obviously frivolous claims.  ECF No. 23. 

This Court recommended the dismissal of several Defendants on the basis of 

prosecutorial immunity; one Defendant because he was not a state actor; and four 

Defendants based on the favorable termination requirement of Heck v. Humphrey, 512 

U.S. 477 (1994). Thereafter, District Judge Rothstein adopted the Magistrate Judge's 

Report and Recommendation. ECF No. 28.
4
  

 On September 12, 2016, the Clerk of Courts refiled the amended complaint 

docketed at ECF No. 20 at ECF No. 30, making the amended complaint at ECF No. 30 

the operative complaint in this case. A few days later, on September 16, 2016, yet over 

eight months after the filing of this action, this Court issued a service order directing the 

U.S. Marshal to serve the amended complaint at ECF No. 30 on all named Defendants as 

directed by Plaintiff. ECF No. 33.
5
  

                                                           
4
 Plaintiff pursued an appeal to the Court of Appeals for the Third Circuit on this ruling, 

and on December 21, 2017, the Third Circuit summarily affirmed. See ECF No. 147. 
 
5
 Because Plaintiff failed to provide USM285 forms for Defendants Cerwin, Pettri, Cho, 

and Cherk, these Defendants were dismissed from this action based on Plaintiff’s failure 

to prosecute his claims against them. ECF No. 44; ECF No. 48; ECF No. 59; ECF No. 

61. 
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  On October 27, 2016, Plaintiff filed a motion for leave to file yet another 

amended complaint seeking to add an additional Defendant. ECF No. 50. This motion 

was denied because Plaintiff did not provide a proposed amended complaint with his 

motion.  

  On November 16, 2016, Plaintiff filed a motion for leave to amend the 

complaint, along with a proposed amended complaint. ECF No. 56. Plaintiff’s motion 

was unsigned and sought to name an additional sixteen Defendants. The motion was 

denied.  

 Following service of the amended complaint [ECF No. 30], several Defendants 

filed motions to dismiss. ECF No. 86; ECF No. 103; ECF No. 117; ECF No. 118; ECF 

No. 120; and ECF No. 127. These motions are presently pending before this Court. 

Plaintiff has responded to these dispositive motions with opposition briefs, as well as yet 

another proposed amended complaint
6
 [ECF No. 97].  

 Also pending are several of Plaintiff’s motions:  

- Plaintiff’s motion for default [ECF No. 88];  

- Plaintiff’s “motion of objection to dismiss” [ECF No. 99];  

                                                           
6
 The proposed amended complaint at ECF No. 97 is a shorter version of Plaintiff’s 

earlier complaints and proposed complaints. However, Plaintiff’s claims still begin with 

his December 13, 1994 arrest in Allegheny County and his resulting murder conviction 

and continue throughout his lengthy incarceration within the State Correctional System 

thereafter. Plaintiff’s complaint is broad and filled with conclusory legal terminology and 

bald allegations. See, for example, ECF No. 97, ¶ 22 (Plaintiff seeks relief “on all claims 

raised on all Defendants who has conspired to deprive him of his life, liberty, property, 

papers, rights, privileges, and immunities.”). Despite being given numerous opportunities 

to amend his original complaint, this proposed amended complaint still fails to provide 

any factual statements as to what any of the horde of Defendants did to violate Plaintiff’s 

constitutional rights.  
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 - Plaintiff’s “motion of objection by default of civil contempt” [ECF 

No. 100];  

- Plaintiff’s “motion pursuant to applicable Rules 22(b) in accordance of 

23(A)…” [ECF No. 113];   

- Plaintiff’s motion for summary judgment [ECF No. 134]; and  

- Plaintiff’s motion for summary judgment [ECF No. 137].  

 All of these pending motions are ripe for disposition by this Court.  

  

B. Standard of Review 

Pro se pleadings, “however inartfully pleaded,” must be held to “less stringent 

standards than formal pleadings drafted by lawyers.” Haines v. Kerner, 404 U.S. 519, 

520-521 (1972). If the court can reasonably read pleadings to state a valid claim on which 

the litigant could prevail, it should do so despite failure to cite proper legal authority, 

confusion of legal theories, poor syntax and sentence construction, or litigant’s 

unfamiliarity with pleading requirements. Boag v. MacDougall, 454 U.S. 364 (1982); 

United States ex rel. Montgomery v. Bierley, 141 F.2d 552, 555 (3d Cir. 1969)(petition 

prepared by a prisoner may be inartfully drawn and should be read “with a measure of 

tolerance”); Smith v. U.S. District Court, 956 F.2d 295 (D.C.Cir. 1992); Freeman v. 

Dep’t of Corrections, 949 F.2d 360 (10th Cir. 1991). Under our liberal pleading rules, 

during the initial stages of litigation, a district court should construe all allegations in a 

complaint in favor of the complainant. Gibbs v. Roman, 116 F.3d 83 (3d Cir. 1997). See, 

e.g., Nami v. Fauver, 82 F.3d 63, 65 (3d Cir. 1996)(discussing Fed.R.Civ.P. 12(b)(6) 

standard); Markowitz v. Northeast Land Co., 906 F.2d 100, 103 (3d Cir. 1990)(same).  
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 Furthermore, Plaintiff is a prisoner and the Third Circuit has cautioned that 

district courts should be “especially … flexible when dealing with imprisoned pro se 

litigants” because they generally have limited access to “the resources and freedom 

necessary to comply with the technical rules of modern litigation.” Mala v. Crown Bay 

Marina, 704 F.3d 239, 244-45 (3d Cir. 2013) citing Moore v. Florida, 703 F.2d 516, 520 

(11
th

 Cir. 1983). The Supreme Court has “insisted that the pleadings prepared by 

prisoners who do not have access to counsel be liberally construed and [has] held that 

some procedural rules must give way because of the unique circumstance of 

incarceration.” McNeil v. United States, 508 U.S. 106, 113 (1993).  

However, even incarcerated pro se litigants are not free from the requirements of 

the Federal Rules of Civil Procedure. Mala, 704 F.3d at 245 (“Yet there are limits to our 

procedural flexibility.”). Regardless of their status as pro se litigants, these litigants “still 

must allege sufficient facts in their complaints to support a claim.” Id. citing Riddle v. 

Mondragon, 83 F.3d 1197, 1202 (10
th

 Cir. 1996). Federal Rule of Civil Procedure 8(a) 

requires that a complaint contain “a short and plain statement of the grounds for the 

court’s jurisdiction” and “a short and plain statement of the claim showing that the 

pleader is entitled to relief.” Fed.R.Civ.P. 8(a)(1), (2). Rule 8 further provides that each 

allegation must be “simple, concise, and direct.” Fed.R.Civ.P. 8(d)(1).  

 

C. Plaintiff’s Operative Complaint 

The operative complaint is the product of multiple court orders dismissing the  

most obvious frivolous claims and warning Plaintiff about specifying who did what and 

not including time barred or unrelated claims. Nonetheless, the operative complaint 
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 names more than ninety Defendants from six different state correctional institutions and 

spans the time period from 1994 through 2016. Plaintiff makes repeated references to all 

named Defendants conspiring together to violate his constitutional rights over the entire 

twenty-two year time period. Despite this Court’s prior specific directive, Plaintiff makes 

no specific factual allegations as to which Defendant did what to violate his constitutional 

rights.
7
  

                                                           
7
 For example, most of Plaintiff allegations are as follows:  

 

25.  All above named Defendants government state public officials 

interfered with the presentation of the claims to subvert the truth and 

conceal the unlawful criminal activities while drawing a wage of 

disservice as a public state official. 

 

26. Through due diligence of after discovered facts of fraud and 

concealment, Plaintiff invokes his 1
st
, 4

th
, 5

th
, 6

th
, 8

th
, 9

th
, 14

th
 amendment 

rights to redress of a grievance and access to the courts on the unlawful 

seizure of his life, liberty, and rights and the unconstitutional procedures 

to convict and confine him unlawfully. Plaintiff was then deprived of a 

compulsory evidentiary proceeding to develop the record to establish the 

claim or a fair opportunity to be heard in the court of law in front of a trier 

of facts to promote the interest of justice that is fundamentally fair in 

equity in it’s administration of law that that provides prohibit protection 

and provisions of rights guaranteed by law secured by the Constitutions a 

due process clause right to present evidence according to applicable laws 

that has been deprived by Defendants when a obligation of duty and 

contract to perform is imposed to submit false information or misrepresent 

the facts or conceal documentation of evidence is not a duty prescribed as 

a state public official who draws a wage for disservice when the U.S. 

Constitutions mandates a shall not clause of a prohibit action. 

 

30.  Plaintiff asserts that this is a ongoing federal violation of law with 

retroactive application components that fails to provide the guaranteed 

function of law that provides prohibit provisions of protection to stop the 

ongoing federal violations and to adjudication of the meritable issues of 

law and to restore the constitutional rights deprived by applicable law 

application as required by law. 

 

ECF No. 30. 
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  Rule 8 of the Federal Rules of Civil Procedure mandates that it is Plaintiff’s 

“burden … to plead only viable claims and to plead them in a concise and clear manner 

so that a defendant can readily respond to them and a court can resolve them.” 

Washington v. Folino, 2014 WL 11497963, at *5 (W.D. Pa. Mar. 4. 2014) aff’d 

Washington v. Warden SCI-Greene, 608 Fed.App’x 49 (3d Cir. Jun. 18, 2015). District 

Judge McVerry explained the “pernicious effects” of a “kitchen-sink or shotgun 

complaint, where a plaintiff brings every conceivable claim against every conceivable 

defendant”: 

First, it unfairly burdens the defendants and the courts who are left with 

the tedious, time-consuming task of identifying the plaintiff’s genuine 

claims and determining which of those claims might have legal support. 

This is not the job of either a defendant or the court. […] to pick through a 

complaint like the one Plaintiff has filed, that is neither concise nor clear, 

and that is littered with frivolous allegations (from what the Court can 

tell), is a waste of time and money on the part of the defendants, almost all 

of whom are public agencies, and a waste of time and resources of this 

Court. When judicial resources are wasted, the burden ultimately falls on 

the taxpayers, who fund the court system, and the duty to resolve the 

business of other litigants who have complied with the Federal Rules, and 

who may have meritorious claims, is needlessly delayed. This Court will 

no longer tolerate the filing of kitchen-sink complaints that almost always 

violate Rule 8. 

 

Id.  

Since the filing of this action over two years ago, this Court has expended  

considerable judicial time attempting to get Plaintiff to file a passable complaint.  Instead, 

despite this Court’s best efforts, the operative complaint remains wholly inadequate and 

incapable of being litigated on its merits. Plaintiff has been granted numerous 

opportunities, as well as extensions of time, in which to file an amended complaint. 

Additionally, Plaintiff has been instructed to state which Defendant did what to violate 

his constitutional rights, and Plaintiff has been warned to avoid reference to claims 

Case 1:16-cv-00007-BR-SPB   Document 148   Filed 01/10/18   Page 9 of 11



 

 

 

10 

 

 

 

 outside the statute of limitations. This Court must conclude that giving Plaintiff another 

opportunity to amend would be prejudicial to the interests of justice. Accordingly, 

Plaintiff’s complaint should be dismissed due to his failure to comply with the Federal 

Rules of Civil Procedure.  

 

III. CONCLUSION   

 It is respectfully recommended that that the motion to dismiss filed by Defendants 

Coleman, Kane and Randolph [ECF No. 86]
8
 be granted insofar as these Defendants seek 

dismissal of Plaintiff’s amended complaint [ECF No. 30] due to Plaintiff’s failure to 

comply with the Federal Rules of Civil Procedure.  

 Also, due to Plaintiff’s failure to comply with the Federal Rules of Civil 

Procedure, Plaintiff’s amended complaint should be dismissed as to all named 

Defendants. Accordingly, the motion to dismiss filed by Saavedra [ECF No. 118], the 

motion to dismiss filed by Darla and Jin [ECF No. 120], and the motion to dismiss filed 

by Saavedra [ECF No. 127] should be dismissed as moot. 

 

 Additionally, all of Plaintiff’s pending motions should be dismissed:  

 

- Plaintiff’s “motion for default” [ECF No. 88]; 

- Plaintiff’s “motion of objection to dismiss” [ECF No. 99] 

                                                           
8
  The motion to dismiss is joined by Defendants Allen, Barnacles, Berries, Burns, 

Burton, Cole, Ennis, House, Newman, Overmyer, Palmer, Parker, Poska, Seigal, Smith, 

Tice and Walker [ECF No. 103] and joined by Beatty, Burkhart, Carter, Chiampi, 

Conraid, Dipasquale, Dombrowski, Ferdarko, Fischer, Gates, Gromel, Guthrie, Haggerty, 

Haupt, Henratty, Hockel, Jesse, Klopotoski, Lance, Lavan, Lear, Long, Lucas, Lynch, 

Marvitz, McKeown, Murin, Murphy, Pennsylvania Board of Probaton and Parole, 

Reisinger, Rohial, Roscner, Smacko, Smith, Stanishefski, Trempus, Ben Varner, Dorina 

Varner, and Walsh [ECF No. 117].  
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 - Plaintiff’s “motion of objection by default of civil contempt” [ECF 

No. 100];  

- Plaintiff’s “motion pursuant to applicable Rules 22(b) in accordance of 

23(A)…” [ECF No. 113]; 

- Plaintiff’s “motion for summary judgment” [ECF No. 134]; and  

- Plaintiff’s “motion for summary judgment” [ECF No. 137]. 

It is further recommended that the Clerk of Courts should be directed to close this  

case. 

 In accordance with 28 U.S.C. § 636(b)(1) and Fed.R.Civ.P. 72, the parties must 

seek review by the district court by filing Objections to the Report and Recommendation 

within fourteen (14) days of the filing of this Report and Recommendation.  Any party 

opposing the objections shall have fourteen (14) days from the date of service of 

Objections to respond thereto.  See Fed.R.Civ.P. 72(b)(2).  Failure to file timely 

objections may constitute a waiver of appellate rights.  See Brightwell v. Lehman, 637 

F.3d 187, 194 n.7 (3d Cir. 2011); Nara v. Frank, 488 F.3d 187 (3d Cir. 2007). 

 

     /s/ Susan Paradise Baxter           

     SUSAN PARADISE BAXTER 

     United States Magistrate Judge 

 

 

Dated:  January 10, 2017 
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