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IN THE UNITED STATES DISTRICT COURT  

FOR THE WESTERN DISTRICT OF PENNSYLVANIA 

 

 

BRIAN E. GRIFFIN,   ) 

   Plaintiff  ) C.A. 16-21 ERIE 

      ) 

  v.    ) Judge Rothstein 

      ) Magistrate Judge Baxter 

MICHAEL D. OVERMYER, et al,  )  

   Defendants.  ) 

 

 

 

MAGISTRATE JUDGE’S REPORT AND RECOMMENDATION 

 

 

I. RECOMMENDATION 

 

Is it respectfully recommended that the motion for partial summary judgment filed on 

behalf of Defendants [ECF No. 45] be granted in part and denied in part. 

II. REPORT  

A. Relevant Procedural and Factual History 

 

Brian E. Griffin (“Plaintiff”) initiated this pro se prisoner civil rights action on January 

27, 2016, by submitting for filing a Motion for Leave to Proceed in forma pauperis (“IFP”), 

accompanied by a Complaint filed pursuant to 42 U.S.C. § 1983. ECF No. 1. Plaintiff was 

granted IFP status on January 29, 2016, and his complaint was docketed that same day. ECF 

Nos. 2, 3.  Plaintiff filed an amended complaint on July 20, 2016, that names as Defendants four 

corrections officers assigned to the State Correctional Institution at Forest (“SCI – Forest”): 

Sergeant Culver, Officer Adams, Officer Wood and Officer Moore; as well as SCI – Forest 

supervisory personnel J. Bertolini (Housing Unit Manager), Major Paul A. Ennis, Lieutenant 

Settnek, and Michael D. Overmyer (SCI-Forest Superintendent). ECF No. 27. Plaintiff claims 
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that the defendant officers used excessive force against him in violation of his Eighth and 

Fourteenth Amendment rights and that the supervisory defendants violated his constitutional 

rights through their deliberate indifference to the potential for harm by failing to protect him and 

supervise and train subordinates. As relief for his claims, Plaintiff seeks compensatory and 

punitive monetary damages.
1
   

Discovery has been completed in this action and Defendants have filed a Motion for 

Partial Summary Judgment, accompanied by extensive exhibits and a brief in support of the 

motion. ECF Nos. 45, 46 and 47. The motion seeks the entry of judgment in their favor as to all 

claims asserted against each of them, with the exception of a single incident of alleged excessive 

force asserted against Defendants Woods and Moore, which Defendants concede requires trial 

before a factfinder. Plaintiff has filed a brief in opposition to the motion, and has previously filed 

exhibits in support of his claims. ECF Nos. 42, 51.  The motion is now ripe for disposition.  

B. Standard of Review 

 

1. Summary Judgment 

 

Federal Rule of Civil Procedure 56(c)(2) provides that summary judgment shall be 

granted if the “pleadings, the discovery and disclosure materials on file, and any affidavits show 

that there is no genuine issue as to any material fact and that the movant is entitled to judgment 

as a matter of law.” Rule 56(e)(2) further provides that when a motion for summary judgment is 

made and supported, “an opposing party may not rely merely on allegations or denials in its own 

pleading; rather, its response must—by affidavits or as otherwise provided in this rule—set out 

specific facts showing a genuine issue for trial. If the opposing party does not so respond, 

summary judgment should, if appropriate, be entered against that party.” 

                                                 
1
 Plaintiff asserts that the use of excessive force is part of a scheme to retaliate against him for complaining about 

institutional racism at SCI – Forest; however, this allegation is not pursued for relief (ECF No. 27, p. 9), and has not 

been developed through discovery.  The Court considers this potential claim abandoned.   
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A district court may grant summary judgment for the defendant when the plaintiff has 

failed to present any genuine issues of material fact. Fed.R.Civ.P. 56(c). The moving party has 

the initial burden of proving to the district court the absence of evidence supporting the 

nonmoving party’s claims. Celotex Corp. v. Catrett, 477 U.S. 317, 330 (1986); Andreoli v. 

Gates, 482 F.3d 641, 647 (3d Cir. 2007); UPMC Health System v. Metropolitan Life Ins. Co., 

391 F.3d 497, 502 (3d Cir. 2004). 

With specific relevance to the pending motion, the burden then shifts to the non-movant 

to come forward with specific facts showing a genuine issue for trial. Fed.R.Civ.P. 56(e); 

Williams v. Borough of West Chester, Pa., 891 F.2d 458, 460–461 (3d Cir. 1989) (the non-

movant must present affirmative evidence-more than a scintilla but less than a preponderance-

which supports each element of his claim to defeat a properly presented motion for summary 

judgment). The non-moving party must go beyond the pleadings and show specific facts by 

affidavit or by information contained in the filed documents (i.e., depositions, answers to 

interrogatories and admissions) to meet his burden of proving elements essential to his claim. 

Celotex, 477 U.S. at 322. See also Saldana v. Kmart Corp., 260 F.3d 228, 232 (3d Cir. 2001). 

The non-moving party “must present more than just bare assertions, conclusory allegations or 

suspicions to show the existence of a genuine issue.” Garcia v. Kimmell, 381 F. App’x 211, 213 

(3d Cir. 2010) quoting Podobnik v. U.S. Postal Serv., 409 F.3d 584, 594 (3d Cir. 2005). 

When considering a motion for summary judgment, the court is not permitted to weigh 

the evidence or to make credibility determinations, but is limited to deciding whether there are 

any disputed issues and, if there are, whether they are both genuine and material. Anderson v. 

Liberty Lobby, Inc., 477 U.S. 242, 255 (1986). The court must consider the evidence, and all 

reasonable inferences which may be drawn from it, in the light most favorable to the non-moving 
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party. Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 587 (1986). See also El 

v. SEPTA, 479 F.3d 232, 238 (3d Cir. 2007).   

A material fact is a fact whose resolution will affect the outcome of the case under 

applicable law. Anderson, 477 U.S. at 248. Summary judgment is only precluded if the dispute 

about a material fact is “genuine,” i.e., if the evidence is such that a reasonable jury could return 

a verdict for the non-moving party. Id. at 247–249. In making this assessment, in a case such as 

this one, where there are video recordings of the incidents in question, the Court need not adopt 

the non-movant’s version of the facts if the recordings “blatantly contradict[ ]” the non-movant's 

version “so that no reasonable jury could believe it.” Scott v. Harris, 550 U.S. 372, 380 (2007); 

Smith v. Price, 610 F. App’x 113, 115 (3d Cir. 2015). 

 

2. Pro Se Pleadings  

 

Pro se pleadings, “however inartfully pleaded,” must be held to “less stringent standards 

than formal pleadings drafted by lawyers.” Haines v. Kerner, 404 U.S. 519, 520 (1972). If the 

court can reasonably read pleadings to state a valid claim on which the litigant could prevail, it 

should do so despite failure to cite proper legal authority, confusion of legal theories, poor syntax 

and sentence construction, or litigant's unfamiliarity with pleading requirements. See Boag v. 

MacDougall, 454 U.S. 364 (1982); United States ex rel. Montgomery v. Brierley, 414 F.2d 552, 

555 (3d Cir. 1969) (“petition prepared by a prisoner ... may be inartfully drawn and should be 

read ‘with a measure of tolerance’ ”); Freeman v. Department of Corrections, 949 F.2d 360 

(10th Cir. 1991). Under our liberal pleading rules, a district court should construe all allegations 

in a complaint in favor of the complainant. Gibbs v. Roman, 116 F.3d 83 (3d Cir. 1997) 

(overruled on other grounds). See, e.g., Nami v. Fauver, 82 F.3d 63, 65 (3d Cir.1996) (discussing 

Fed.R.Civ.P. 12(b)(6) standard); Markowitz v. Northeast Land Company, 906 F.2d 100, 103 (3d 
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Cir. 1990) (same). Because Plaintiff is a pro se litigant, this Court will consider facts and make 

inferences where it is appropriate.  

C. Discussion 

  1. Excessive Force Claims 

With relevance to the pending motion, Plaintiff complains of two discrete incidents when 

he alleges Defendants or their subordinates violated his Eighth Amendment rights though the use 

of excessive force: the first occurred when he was restrained after his assault on a corrections 

officer and the second occurred while he was escorted to the medical unit for a physical 

examination.
2
  The Eighth Amendment prohibits the infliction of “cruel and unusual 

punishments.” U.S. Const. amend. VIII; Whitley v. Albers, 475 U.S. 312, 318–19 (1986). The 

United States Supreme Court has interpreted this prohibition to bar prison officials from using 

excessive force against inmates. See Hudson v. McMillian, 503 U.S. 1, 6–7 (1992).  

The central inquiry to resolve a claim of excessive force requires a determination of 

“whether force was applied in a good faith effort to maintain or restore discipline or maliciously 

and sadistically for the very purpose of causing harm.” Giles v. Kearney, 571 F.3d 318, 326 (3d 

Cir. 2009) (quoting Whitley v. Albers, 475 U.S. 312, 319 (1986)). In making this determination, 

inferences can be drawn by evaluating a number of factors: “(1) the need for the application of 

force; (2) the relationship between the need and the amount of force that was used; (3) the extent 

of injury inflicted; (4) the extent of the threat to the safety of staff and inmates, as reasonably 

perceived by the responsible officials on the basis of the facts known to them; and (5) any efforts 

made to temper the severity of a forceful response.” Id. (citing Whitley, 475 U.S. at 321); see 

also Brooks v. Kyler, 204 F.3d 102 (3d Cir. 2000). The United States Supreme Court has stated: 

                                                 
2
 Defendants concede that the third incident, which allegedly occurred after Plaintiff arrived at the medical unit, but 

before a hand-held camera was turned on, is not appropriate for summary judgment because the resolution of this 

excessive force claim will depend upon a determination of the credibility of the parties involved.   
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“‘[W]hen prison officials maliciously and sadistically use force to cause harm, 

contemporary standards of decency are always violated... whether or not 

significant injury is evident. Otherwise, the Eighth Amendment would permit any 

physical punishment, no matter how diabolic or inhuman, inflicting less than 

some arbitrary quantity of injury.’” 

 

Wilkins v. Gaddy, 559 U.S. 34, 37 (2010) (quoting Hudson, 503 U.S. at 9).  

 Additionally, de minimis uses of physical force do not qualify as excessive force unless 

the force is “repugnant to the conscience of mankind.” Brooks, 204 F.3d at 107 (citing Hudson, 

503 U.S. at 6). Not “every malevolent touch by a prison guard gives rise to a federal cause of 

action.” Hudson, 503 U.S. 9. 

Through his pleadings, deposition testimony, and various filings, Plaintiff claims that the 

incident at issue began on August 29, 2015, at approximately 7:45 AM in the FA Unit day room 

at SCI – Forest, when he had a verbal altercation with Corrections Officer Sibble regarding 

grievance paperwork.
3
  The disagreement escalated quickly into a physical confrontation when 

Plaintiff states he “got in [Sibble’s] face.” ECF No. 48-1, p. 17.  Sibble pushed Plaintiff away 

with his arm, and Plaintiff, feeling disrespected, began punching Sibble in the face, head and 

chest. Id. at 13, 17, 39.     

Plaintiff’s actions and the efforts taken by corrections personnel to restore order are 

depicted on a video recording captured by facility cameras in the day room and on the walkway 

to the medical unit.  ECF No. 48-4.  The silent video recording, reviewed by the Court in a light 

most favorable to the Plaintiff,
4
 shows CO Sibble attempt to secure Plaintiff against a wall while 

Plaintiff repeatedly strikes at Sibble with his fists.  Two officers, identified as Defendants Culver 

                                                 
3
 Plaintiff has not named CO Sibble as a defendant in this action.   

 
4
 See Tindell v. Beard, 351 F. App’x 591, 596 (3d Cir. 2009).  
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and Adams
5
 arrive on the scene and assist with restraining Plaintiff and lowering him to the 

floor.  The officers, joined by two more, attempt to secure Plaintiff’s arms behind his back and 

maintain control over Plaintiff’s body.  Plaintiff states that during this process, his airway was 

cut off for approximately 6-8 seconds by an officer’s knee in his back, and as a result, he 

continued to move and shift his body.  ECF No. 48-1, p. 18. Plaintiff is quickly restrained and 

handcuffed and shackles are applied to his legs. Once secure, Plaintiff is placed in a standing 

position against a wall for approximately a minute longer as personnel, including Defendant Lt. 

Settnek, gather to escort him to the medical unit for evaluation.  

The video does not depict any body movements by the officers that could be reasonably 

construed as intentionally or maliciously striking, punching, kicking or choking Plaintiff.  It is 

apparent that any contact is incidental to restraining a combative inmate and placing his hands 

behind his back for the application of handcuffs.  Plaintiff admits that he remembers moving to 

clear his airway, and that the guards responded to this movement by ordering him to stop 

resisting their efforts to restrain him and continuing to apply pressure on his back.  ECF No. 48-

1, pp. 18-20.  

Plaintiff’s second assertion of harm arises out of the manner in which he was escorted to 

the medical unit.  Plaintiff claims that excessive force was used when Defendants Moore and 

Woods rapidly walked from one building to another, escorting Plaintiff while he was bent over 

facing the ground, with his hands lifted and held behind his back.  Plaintiff claims this position 

caused him to get dizzy and to stumble and black out, so that he was carried into the medical unit 

and thrown onto a bed.   The video evidence confirms that Defendants Woods and Moore 

escorted Plaintiff bent over in a “modified escort position.” ECF No. 47, p. 3; ECF No. 48-4 at 

7:45.  Plaintiff appears uncooperative, swinging his hips, dragging his legs, and failing to keep 

                                                 
5
 ECF No. 47, p.2. 
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step.  Plaintiff stumbles a number of times before his legs are lifted off the ground by two other 

officers, and Plaintiff is carried to the medical unit.  Other than being guided and carried in this 

position, no force is used during the escort.   

Once Plaintiff arrives in the medical unit, the video switches to a hand held camera in a 

treatment room, beginning with a physical exam by a nurse.
6
  ECF No. 48-5. He is asked to list 

any injuries, and Plaintiff tells the nurse that his wrists and neck hurt.  He is examined, 

photographed and it is determined he does not require treatment.  Plaintiff is calm, and upon 

completion of the exam, he is escorted upright to an adjacent building to be placed into a 

Restricted Housing Unit cell. Plaintiff does not appear in any physical distress, and is not 

complaining of pain or injury.  He is able to speak, breathe easily with a minor cough, and can 

clearly identify and state the location of his identification card.  Once confined in his cell, 

Plaintiff complains that guards used excessive force and hit him.  At that point, the guards leave 

the cell area and the video ends.   

Turning to the elements of Plaintiff’s excessive force claim, and the duty of each 

Defendant correctional officer to maintain and restore discipline within a prison, it is clear that 

Plaintiff’s conduct necessitated the application of force to stop his assault on CO Sibble.  In a 

fairly measured fashion, each of the responding officers was required to physically restrain 

Plaintiff during the initial incident, and force ceased to be used once his body was secured.  No 

undue force was used to escort Plaintiff to the medical building; rather, he was held in a 

restrained fashion to ensure he could be safely transported and not strike out.  In both situations, 

there is no genuine issue of fact that the force used was proportionate to the need.   

                                                 
6
 Plaintiff’s third allegation of excessive force arises out of the view of the camera in the medical unit immediately 

before the exam, when he says that Defendants Moore or Woods punched him in the face.  Defendants concede that 

in the absence of video evidence to rebut Plaintiff’s version of events, this allegation should proceed to trial.  ECF 

No. 45, p. 2.   
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The Court must also consider the extent of injury inflicted.  While significant or serious 

injury is not required for an excessive force claim, the Court finds the Plaintiff’s claim that he 

was unable to breathe for 6-8 seconds during the initial take down qualifies, at best, as incidental 

contact that occurred to end the assault.  Plaintiff’s medical records show that while he 

complained of pain to his left wrist and the front of his neck, he was promptly examined by 

medical personnel immediately after the incident, and had no redness, swelling or other signs of 

visible injury.  ECF No. 48-6, pp. 6-7. 

The Court must weigh the “extent of the threat to the safety of staff and inmates, as 

reasonably perceived by the responsible officials on the basis of the facts known to them.” Giles, 

571 F.3d at 326.  Defendants on the scene responded to an active assault on a staff member, with 

an out-of-control inmate.  Each was confronted with a threat to the safety of staff, and the 

penological interest in preventing further injury was paramount.  Based on the facts known to 

staff members at the time of the incident, there is no dispute of material fact that a safety and 

penological threat was reasonably perceived by each of the involved Defendants.   

And, finally, the Court must consider any efforts made to temper the severity of a 

forceful response.  The video makes clear that Defendants were forced to utilize physical force to 

stop an assault in progress and restrain Plaintiff.  The Court finds the methods used to restrain 

and escort Plaintiff to the medical unit were appropriate given the violent nature of his attack, to 

ensure staff and inmate safety.   

Weighing each of the above factors and viewing the facts in the light most favorable to 

the Plaintiff, the Court finds that the force applied by Defendants in each of the two referenced 

incidents was done in good faith, and in an effort to maintain and restore discipline. In sum, there 

is simply no factual basis for a claim that any of the named Defendants intentionally or 
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maliciously sought to inflict harm during this episode, and no reasonable jury could find the 

force used to subdue Plaintiff was objectively unreasonable.   Because the evidence submitted in 

this matter, including the video evidence, establishes that there is no dispute of material fact as to 

the nature of the force used, it is respectfully recommended that Defendants’ motion for partial 

summary judgment be granted as to Plaintiff’s Eighth Amendment excessive force claims arising 

out of the initial restraint and escort, and that Defendants Culver and Adams be terminated from 

this action.  It is further recommended that summary judgment be entered in favor of Defendants 

Settnek, Woods and Moore as to the alleged excessive force used during the escort to the 

medical unit.
7
   

2. Supervisory Liability Claims   

Plaintiff asserts Eighth Amendment supervisory liability and failure to protect claims 

against Defendants Overmyer, Ennis, Bertolini and Settnek pursuant to 42 U.S.C. § 1983. 

Section 1983 does not create substantive rights, but instead provides remedies for rights 

established elsewhere. City of Okla. City v. Tuttle, 471 U.S. 808, 816 (1985). To establish a 

Section 1983 claim, a plaintiff must prove that a defendant, acting under color of state law, 

deprived the plaintiff of a right secured by the Constitution or laws of the United States. Mark v. 

Borough of Hatboro, 51 F.3d 1137, 1141 (3d Cir. 1995); Estate of Smith v. Marasco, 430 F.3d 

140, 151 (3d Cir. 2005); 42 U.S.C. § 1983.  With particular relevance to Plaintiff’s claims 

against Defendants Overmyer, Ennis, Bertolini and Settnek, each defendant in a civil rights 

action “must have personal involvement in the alleged wrongs; liability cannot be predicated 

                                                 
7
 Defendants also seek entry of judgment in favor of Defendant Settnek with regard to the alleged punch to the face 

in the medical unit, because Plaintiff did not see Settnek when he suffered the alleged blow.  ECF No. 46, p. 11; 

ECF No. 46, p. 9; ECF No. 48-1, pp. 33-34. Plaintiff’s testimony is that he had his eyes closed when he was 

punched, but he believes Settnek “was right there.” ECF No. 48-1, p. 33.  For purposes of summary judgment and 

supervisory liability, the fact that Plaintiff has acknowledged that he could not see Settnek during the incident 

“neither negates [his] involvement nor [his] liability as a matter of law.  Smith v. Mensinger, 293 F.3d 641, 650 (3d 

Cir. 2002).  Rather, Plaintiff’s testimony regarding Settnek’s presence is sufficient to create a genuine issue of 

material fact.  Id. 
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solely on the operation of respondeat superior.” Rode v. Dellacriprete, 845 F.2d 1195, 1207 (3d 

Cir. 1988).   

The evidence submitted in support of and in opposition to the motion for summary 

judgment makes clear that Defendants Overmyer, Ennis and Bertolini were not present at any 

point in time during Plaintiff’s restraint, escort and physical exam, and that Defendant Settnek 

was present only when Plaintiff was escorted to the medical unit but had no physical contact with 

him.   

In order to establish the requisite personal involvement in a § 1983 claim for failure to 

protect or supervise, “a plaintiff must (1) identify with particularity what the supervisory officials 

failed to do that demonstrates deliberate indifference and (2) demonstrate a close causal link 

between the alleged failure and the alleged injury.” Daniels v. Delaware, 120 F. Supp. 2d 411, 

423 (D. Del. 2000) (citing Sample v. Diecks, 885 F.2d 1099, 1118 (3d Cir. 1989)).  For example, 

where a failure to supervise is alleged, a supervisor may be liable where he or she “established 

and maintained a policy, practice or custom which directly caused the constitutional harm.”  

Santiago v. Warminster Twp., 629 F.3d 121, 129 n. 5 (3d Cir. 2010). Additionally, supervisory 

liability may attach if the supervisor “participated in violating the plaintiff’s rights, directed 

others to violate them, or, as the person in charge, had knowledge of and acquiesced in his 

subordinates’ violations.” Id.; McKenna v. City of Phila., 582 F.3d 447, 460 (3d Cir. 2009) 

(citing Rode v. Dellarciprete, 845 F.2d at 1207).  “The mere fact that a defendant is in a 

supervisory position is insufficient to establish liability under Section 1983.” Mearin v. Swartz, 

951 F. Supp.2d 776, 782 (W.D. Pa. 2013).   

“[T]he inadequacy of ... training may [also] serve as the basis for § 1983 liability only 

where the failure to train amounts to deliberate indifference to the rights of persons with whom 
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the [inadequately trained subordinates] come into contact.” City of Canton v. Harris, 489 U.S. 

378, 388 (1989). Thus, “[a] pattern of similar constitutional violations by untrained employees is 

‘ordinarily necessary’ to demonstrate deliberate indifference for purposes of failure to train.” 

Connick v. Thompson, 563 U.S. 51, 62 (2011). In the absence of such a pattern, a plaintiff must 

show that the harm suffered was “so predictable that failing to train the [subordinates] amounted 

to conscious disregard” for plaintiff’s rights. Id. at 71. However, “[w]ithout notice that a course 

of training is deficient in a particular respect, decisionmakers can hardly be said to have 

deliberately chosen a training program that will cause violations of constitutional rights.” Id. at 

62; Bd. of Cnty. Comm’rs of Bryan Cnty., Okla. v. Brown, 520 U.S. 397, 410 (1997) 

(“‘[D]eliberate indifference’ is a stringent standard of fault, requiring proof that a municipal 

actor disregarded a known or obvious consequence of his action.”).    

To establish a failure to protect claim, inmates must demonstrate that (1) they are 

“incarcerated under conditions posing a substantial risk of serious harm;” and (2) the prison 

official acted with “deliberate indifference” to their health and safety. Farmer v. Brennan, 511 

U.S. 825, 834 (1994). “[T]he official must actually be aware of the existence of the excessive 

risk; it is not sufficient that the official should have been aware.” Beers–Capitol v. Whetzel, 256 

F.3d 120, 133 (3d Cir. 2001); Bracey v. Pennsylvania Dep’t of Corr., 571 F. App’x 75, 78 (3d 

Cir. 2014).  

Plaintiff alleges that Defendants Overmyer, Ennis, and Bertolini had a role in the use of 

excessive force because each was aware that Plaintiff was placed in a housing unit where “racial 

violence between white guards and black inmates” had occurred, but failed to respond to his 

prior grievances seeking a unit change.  ECF No. 48-1, pp. 35-39; ECF No. 42.  In response to 

the pending motion, Plaintiff argues, as to Defendant Overmyer only, that his past grievances 
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regarding racial animus in the housing unit should have placed Overmyer on notice of the 

potential for harm.
8
 In addition, Plaintiff presents a declaration by a fellow inmate that there have 

been “numerous fights between staff and inmates throughout the prison since 2013,” and that a 

meeting was held in 2015 regarding “violence at SCI – Forest.” ECF No. 42-1, p.1.  These 

unsupported and conclusory assertions are not sufficient to raise a material issue of fact nor 

permit a reasonable juror to conclude that Plaintiff was at risk, or even that his housing unit 

suffered a history of excessive use of force findings, such that an inference of deliberate 

indifference on the part of any Defendant would be warranted (or possible).  Further, as noted by 

Defendants, Plaintiff’s attenuated theory also omits reference to his attack on CO Sibble as the 

precipitating factor in his restraint and escort from the unit.  Under these circumstances, the entry 

of summary judgment in favor of Defendants Overmyer, Ennis and Bertolini is appropriate. 

Podobnik, 409 F.3d at 594 (the non-moving party “must present more than just bare assertions, 

conclusory allegations or suspicions to show the existence of a genuine issue.”).
9
    

 

III. CONCLUSION    

 

For the foregoing reasons, it is respectfully recommended that the motion for partial 

summary judgment filed on behalf of Defendants [ECF No. 45] be granted in part and denied in 

part as follows: 

                                                 
8
 Plaintiff appears to have abandoned his claims against Defendants Ennis and Bertolini, as he fails to respond to the 

motion for partial summary judgment filed on their behalf by presenting argument or evidence specific to his claims 

against them.  Nykiel v. Borough of Sharpsburg, 778 F. Supp. 2d 573, 588 (W.D. Pa. 2011)(plaintiff’s failure to 

respond to arguments regarding the absence of liability as to certain claims in motion to summary judgment 

constitutes abandonment of those claims). 

 
9
  Defendants do not seek the entry of summary judgment as to supervisory liability claims on behalf of Lt. Settnek.  

As is evident from Plaintiff’s deposition testimony and his brief in opposition to the motion for summary judgment, 

Plaintiff contends that Lt. Settnek was present during the third incident, when Plaintiff was allegedly punched in the 

face by either Defendant Woods or Defendant Moore, and that he failed to intervene or otherwise move to protect 

him.  As such, there appear to be genuine issues of fact precluding the entry of judgment as to Lt. Settnek.  Smith v. 

Mensinger, 293 F.3d 641, 650 (3d Cir. 2002)(a corrections officer’s failure to intervene in a beating can be the basis 

of liability for an Eighth Amendment violation under § 1983 if the corrections officer had a reasonable opportunity 

to intervene and simply refused to do so). 
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(1) It is recommended that the motion for partial summary judgment be granted as to 

Defendants Culver, Adams, Overmyer, Ennis, and Bertolini and that each be 

terminated from this action; 

(2) It is further recommended that the motion for partial summary judgment be granted as 

to Plaintiff’s Eighth Amendment claims against Defendants Settnek, Woods and 

Moore for alleged excessive force, failure to supervise, train, and/or protect, arising 

out of the manner in which Plaintiff was escorted to the medical unit; and, 

(3) It is further recommended that the motion for partial summary judgment filed on 

behalf of Defendant Settnek be denied as to Plaintiff’s allegations of failure to 

supervise and protect arising out of the alleged assault in the medical unit.   

In accordance with the Magistrate Judges Act, 28 U.S.C. § 636(b) (1)(B) and (C), and 

Rule 72.1.4(B) of the Local Rules for Magistrate Judges, the parties are allowed fourteen (14) 

days from the date of service to file written objections to this Report and Recommendation. Any 

party opposing the objections shall have fourteen (14) days from the date of service of objections 

to respond thereto. Failure to file timely objections may constitute a waiver of any appellate 

rights. See e.g., Nara v. Frank, 488 F.3d 187 (3d Cir. 2007).  

      /s/ Susan Paradise Baxter  

      SUSAN PARADISE BAXTER 

      United States Magistrate Judge 

 

Dated:  June 8, 2017 

 
cc:  The Honorable Barbara Rothstein  

United States District Judge 
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