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IN THE UNITED STATES DISTRICT COURT 

FOR THE WESTERN DISTRICT OF PENNSYLVANIA 

 

DEMETRIUS BAILEY,  

                          Plaintiff, 

 

v. 

 

MICHAEL OVERMYER, et al.,  

                          Defendants. 

 

) 

)           Civil Action No. 16-86 Erie 

)            

)  

) District Judge Rothstein 

)           Magistrate Judge Baxter 

)  

) 

) 

 

REPORT AND RECOMMENDATION 

I. RECOMMENDATION 

It is respectfully recommended that the Commonwealth Defendants' motion to revoke in 

forma pauperis status/dismiss for improper joinder of claims [ECF No. 20], which has been 

joined by Defendants Heather G. McKeel and Lisa Zuspic [ECF No. 24], be granted in part and 

denied in part, as follows:  

1. Defendants' motion to revoke Plaintiff's in forma pauperis status should be 

GRANTED and Plaintiff should be required to pay the entire $ 350.00 

filing fee, along with the $50.00 administrative fee, within 21 days of 

adoption of this Report and Recommendation or face dismissal for failure 

to prosecute; and 

 

2. Defendants' motion to dismiss for improper joinder should be DENIED. 

 

II. REPORT 

A. Relevant Procedural History 

On April 18, 2016, Plaintiff submitted a pro se civil rights complaint, along with a 

motion for leave to proceed in forma pauperis [ECF No. 1], which motion was granted on May 

16, 2016 [ECF No. 3]. The complaint was subsequently served by the U.S. Marshal's Service 
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upon a number of the named Defendants, many of whom are employed by the Pennsylvania 

Department of Corrections and identify themselves as the "Commonwealth Defendants."  

On October 18, 2016, the Commonwealth Defendants filed a motion to revoke in forma 

pauperis status/dismiss for improper joinder of claims [ECF No. 20], in which they assert that: 

(1) Plaintiff has had three previous civil actions dismissed as frivolous, malicious and/or for 

failure to state a claim upon which relief may be granted and is, thus, precluded from claiming in 

forma pauperis status under the "three strikes rule" of Section 1915(g) of the Prison Litigation 

Reform Act, 28 U.S.C. § 1915A, et seq.; and (2) Plaintiff's complaint improperly contains a large 

number of unrelated claims that should be required to be brought in separate suits in accordance 

with Rule 20 of the Federal Rules of Civil Procedure. The Commonwealth Defendants, therefore, 

ask that Plaintiff's in forma pauperis status be revoked and that he be required to pay the filing 

fee in full in order to have this case proceed, and further seek the dismissal of Plaintiff's 

complaint, without prejudice to his right to file an amended complaint that complies with Rule 

20 after he pays the full filing fee. On October 27, 2016, two other named Defendants, Heather 

G. McKeel ("McKeel") and Lisa Zuspic ("Zuspic"), filed a motion to join in the Commonwealth 

Defendants' motion [ECF No. 24], which has since been granted by this Court [ECF No. 45].  

In response to the Commonwealth Defendant's motion, Plaintiff has filed "objections" 

[ECF No. 22], denying that he has three strikes against him and upholding his right to bring all of 

his claims in one complaint because all of the complained-of events occurred at SCI-Forest. This 

matter is now ripe for consideration. 
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B. Discussion 

 1. Motion to Revoke Plaintiff's In Forma Pauperis Status 

A plaintiff's in forma pauperis ("IFP") status may be revoked at any time it is determined 

to have been obtained improperly, either on motion or by the Court, sua sponte, pursuant to 

28 U.S.C. § 1915A. The revocation or denial of a plaintiff's IFP status is "designed to filter out 

the bad claims and facilitate consideration of the good," Jones v. Bock, 549 U.S. 199, 204 

(2007), by ensuring that inmates who have historically abused the privilege are not permitted to 

persist in further IFP litigation. Thus, Congress enacted 28 U.S.C. § 1915(g), which provides:  

In no event shall a prisoner bring a civil action or appeal a judgment in a 

civil action or proceeding under this section if the prisoner has, on 3 or 

more prior occasions, while incarcerated or detained in any facility, 

brought an action or appeal in a court of the United States that was 

dismissed on the grounds that it is frivolous, malicious, or fails to state a 

claim upon which relief may be granted, unless a prisoner is under 

imminent danger of serious physical injury. 

 

28 U.S.C. § 1915(g).
1
 It is the inmate-plaintiff's burden to prove entitlement to in forma pauperis 

status. See, e.g., White v. Gregory, 87 F.3d 429, 430 (10th Cir. 1996). 

 In determining whether a particular inmate-plaintiff has had three prior dismissals, or 

"three strikes," under § 1915(g), we look to the status of the plaintiff's prior litigation history at 

the time he filed the current lawsuit. Thus, only dismissals which were actually ordered at the 

time of the filing of the instant case are counted towards a "three strike" assessment under 

§1915(g), and "[a] dismissal does not qualify as a 'strike' for § 1915(g) purposes unless and until 

a litigant has exhausted or waived his or her appellate rights." Lopez v. United States Dept. of 

Justice, 228 Fed. Appx. 218 (3d Cir. 2007) (citing Jennings v. Natrona Cnty Det. Center Med. 

                                                           
1
  

The Court notes that there is nothing in the complaint in this matter that adequately alleges imminent danger of 

serious physical injury at the time Plaintiff filed his IFP motion. 
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Facility, 175 F.3d 775, 780 (10th Cir. 1999) and Adepegba v. Hammons, 103 F.3d 383, 387-88 

(5th Cir. 1996)). "[L]awsuits dismissed as frivolous prior to the enactment of the PLRA count as 

'strikes' under § 1915(g)." Keener v. Pennsylvania Bd. of Prob. & Parole, 128 F.3d 143, 144 (3d 

Cir. 1997).  

Case law construing § 1915(g) requires clarity regarding the grounds of dismissal before 

a dismissal order may count as a strike against the inmate-plaintiff. As the United States Court of 

Appeals for the Third Circuit has observed: "a strike under § 1915(g) will accrue only if the 

entire action or appeal is (1) dismissed explicitly because it is 'frivolous,' 'malicious,' or 'fails to 

state a claim' or (2) dismissed pursuant to a statutory provision or rule that is limited solely to 

dismissals for such reasons, including (but not necessarily limited to) 28 U.S.C. §§ 1915A(b)(1), 

1915(e)(2)(B)(i), 1915(e)(2)(B)(ii), or Rule 12(b)(6) of the Federal Rules of Civil Procedure." 

Byrd v. Shannon, 715 F.3d 117, 126 (3d Cir. 2013). In addition, "strikes may be accrued in 

actions or appeals regardless of whether the prisoner has prepaid the filing fee or is proceeding 

IFP, and [a plaintiff's] previous non-IFP actions, which were dismissed for failure to state a 

claim, count as strikes for purposes of § 1915(g)." Id. at 124. 

Further, by its terms, § 1915(g): 

[S]peaks of possible strikes only in terms of "an action or appeal ... that 

was dismissed" on one of the enumerated grounds, 28 U.S.C. § 1915(g). 

Thus, "[u]nder the plain language of the statute, only a dismissal may 

count as a strike, not the affirmance of an earlier decision to dismiss." 

Jennings v. Natrona Cnty. Det. Center Med. Facility, 175 F.3d 775, 780 

(10th Cir.1999). Also, . . . , "[t]he choice of the word 'dismiss' rather than 

'affirm' in relation to appeals was unlikely an act of careless 

draftsmanship," but rather may be "most plausibly understood as a 

reference to section 1915(e)(2), which requires the court to 'dismiss the 

case at any time if the court determines that ... the action or appeal ... is 

frivolous or malicious; [or] fails to state a claim on which relief may be 

granted.'" Thompson, 492 F.3d at 436 (emphasis and alterations in 

original) (quoting 28 U.S.C. § 1915(e)(2)(B)(i), (e)(2)(B)(iii)). Therefore, 
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a dismissal of an appeal on one of the enumerated grounds counts as a 

PLRA strike, while an affirmance of a district court's dismissal does not, 

even if the underlying dismissal itself counts as a strike 

 

Ball v. Famiglio, 726 F.3d 448, 464 (3d Cir. 2013). 

Here, there is no dispute that Plaintiff had two previous civil actions dismissed as 

frivolous, malicious and/or for failure to state a claim upon which relief may be granted: Bailey 

v. Price, 99-470 (W.D.Pa.) and Bailey v. Crisanti, 00-1310 (W.D.Pa). Both of these "strikes" 

were recently recognized by District Judge Barbara Rothstein in Rambert et al (including Bailey) 

v. Johnson, 2016 WL 4921087 (W.D.Pa. Sept. 15, 2016). The third case cited by Defendant as a 

"strike" is Bailey v. Rozum, 13-78 (W.D.Pa.), which was dismissed for failure to state a claim 

upon which relief may be granted, by Order dated June 8, 2015. Plaintiff counters that the Order 

in Rozum was on appeal before the Third Circuit at the time the present action was filed and, 

thus, does not count as a "strike" because he had not yet exhausted his appellate rights. This 

argument is without merit, however, because Plaintiff did not file a timely appeal from the 

dismissal of his complaint in Rozum but, instead, filed a motion to alter judgment over nine 

months after his case was dismissed, well after his appeal rights had already expired.
2
 Thus, the 

decision in Rozum became final on or about July 8, 2015, well before Plaintiff filed this action 

on April 18, 2016. As a result, the dismissal of Plaintiff's complaint in Rozum counts as a third 

strike against him, and his in forma pauperis status in this case should be revoked, accordingly.
3
  

 

                                                           

2 

This motion was denied by District Judge Kim Gibson on April 26, 2016. It was this denial that Plaintiff appealed to 

the Third Circuit on May 4, 2016, which appeal was ultimately dismissed for Plaintiff's failure to prosecute on 

August 2, 2016.  

 

3  

Indeed, in a subsequent opinion in Rambert, et al v. Johnson, 2016 WL 6573855 (W.D.Pa. November 7, 2016), 

District Judge Rothstein reached the same conclusion that Rozum counted as a third strike against Plaintiff. 
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 2. Motion to Dismiss for Improper Joinder 

Defendants argue that Plaintiff's complaint violates Rule 20 of the Federal Rules of Civil 

Procedure because it raises numerous unrelated claims that should be addressed in separate 

actions. Thus, Defendants contend that Plaintiff's complaint should be dismissed, without 

prejudice to Plaintiff's right to file an amended complaint that complies with Rule 20. The Court 

disagrees. 

Rule 20(a)(2) governs the permissive joinder of defendants in a single action and 

provides, in pertinent part, that 

Persons … may be joined in one action as defendants if: 

(A) any right to relief is asserted against them jointly, severally, or in 

the alternative with respect to or arising out of the same  

transaction, occurrence, or series of transactions or occurrences; 

and 

 

(B) any questions of law or fact common to all defendants will arise in 

the action. 

 

Fed.R.Civ.P. 20(a)(2). 

 

 The requirements of Rule 20(a) "are to be liberally construed in the interest of 

convenience and judicial economy." Whitehead v. Wetzel, 2015 WL 4662563, at *1 (W.D.Pa. 

Aug. 6, 2015), citing Salley v. Wetzel, 2013 WL 3157588 (M.D.Pa. 2013), aff'd 565 Fed. Appx. 

77 (3d Cir. 2014). Here, Plaintiff's claims appear to arise from a core set of facts that took place 

over a fairly condensed period of time – approximately June 24, 2014 to September 2, 2014. 

(ECF No. 4, Complaint, at pp. 4-8, ¶¶ 1-36). Every action alleged to have occurred after that time 

appears to be couched in terms of either a continuing violation or a retaliatory action, founded 

upon the same core set of facts or circumstances. Thus, the Court finds that Plaintiff's claims are 

sufficiently related under the standards of Rule 20(a)(2) to warrant inclusion in a single action, 
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and Defendants' motion to dismiss the complaint based upon improper joinder of claims should, 

therefore, be denied. 

 

III. CONCLUSION 

For the foregoing reasons, it is respectfully recommended that the Commonwealth 

Defendants' motion to revoke in forma pauperis status/dismiss for improper joinder of claims 

[ECF No. 20], which has been joined by Defendants Heather G. McKeel and Lisa Zuspic [ECF 

No. 24], be granted in part and denied in part, as follows:  

1. Defendants' motion to revoke Plaintiff's in forma pauperis status should be 

GRANTED and Plaintiff should be required to pay the entire $ 350.00 

filing fee, along with the $50.00 administrative fee, within 21 days of 

adoption of this Report and Recommendation or face dismissal for failure 

to prosecute; and 

 

2. Defendants' motion to dismiss for improper joinder should be DENIED. 

In accordance with the Federal Magistrates Act, 28 U.S.C. § 636(b)(1), and Fed.R.Civ.P. 

72(b)(2), the parties are allowed fourteen (14) days from the date of service to file written 

objections to this report and recommendation. Any party opposing the objections shall have 

fourteen (14) days from the date of service of objections to respond thereto. Failure to file 

objections will waive the right to appeal. Brightwell v. Lehman, 637 F. 3d 187, 193 n. 7 (3d Cir. 

2011). 

 

      /s/ Susan Paradise Baxter           

      SUSAN PARADISE BAXTER 

      United States Magistrate Judge 

 

Dated: January 13, 2017 

 

cc: The Honorable Barbara Rothstein 

 United States District Judge      
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