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IN THE UNITED STATES DISTRICT COURT 

FOR THE WESTERN DISTRICT OF PENNSYLVANIA 

 

 

STRATTON PEAY    ) 

      )   1:16-cv-00130 

 v.     )             

      ) District Judge Barbara Rothstein 

SAGER, et al.     )  Magistrate Judge Lisa Pupo Lenihan 

) 

  

 

 

REPORT AND RECOMMENDATION 

 

 

I. RECOMMENDATION 

  In this action, Plaintiff, proceeding pro se and in forma pauperis, brings suit pursuant to 

42 U.S.C. § 1983.  Plaintiff complains that Defendants unconstitutionally agreed to and did 

commit several wrongful acts while Plaintiff was incarcerated at State Correctional Institution  

Forest (“SCI Forest”).  Plaintiff’s allegations center on Defendants’ collective attempts to 

prevent Plaintiff from exposing the fact that a non-party, Detective Lubiejewski, framed Plaintiff 

for the crimes that resulted in his incarceration. 

 All Defendants have moved to dismiss Plaintiff’s Second Amended Complaint.  

Defendant Zupsic has filed a Motion to Dismiss Plaintiff’s Second Amended Complaint pursuant 

to Federal Rule of Civil Procedure 12(b)(6) [ECF No. 50].  The remaining Defendants (“DOC 

Defendants”) have filed a Motion to Dismiss, based on Federal Rules of Civil Procedure 12(e), 

8(a), 10, and 20(a) [ECF No. 59]. Plaintiff, in turn, has filed a “Motion that Summary Judgment 

be Denied.” [ECF No. 70].   It is respectfully recommended that Defendants’ Motions be granted 

and Plaintiff’s denied, and Plaintiff’s Second Amended Complaint be dismissed without 

prejudice.    
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II. REPORT 

A. PROCEDURAL HISTORY 

Plaintiff’s initial Complaint [ECF No. 3] named multiple Defendants, including 

psychologists, unit managers, corrections counselors, correctional officers, and other health and 

correctional personnel connected to SCI Forest.1  The Complaint alleged that Defendants 

committed several wrongful acts in an effort to silence Plaintiff concerning Lubiejewski’s 

wrongdoing.   Defendants filed a Motion for a More Definite Statement [ECF No.21], which this 

Court granted by Order dated February 13, 2017 (“February 13 Order”).  [ECF No. 23].  The 

Order, which directed Plaintiff to file an Amended Complaint by March 6, 2017, specified that 

Plaintiff must provide a description of how the defendants violated his rights, and explained that 

he must show that each defendant was personally involved in the alleged wrongdoing.  Id. at p. 

2.  Further, the Order stated as follows: 

Plaintiff should note that, in civil rights cases, more than conclusory and vague 

allegations are required to state a cause of action under 42 U.S.C. §1983.  Plaintiff should 

clearly describe how each named defendant is involved in the alleged constitution [sic] 

violations.  This description should include references to relevant dates, times, and 

locations.  It should explain to the Court what happened by specifically describing each 

defendant’s behavior or action and how that behavior or action – or lack of action – 

resulted in the alleged violations….Plaintiff should be specific about the particulars of the 

event, each defendant’s misconduct, and how such misconduct resulted in a violation or 

denial of the civil right at issue….Each incident should be identified as a separate count, 

and each count must include appropriate facts and evidence in support of the claims made 

in the count.  Each incident must be clearly and specifically described; it should include 

the relevant time, date, and location.  Each incident description also should clearly 

identify the relevant defendant and what that defendant’s role was in the incident. 

 

Id. at pp. 2-3 (emphases in original). 

                                                 
1 Defendant Zupsic, alleged to be a physician’s assistant at SCI Forest, is represented separately from the remaining 

Defendants, who refer to themselves collectively as the “DOC Defendants.”  For the sake of clarity, the Court will 

do likewise.   
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The docket reflects no subsequent activity until April 7, 2017, when the Court issued an 

Order to Show Cause why the case should not be dismissed for failure to comply with the 

February 13 Order. [ECF No. 24].  On May 31, 2017, because Plaintiff did not respond to the 

Order to Show Cause, the Court issued a Report and Recommendation that the action be 

dismissed for failure to prosecute.  [ECF No. 25].  Plaintiff then objected to the Report and 

Recommendation, stating that he had attempted to file an Amended Complaint and comply with 

the February 13 Order.  [ECF No. 26].  Consequently, the Court afforded Plaintiff until July 5, 

2017 to amend his pleading.  [ECF No. 27].  Plaintiff filed an Amended Complaint [ECF No. 

29], and the Court withdrew the Report and Recommendation as moot.  [ECF No. 30].   

The DOC Defendants moved to dismiss the Amended Complaint, arguing that it was 

indecipherable and failed to comply with Federal Rule of Civil Procedure 8, failed to identify 

how each Defendant was involved in the alleged wrongdoing, and violated joinder principles. 

[ECF Nos. 33, 34].  The Court issued an Order stating that if Plaintiff were to file a Second 

Amended Complaint, he should correct the deficiencies noted by Defendants, and comply with 

federal pleading requirements. [ECF No. 35].  In response, Plaintiff filed documents captioned 

“Addendum to Response,” and “2nd Definitive Statement of Facts.”  [ECF. Nos. 41, 43].  He then 

filed the now-pending Second Amended Complaint.  [ECF No. 44], and the DOC Defendants’ 

Motion to Dismiss was dismissed as moot. [ECF No. 47].   

According to the Second Amended Complaint, at the time of the incidents giving rise to 

this matter, Plaintiff was incarcerated at SCI Forest.  He brings claims pursuant to 42 U.S.C.§ 

1983, averring that Defendants, acting individually and in their official capacities, caused other 

inmates to physically attack him, conspired to have him transferred to a different facility and 

misdiagnosed with a mental illness, and misappropriated his funds, all in an attempt to cover up 
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Lubiejewski’s malfeasance.   Specifically, Plaintiff contends that Lubiejewski framed him for the 

crimes resulting in Plaintiff’s incarceration.   

Defendant Zupsic has filed a Motion to Dismiss the Second Amended Complaint 

pursuant to Rule 12(b)(6), arguing that the pleading fails to aver that she was individually 

involved in the alleged violations, and that Plaintiff has failed to exhaust his administrative 

remedies.  [ECF No. 45].  The Court apprised the parties that the exhaustion challenge would be 

considered pursuant to Federal Rule of Civil Procedure 56, and directed Defendant to provide 

Plaintiff with all pertinent documents in her possession.  [ECF No. 48].  The DOC Defendants 

have also filed a Motion to Dismiss the Second Amended Complaint, arguing that the pleading is 

too vague and disorganized to permit a meaningful response, violates joinder rules, and fails to 

properly plead a conspiracy claim. [ECF No. 60].  Plaintiff, in turn, has filed a “Motion that 

Summary Judgment be Denied,” reiterating his allegations against Defendants.  [ECF No. 70].   

B. LEGAL STANDARDS 

1. Rule 12(b)(6) 

Under Rule 12(b)(6), a complaint must be dismissed for failure to state a claim if it does 

not allege "enough facts to state a claim to relief that is plausible on its face." Bell Atlantic Corp. 

v. Twombly, 550 U.S. 544, 556, 127 S. Ct. 1955, 167 L. Ed. 2d 929 (2007).  When considering a 

Rule 12(b)(6) motion, the court does not assess whether a plaintiff might prevail on the merits; 

instead, the court must accept all well-pleaded factual allegations and view them in a light most 

favorable to the plaintiff. Papurello v. State Farm Fire & Cas. Co., 144 F. Supp. 3d 746, 760 

(W.D. Pa. 2015).   

Our Court of Appeals has explained the applicable standard as follows: 

A complaint may be dismissed under Rule 12(b)(6) for "failure to state a claim upon 

which relief can be granted"…."To survive a motion to dismiss, a complaint must contain 
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sufficient factual matter, accepted as true, to state a claim to relief that is plausible on its 

face." "A claim has facial plausibility when the plaintiff pleads factual content that allows 

the court to draw the reasonable inference that the defendant is liable for the misconduct 

alleged." Although the plausibility standard "does not impose a probability requirement," 

it does require a pleading to show "more than a sheer possibility that a defendant has 

acted unlawfully." … The plausibility determination is "a context-specific task that 

requires the reviewing court to draw on its judicial experience and common sense."  

 

Connelly v. Lane Constr. Corp., 809 F.3d 780, 786-87 (3d Cir. 2016) (citations omitted). 

  In light of Supreme Court pronouncements in Twombly and Ashcroft v. Iqbal, 556 U.S. 

662, 679, 129 S. Ct. 1937, 173 L. Ed. 2d 868 (2009)), a court must determine the sufficiency of a 

complaint as follows:  "tak[e] note of the elements [the] plaintiff must plead to state a claim”; 

second, “ identify allegations that, ‘because they are no more than conclusions, are not entitled to 

the assumption of truth,’; and third, "[w]hen there are well-pleaded factual allegations, [the] 

court should assume their veracity and then determine whether they plausibly give rise to an 

entitlement to relief."  Id. at 787 (quoting Iqbal, 556 U.S. at 675, 679).  If a civil rights complaint 

is subject to a Rule 12(b)(6) dismissal, a district court should allow the plaintiff to amend his 

pleading, unless an amendment would be inequitable or futile.  Bosold v. Warden, Sci-Somerset, 

No. 11-4292, 2011 U.S. Dist. LEXIS 148774, at *29 (E.D. Pa. Dec. 28, 2011). 

2. Rule 56 

Summary judgment is appropriate if, drawing all inferences in favor of the nonmoving 

party, "the movant shows that there is no genuine dispute as to any material fact and the movant 

is entitled to judgment as a matter of law." Fed.R.Civ.P. 56(a). The moving party bears the initial 

burden of identifying evidence, or the lack thereof, which demonstrates the absence of a genuine 

issue of material fact. National State Bank v. Federal Reserve Bank of New York, 979 F.2d 

1579, 1581-82 (3d Cir. 1992). Once that burden has been met, the nonmoving party may not rest 

on the allegations in the complaint, but must "go beyond the pleadings and by [his] own 
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affidavits, or by the 'depositions, answers to interrogatories, and admissions on file,' designate 

'specific facts showing that there is a genuine issue for trial.'"  Celotex Corp. v. Catrett, 477 U.S. 

317, 322, 106 S. Ct. 2548, 91 L. Ed. 265 (1986). Moreover, "the mere existence of some alleged 

factual dispute between the parties will not defeat an otherwise properly supported motion for 

summary judgment; the requirement is that there be no genuine issue of material fact." Anderson 

v. Liberty Lobby, Inc., 477 U.S. 242, 247-48, 106 S. Ct. 2505, 91 L. Ed. 2d 202 (1986) 

(emphasis in original).  When assessing the propriety of summary judgment, all reasonable 

inferences must be drawn in favor of the non-moving party.  Simpson v. Kay Jewelers, Div. of 

Sterling, Inc., 142 F.3d 639, 643 n.3 (3d Cir. 1998). 

3. Rule 12(e) 

Federal Rule of Civil Procedure 12(e) provides that "[a] party may move for a more 

definite statement of a pleading to which a responsive pleading is allowed but which is so vague 

or ambiguous that the party cannot reasonably prepare a response."  "[M]otions for more definite 

statement[s] are generally disfavored, and should be granted only if a pleading is unintelligible, 

making it virtually impossible for the opposing party to craft a responsive pleading."  

Dean v. United States, No. 09-3095, 2010 U.S. Dist. LEXIS 29576, at *4-5 (D.N.J. Mar. 29, 

2010) (quoting Ctr. Pointe Sleep Assocs., LLC v. Panian, No. 08-1168, 2009 U.S. Dist. LEXIS 

21808(W.D. Pa. Mar. 18, 2009)).  A Rule 12(e) motion is proper “when a complaint pleads a 

viable legal theory, but is so unclear that the opposing party cannot respond to the complaint.”    

Humpherys v. Nager, 962 F. Supp. 347, 353 (E.D.N.Y. 1997).   Such motions, however, are 

generally disfavored, and should be reserved for rectifying incomprehensible pleadings rather 

than a lack of detail.  Goodman v. United Airlines, No. 15-6496, 2015 U.S. Dist. LEXIS 163614, 

at *2 (D.N.J. Dec. 7, 2015). 
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4. Pro Se Pleadings 

A court must employ less stringent standards when considering pro se pleadings than 

when judging the work product of an attorney. Haines v. Kerner, 404 U.S. 519, 520, 92 S.Ct. 

594, 30 L.Ed.2d 652 (1972). When presented with a pro se complaint, the court should construe 

the complaint liberally and draw fair inferences from what is not alleged as well as from what is 

alleged. Dluhos v. Strasberg, 321 F.3d 365, 369 (3d Cir. 2003).  Even under liberal standards, 

however, pro se litigants are not relieved of the obligation to allege sufficient facts to support a 

valid legal claim. See, e.g., Taylor v. Books A Million, Inc., 296 F.3d 376, 378 (5th Cir. 2002).  

The Court has considered all of Plaintiff’s submissions under these standards. 

C. DEFENDANT ZUPSIC’S MOTION 

Defendant Zupsic argues, pursuant to Rule 12(b)(6), that Plaintiff’s Second Amended 

Complaint fails to state that she was personally involved in the alleged constitutional violations, 

that he has failed to exhaust his administrative remedies, and that his claim against her must be 

dismissed as de minimis.  Further, she seeks judgment as a matter of law on Plaintiff’s claim that 

he was illegally charged co-payments.   

1. Exhaustion 

Because it is a threshold issue, the Court first addresses Defendant Zupsic’s argument 

that Plaintiff has failed to exhaust his administrative remedies.   Plaintiff opposes this argument 

by listing several grievances, which he asserts have been exhausted. 

The Prison Litigation Reform Act (“PLRA”) provides that "[n]o action shall be brought 

with respect to prison conditions under section 1983 of this title, or any other Federal law, by a 

prisoner confined in any jail, prison, or other correctional facility until such administrative 

remedies as are available are exhausted." 42 U.S.C. § 1997e(a).   The exhaustion requirement is 
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mandatory, and cannot be excused by the Court.   Abney v. Basial, No. 16-00350, 2018 U.S. 

Dist. LEXIS 15819, at *9 (M.D. Pa. Jan. 30, 2018).  Failure to exhaust is an affirmative defense, 

which a defendant must plead and prove.  Ramos v. Smith, No. 4-0249, 2005 U.S. Dist. LEXIS 

27839, at *11 (E.D. Pa. Nov. 10, 2005).  When a prisoner has failed to exhaust his administrative 

remedies before bringing a civil rights action, dismissal is appropriate.  Tillery v. Wetzel, No. 

16-0235, 2017 U.S. Dist. LEXIS 133825, at *26 (M.D. Pa. Aug. 22, 2017). 

The PLRA requires "proper exhaustion." Woodford v. Ngo, 548 U.S. 81, 89, 126 S. Ct. 

2378, 165 L. Ed. 2d 368 (2006).  “Proper exhaustion" means using all steps of prison procedure, 

and "doing so properly (so that the agency addresses the issue on the merits)." Id. at 89 (citations 

omitted) (emphasis in original).  In Pennsylvania, inmates must exhaust administrative remedies 

in compliance with the system established by DC-ADM 804.  Adderly v. Harry, No. 13-01465, 

2017 U.S. Dist. LEXIS 118848, at *13 (M.D. Pa. July 27, 2017).  In turn, DC-ADM 804 requires 

that an initial grievance include a statement of relevant facts, identify individuals directly 

involved in the events, and specifically state any claims he wishes to make concerning violations 

of rules or law. Commonwealth of Pennsylvania Department of Corrections Policy Statement, 

Policy Number DC-ADM 804 (issued Jan. 26, 2016), ¶11 (“Policy”).   The Policy also provides 

that any grievance based on separate events must be presented separately, unless combining 

issues is necessary to support the claim.  Id. at 14.  These requirements are consistent with the 

purposes of the exhaustion requirement, which are to prevent premature interference in agency 

processes, allow an agency to compile an adequate record and correct its own errors, and afford 

the parties and the courts the benefit of the agency’s expertise.  Kaplan v. Chertoff, 481 F. Supp. 

2d 370, 382 (E.D. Pa. 2007). 

Case 1:16-cv-00130-SPB-RAL   Document 75   Filed 03/02/18   Page 8 of 17



9 

 

Defendant Zupsic has proffered one grievance, number 640908, that arguably supports 

the exhaustion of Plaintiff’s current claim.  [ECF No. 51, Ex. B].  That grievance has been 

exhausted, and relates to medical co-pays while Plaintiff was housed at SCI Forest.2  The 

grievance, filed on August 28, 2016, avers that Plaintiff was improperly charged $10.00 on 

August 24, 2016, and requests reimbursement in the amount of $5.00 or $10.00.  The grievance 

identified only Defendant McKeel:  “McKeel continues to illegally charge me for ‘chronic 

illness’…McKeel illegally charges me as ‘retaliation….’”  After grievance 640908 was denied as 

frivolous, Plaintiff appealed.  His September 14, 2016 appeal, like the initial grievance, named 

only Defendant McKeel.  Id.  The initial denial was upheld, and Plaintiff appealed again.  It is 

only in his second appeal, at the very end of Plaintiff’s narrative regarding Defendant McKeel, 

does Defendant’s Zupsic’s name appear: “Over approx.. $300 was ‘misappropriated’ from my 

finds, by…McKeel, Zupsic, etc.”  Id.   The Chief Grievance Officer’s response to the second 

appeal clearly continued to view the grievance consistent with Plaintiff’s initial and first 

appellate submissions, as a claim that “MS. McKeel continues to illegally charge him” and that 

“on 8/24/2016, Ms. McKeel charged him $10.00 for the pain he has in his neck….”  Id.   

The single, conclusory statement that Defendant Zupsic was involved in misappropriating 

$300.00 in some unspecified way, randomly inserted into Plaintiff’s second appeal of grievance 

640908, does not constitute proper exhaustion.3  As discussed supra, the subject matter of both 

the initial grievance and first appeal was limited to Defendant McKeel and $10.00 charged in 

August, 2016.  Consistent with DC-ADM 804, the record makes clear that prison administrators 

                                                 
2 Grievance 640908 is the only such grievance in which Defendant Zupsic’s name appears.  The other, grievance 

631020, identifies only Defendant McKeel, and makes no mention of Defendant Zupsic.  [ECF No. 56, Ex. A].   
3 When determining whether administrative remedies have been exhausted as to a particular claim, courts pay close 

attention to the nature of the claims.  For example, in Tillery v. Wetzel, No. 16-0235, 2017 U.S. Dist. LEXIS 

133825, at *28 (M.D. Pa. Aug. 22, 2017), the court found that plaintiff had failed to exhaust his claim that a mattress 

was withheld for retaliatory reasons, although he had grieved and exhausted a claim that the mattress was withheld 

negligently and with deliberate indifference. 
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limited their consideration to that subject matter.   Defendant Zupsic’s alleged misappropriation 

of $300 due to sick call charges was not subjected to the administrative process, and was not 

grieved.  Requesting that Defendant Zupsic’s Motion be denied, Plaintiff offers the identification 

numbers of a long list of grievances that he asserts have been exhausted.  [ECF No. 70].  He does 

not, however, proffer the substance of those grievances, the locations where the grieved conduct 

occurred, or the identities of the persons alleged to have been involved.   Under the 

circumstances, to find that Plaintiff has exhausted his present claims against Defendant Zupsic 

would be wholly inconsistent with the PLRA and its underlying purpose.  Plaintiff has not 

succeeded in creating a genuine issue of material fact regarding his exhaustion of administrative 

remedies as to his claims against Defendant Zupsic for any reason.4    

2. Individual Involvement 

Although dismissal for failure to exhaust is warranted, for purposes of completeness, the 

Court will address Defendant Zupsic’s contention that the Second Amended Complaint fails to 

sufficiently aver her involvement in the alleged violations.  Plaintiff does not offer a substantive, 

targeted response to Defendant’s challenge.   

Individual liability under Section 1983 requires a plaintiff to show that the individual 

defendant was personally involved in the alleged constitutional violations. Victorious v. Lanigan, 

No. 15-6949, 2016 U.S. Dist. LEXIS 67193, at *17 (D.N.J. May 23, 2016) (citing Rode v. 

Dellarciprete, 845 F.2d 1195, 1207 (3d Cir. 1988)). Personal involvement can be established by 

showing that the defendant actually participated in the alleged violation, or knew of and 

acquiesced in the violation. Rode, 845 F. 2d at 1207.  Generalized allegations that lump 

                                                 
4 The DOC Defendants’s Motion does not raise exhaustion of administrative remedies.  Sua sponte dismissal on 

such grounds is appropriate only when a plaintiff’s allegations make clear that exhaustion requirements have not 

been met.  Rowann v. Coleman, 481 Fed. Appx. 44, 46 n. 3 (3d Cir. 2012). Thus, the Court does not address 

exhaustion as to Defendants other than Defendant Zupsic. 
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defendants together, and non-specific allegations that defendants conspired generally, have been 

deemed insufficient. Van Tassel v. Piccione, 608 F. App'x 66, 70 (3d Cir. 2015); Milliner v. 

DiGuglielmo, No. 08-4905, 2011 U.S. Dist. LEXIS 62194, at *35 n.12 (E.D. Pa. June 7, 2011).   

The Plaintiff's allegations [of conspiracy] must be supported by facts bearing out the 

existence of the conspiracy and indicating its broad objectives and the role each 

Defendant allegedly played in carrying out those objectives. Bare conclusory allegations 

of 'conspiracy' ... will not suffice to allege an agreement or make averments of 

communication, consultation, cooperation, or command from which such an agreement 

can be inferred. 

 

Shover v. York Cnty., No. 11-2248, 2012 U.S. Dist. LEXIS 27194, at *22 (M.D. Pa. Jan. 25, 

2012) (quoting Flanagan v. Shively, 783 F. Supp. 922, 928-29 (M.D. Pa. 1992), aff'd. 980 F. 2d 

722 (3d Cir. 1992), cert. denied, 510 U.S. 829, 114 S. Ct. 95, 126 L. Ed. 2d 62 (1993)).   

Plaintiff’s pleading broadly alleges that Defendant Zupsic, along with others, engaged in 

various wrongful acts.  In response to Defendant’s Motion, Plaintiff avers that instead of 

reporting the illegal conduct of the other Defendants, Defendant Zupsic “chose to conspire” with 

them, and aided and abetted the other Defendants by misappropriating his funds, failing to 

provide him with proper medical care, and failing to report Defendants’ crimes.  In particular, he 

avers that Defendant Zupsic, along with Defendants “McKeel, etc.,” illegally charged his 

account for sick call costs.  The Second Amended Complaint does not, however, specify how 

Defendant Zupsic herself individually participated in the alleged wrongdoing.  Further, there are 

no factual averments showing, or tending to show, that Defendant Zupsic reached an agreement 

or understanding with any other Defendant to violate Plaintiff’s civil rights.  Plaintiff’s pleading, 

in other words, contains only bare, conclusory statements regarding Defendant Zupsic’s alleged 

involvement.  Particularly as Plaintiff has had multiple opportunities to comply with specific 

directives from this Court, the pleading is inadequate even under liberal pleading standards.   
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Had Plaintiff exhausted his administrative remedies, dismissal on these grounds would be 

warranted. 

3. Remaining Arguments 

Defendant Zupsic’s remaining arguments can be summarily disposed of.  She argues that 

requiring medical co-pays from prisoners is permissible, and thus his claim that the co-pays were 

illegal must be dismissed.  The gravamen of Plaintiff’s claims, however, is that the co-pays were 

assessed as part of an unconstitutional conspiracy, and not that a co-pay requirement itself is 

illegal.  Thus, the legality of co-pays is not dispositive of Plaintiff’s claims.  Moreover, 

Defendant Zupsic contends that because “presumably” some amount less than $300.00 would be 

attributable to her wrongdoing, the claim should be dismissed as de minimis non curat lex,  This 

concept, which holds that "[t]he law does not care for, or take notice of trifling matters,” applies 

where the law implies no damage, and only trifling damage arises, from the wrong.  Von Nessi v. 

XM Satellite Radio Holdings, Inc., No. 07-2820, 2008 U.S. Dist. LEXIS 74345, at *18 (D.N.J. 

Sep. 26, 2008).  If properly brought and pleaded, it cannot be said that Plaintiff’s civil rights 

claims would fall within the parameters of this doctrine.  Dismissal on these bases is not 

warranted.   

D. DOC DEFENDANTS’ MOTION 

The DOC Defendants attack Plaintiff’s Second Amended Complaint on various grounds, 

all of which relate to the pleading’s lack of clarity, organization, and factual sufficiency.  They 

argue, pursuant to Federal Rule of Civil Procedure 12(e), that the pleading is too vague and 

ambiguous to comply with Rules 8 and 10; that it fails to comply with the joinder requirements 

of Federal Rule of Civil Procedure 20(a); and that it fails to sufficiently state a conspiracy claim.   
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The intended procedural mechanism for the DOC Defendants’ Motion is somewhat 

unclear.  Defendants do not identify Rule 12(b)(6) as the premise for their Motion, although they 

explicitly seek dismissal, with prejudice, for failure to state a claim; instead, Defendants identify 

Rule 12(e) as the basis for their Motion.5   Under analogous circumstances, courts have 

construed such motions as seeking dismissal for failure to comply with Rules 8 and 10, under a 

Rule 12(e) standard, along with an alternative a request for dismissal pursuant to Rule 12(b)(6).  

See, e.g., Young v. Centerville Clinic, Inc., No. 09 - 325, 2009 U.S. Dist. LEXIS 111893, at *4 

(W.D. Pa. Dec. 2, 2009).  As the recommended disposition of Defendants’ Motion implicates 

outcomes appropriate under both Rule 12(b)(6) and 12(e), this Court will do the same.   

1. Conspiracy   

In order to maintain an action for civil conspiracy under Section 1983, the Plaintiff must 

allege "[a] combination of two or more persons to do a . . . criminal act or to do a lawful act by 

unlawful means or for an unlawful purpose." Humphrey v. John Doe Officer One, No. 09-1689, 

2010 U.S. Dist. LEXIS 38661, at *11-12 (M.D. Pa. Apr. 20, 2010) (quoting Ammlung v. City of 

Chester, 494 F.2d 811, 814 (3d Cir. 1974)).  “[W]here the existence of a conspiracy is based only 

on legal conclusions, rather than factual allegations, a plaintiff's complaint fails to meet the 

pleading standard announced in Twombly and [Iqbal].”  Id. at *12. 

"[I]t is a longstanding rule in the Third Circuit that a mere general allegation or 

averment of conspiracy or collusion without alleging the facts which constituted 

such conspiracy or collusion is a conclusion of law and is insufficient to state a 

claim." Thus, as noted in Twombly, "[w]ithout more, parallel conduct does not 

suggest conspiracy, and a conclusory allegation of agreement at some unidentified 

point does not supply facts adequate to show illegality." Instead, "[t]o properly 

                                                 
5 "An appreciation of the relationship between the Rule 12(e) and the Rule 12(b)(6) motions is critical to 

understanding [the Rule 12(e)] standard and the proper office of the motion for a more definite statement. If the 

movant believes the opponent's pleading does not state a claim for relief, the proper course is a motion under Rule 

12(b)(6) even if the pleading is vague or ambiguous." Gonzalez v. San Antonio Water Sys., No. 4-218, 2004 U.S. 

Dist. LEXIS 21922, at *7 (W.D. Tex. Nov. 1, 2004) (quoting Wright & Miller, Fed. Prac. & Pro. § 1376, at 309).  A 

Rule 12(e) motion seeks additional factual specificity so that defendant may answer, rather than dismissal.  Id.   
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plead an unconstitutional conspiracy, a plaintiff must assert facts from which a 

conspiratorial agreement can be inferred."  

 

Talley v. Wetzel, No. 15-01698, 2017 U.S. Dist. LEXIS 127194, at *37 (M.D. Pa. Aug. 9, 2017) 

(citations omitted). 

Here, Plaintiff’s allegations of conspiracy are wholly conclusory.  None of Plaintiff’s 

submissions asserts facts from which an agreement can be inferred; instead, he merely recites the 

names of various Defendants, often along with the notation “etc.,” and alleges that they 

conspired to commit various acts in order to silence him.   These conclusory allegations of 

conspiracy are devoid of factual detail, or specific allegations regarding each Defendant’s 

involvement in the scheme.  Under the circumstances, the Second Amended Complaint lacks 

sufficient facts to demonstrate that a conspiracy claim is plausible, and dismissal is warranted.   

2. Rules 8 and 10 

The DOC Defendants further contend that Plaintiff’s Second Amended Complaint fails to 

comply with Federal Rules of Civil Procedure 8 and 10.  Plaintiff does not offer a substantive 

response.    

Federal Rule of Civil Procedure 8 requires that a pleading contain “a short and plain 

statement of the claim showing that the pleader is entitled to relief.”    Courts should dismiss 

pleadings for failure to comply with this Rule only if the pleading is "so confused, ambiguous, 

vague or otherwise unintelligible that its true substance, if any, is well disguised.”  Gilmour v. 

Bohmueller, No. 04-2535, 2005 U.S. Dist. LEXIS 1611, at *49 (E.D. Pa. Jan. 27, 2005).  

Relatedly, Federal Rule of Civil Procedure 10(b) requires that a party state his claims in 

numbered paragraphs, “each limited as far as practicable to a single set of circumstances.”   
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Here, there can be no dispute that Plaintiff’s Second Amended Complaint lacks the  

structure and brevity contemplated by applicable rules.  In light of the liberal standards 

applicable to pro se pleadings, however, the true substance of the Second Amended Complaint is 

not so well-disguised, and response thereto so impossible, as to warrant outright dismissal under 

Rule 8 or 10.  The failure to comply with those rules, however, does require a more definite 

statement pursuant to Rule 12(e).  Because the Second Amended Complaint should be dismissed 

on other grounds, as discussed supra, Plaintiff should be required to submit a more definite 

statement if he elects to pursue his claims. 

3. Rule 20(a) 

Finally, the DOC Defendants challenge joinder pursuant to Federal Rule of Civil 

Procedure 20(a), complaining that Plaintiff has filed a “buckshot” pleading.  Again, Plaintiff 

does not specifically respond to this challenge.   Rule 20(a) provides that persons may be joined 

as defendants in a single action if a right to relief is asserted “with respect to or arising out of the 

same transaction, occurrence, or series of transactions or occurrences.”   According to this Rule, 

“while Plaintiff may combine multiple unrelated claims against a single defendant in a lawsuit, 

he cannot combine unrelated claims against multiple defendants in one lawsuit.”  Spence v. 

Schafer, No. 13-0016, 2013 U.S. Dist. LEXIS 48968, at *18 (W.D. Pa. Mar. 7, 2013).  Although 

Plaintiff’s Second Amended Complaint is disjointed, it is fairly read as asserting Defendants’ 

participation in an overarching, collectively agreed-upon course of conduct intended to cover up 

official malfeasance.  Thus, although they rest on discrete events, his allegations against each 

Defendant are not unrelated.  Dismissal on grounds of misjoinder is not warranted.   
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E. PLAINTIFF’S MOTION 

In his “Motion that Summary Judgment be Denied,” Plaintiff reiterates his general 

allegations that “Defendants [Zupsic included] operate in an illegal ‘monopoly’” to cover up 

Lubiejewski’s malfeasance.   In this submission, like his others, Plaintiff’s averments are broad 

and conclusory.  He again refers to the Defendants collectively with the notation “etc.,” and 

otherwise fails to remedy the deficiencies addressed supra.   Under all applicable standards, 

Plaintiff fails to overcome either summary judgment or dismissal.   This is not actually a Motion 

for Summary Judgment, it is in reality a response to Defendant’s motions and should therefore be 

denied. 

III. CONCLUSION 

For the foregoing reasons, the Court respectfully recommends that the Defendants’ 

Motions to Dismiss be granted, and that Plaintiff’s Second Amended Complaint be dismissed in 

its entirety for failure to comply with applicable pleading requirements.  It is further 

recommended that Defendant Zupsic’s motion, which was converted to a motion for summary 

judgment be granted due to Plaintiff’s failure to exhaust administrative remedies. Finally, it is 

recommended that Plaintiff’s pleading entitled Motion for Summary Judgment be denied.   

Additionally, it is recommended that Plaintiff be afforded one last opportunity to comply 

with applicable standards and requirements, within thirty (30) days of the date of an Order 

adopting this Report and Recommendation.  The Court notes, however, that Defendants 

previously challenged various deficiencies in Plaintiff’s Complaint and First Amended 

Complaint, all of which remained unresolved by his Second Amended Complaint.  Moreover, 

this Court’s February 13 Order clearly and specifically apprised Plaintiff of the required 

particulars.  Nonetheless, the Second Amended Complaint remains deficient.  Thus, it is 
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respectfully recommended that an Order adopting this Report include a proviso that the Order 

shall represent Plaintiff’s final opportunity to cure the identified shortcomings; and that a third 

amended complaint, if filed, must be a pleading that stands by itself without reference to earlier 

pleadings, and complies with all applicable rules.   It is further recommended that if Defendants 

elect to respond by motion to a third amended complaint, they be permitted to incorporate by 

reference any challenges previously raised with respect to Plaintiff’s earlier Complaints.  

In accordance with the Magistrate Judges Act, 28 U.S.C. §636(b)(1)(B) and (C), and Rule 

72.D.2 of the Local Rules of Court, the parties are allowed fourteen (14) days from the date of 

service of a copy of this Report and Recommendation to file objections. Any party opposing the 

objections shall have fourteen (14) days from the date of service of objections to respond thereto. 

Failure to file timely objections will constitute a waiver of any appellate rights. 

 

Dated: March 2, 2018 

 

       BY THE COURT: 

 

       _____________________________ 

       Lisa Pupo Lenihan 

       United States Magistrate Judge 

 

 

cc:  STRATTON PEAY  

DP 4246  

SCI Somerset  

1600 Walters Mill Road  

Somerset, PA 15510 

Case 1:16-cv-00130-SPB-RAL   Document 75   Filed 03/02/18   Page 17 of 17


		Superintendent of Documents
	2022-02-25T17:44:42-0500
	Government Publishing Office, Washington, DC 20401
	Government Publishing Office
	Government Publishing Office attests that this document has not been altered since it was disseminated by Government Publishing Office




