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IN THE UNITED STATES DISTRICT COURT  

FOR THE WESTERN DISTRICT OF PENNSYLVANIA 

 

 

LARRIE D. JEFFERSON,    ) 

   Plaintiff   ) C.A. No. 16-245 Erie 

       ) 

  v.     ) District Judge Rothstein 

       ) Magistrate Judge Baxter 

JOHN E. WETZEL, et al.,    )  

   Defendants.   ) 

 

 

 

MAGISTRATE JUDGE’S REPORT AND RECOMMENDATION 

 

 

I. RECOMMENDATION 

 

Is it respectfully recommended that Defendants’ partial motion to dismiss  [ECF No. 15] 

be granted in part and denied in part as more fully set forth below. 

II. REPORT  

A. Relevant Procedural and Factual History 

 Larrie D. Jefferson (“Plaintiff”) initiated this pro se prisoner civil rights action on 

October 13, 2016, by submitting for filing a Motion for Leave to Proceed in forma pauperis 

(“IFP”), accompanied by a Complaint filed pursuant to 42 U.S.C. § 1983. ECF No. 1. Plaintiff 

was granted IFP status on October 14, 2016, and his fifty-three page complaint was docketed that 

same day. ECF Nos. 2, 6. In response, Defendants timely filed a partial motion to dismiss 

Plaintiff’s complaint for failure to state a claim as to Defendants John E. Wetzel, Secretary, 

(Pennsylvania Department) of Corrections; Donna Varner, Chief Grievance Officer; Nancy A. 

Giroux, Superintendent (State Correctional Institute at Albion (“SCI – Albion”)); Michael R. 

Clark, Deputy Superintendent (“SCI – Albion”); (Maj.) Michael R. Clark; Christopher M. 

Meure, Shift Commander; (CO) Scott-Clausen; and, as to state law claims only, (CO) Behringer. 
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ECF Nos. 16.  Plaintiff responded on February 23, 2017, and the motion is ripe for review. ECF 

Nos. 20, 21, 22, and 23. 

 Plaintiff alleges the following facts which, in the context of a motion to dismiss, must be 

accepted as true.  Erickson v. Pardus, 551 U.S. 89, 93-94 (2007).  Plaintiff is a prisoner in the 

custody of the Pennsylvania Department of Corrections (“DOC”), and for the relevant time 

period, was incarcerated in the Restricted Housing Unit (“RHU”) at SCI – Albion. On August 

19, 2015, Plaintiff had a verbal altercation with Defendant Behringer, a Corrections Officer 

working in the RHU, regarding the delivery date of a response to a grievance.  Plaintiff informed 

Behringer that he would be submitting a report regarding Behringer’s “unprofessional behavior.” 

Later that day, Behringer accompanied a staff nurse to deliver Plaintiff’s medication through the 

cell-door wicket. Plaintiff placed his hand through the wicket for his medication, and asked the 

nurse for assistance in reporting Defendant Behringer’s unprofessionalism. Plaintiff alleges that 

Behringer “without warning” and in a malicious manner” “slammed the cell door wicket” 

repeatedly on Plaintiff’s hand.  ECF No. 6, ¶ 33.   

Plaintiff sustained cuts to his fingers and requested medical assistance. He was removed 

from his cell and brought to a triage room by a number of officers, including Defendant Scott-

Clausen.  The staff nurse cleaned Plaintiff’s hand, photographed the injury, and applied band-

aids.  With Scott-Clausen’s permission, the nurse provided Plaintiff extra band-aids and Plaintiff 

was returned to his cell.  Plaintiff alleges that the only other witnesses present at the time of his 

injury were inmates, and that Scott-Clausen learned of the incident only after Plaintiff requested 

medical attention.   

Plaintiff informed Scott-Clausen that he wished to file an inmate abuse claim against 

Behringer. Plaintiff subsequently filed an inmate grievance regarding the incident, and an 
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investigation was commenced.  Plaintiff alleges that approximately six months later, he was 

interviewed by a prison official.  In the course of the interview, the official asked Plaintiff if he 

thought Behringer’s conduct in closing the wicket was committed in “a malicious manner.”  Id. 

at ¶ 128.  When Plaintiff answered affirmatively, the investigator commented that while he 

would look into Plaintiff’s allegations, he believed Behringer is “one of the good guys.”  Id. at ¶ 

134.   

 As to the remaining Defendants, Plaintiff alleges that Scott-Clausen, Meure, Clark, and 

Giroux were in supervisory roles at SCI – Albion or, in the case of Defendant Wetzel, supervised 

the DOC system. Defendant Varner is alleged to be responsible for the review and disposition of 

grievances submitted by inmates.  In conclusory and boilerplate fashion, Plaintiff alleges that 

each of these supervisory and/or grievance officials violated his Eighth and Fourteenth 

Amendment rights by tolerating and/or ignoring the excessive use of force by guards in their 

command, and that each were otherwise deliberately indifferent to the safety of inmates in DOC 

custody (Counts III, X, XI). Plaintiff’s complaint also sets forth Eighth Amendment and 

Fourteenth Amendment claims against each supervisory defendant for failure to screen, train 

and/or supervise (Counts IV, V, XII, XIII ), failure to protect (Counts IX, XIV), and a state law 

claim for intentional infliction of emotional distress (Count VIII).   

B. Standard of Review 

 

1. Motion to Dismiss 

 

A motion to dismiss filed pursuant to Federal Rule of Civil Procedure 12(b)(6) must be 

viewed in the light most favorable to the plaintiff and all the well-pleaded allegations of the 

complaint must be accepted as true.  Erickson, 551 U.S. at 93-94. A complaint must be dismissed 

pursuant to Rule 12(b)(6) if it does not allege “enough facts to state a claim to relief that is 
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plausible on its face.”  Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570 (2007).  A claim has facial 

plausibility when the plaintiff pleads factual content that allows the court to draw the reasonable 

inference that the defendant is liable for the misconduct alleged.  Ashcroft v. Iqbal, 556 U.S. 662, 

678 (2009).  

To assess the sufficiency of a complaint under Twombly and Iqbal, a court must: “First, 

… ‘tak[e] note of the elements a plaintiff must plead to state a claim.’ Second … identify 

allegations that, ‘because they are no more than conclusions, are not entitled to the assumption of 

truth.’ Finally, ‘where there are well-pleaded factual allegations, a court should assume their 

veracity and then determine whether they plausibly give rise to an entitlement for relief.’”  

Burtch v. Milberg Factors, Inc., 662 F.3d 212, 221 (3d Cir. 2011)(internal quotation marks 

omitted)(quoting Santiago v. Warminster Twp., 629 F.3d 121, 130 (3d Cir. 2010).  

2.  Pro Se Pleadings  

 

Pro se pleadings, “however inartfully pleaded,” must be held to “less stringent standards 

than formal pleadings drafted by lawyers” Haines v. Kerner, 404 U.S. 519, 520 (1972). If the 

court can reasonably read pleadings to state a valid claim on which the litigant could prevail, it 

should do so despite failure to cite proper legal authority, confusion of legal theories, poor syntax 

and sentence construction, or litigant's unfamiliarity with pleading requirements. See Boag v. 

MacDougall, 454 U.S. 364 (1982); United States ex rel. Montgomery v. Brierley, 414 F.2d 552, 

555 (3d Cir. 1969) (“petition prepared by a prisoner ... may be inartfully drawn and should be 

read ‘with a measure of tolerance’”); Freeman v. Department of Corrections, 949 F.2d 360 (10th 

Cir. 1991). Under our liberal pleading rules, a district court should construe all allegations in a 

complaint in favor of the complainant. Gibbs v. Roman, 116 F.3d 83 (3d Cir. 1997) (overruled 

on other grounds). See Nami v. Fauver, 82 F.3d 63, 65 (3d Cir.1996) (discussing Fed.R.Civ.P. 

Case 1:16-cv-00245-SPB   Document 24   Filed 05/31/17   Page 4 of 12



5 

 

12(b)(6) standard); Markowitz v. Northeast Land Company, 906 F.2d 100, 103 (3d Cir. 1990) 

(same). Because Plaintiff is a pro se litigant, this Court will consider facts and make inferences 

where it is appropriate.  However, even under that relaxed standard, there is no substantial 

question that Plaintiff’s complaint fails to state a claim against DOC supervisory and grievance 

personnel.  See Fantone v. Latini, 780 F.3d 184, 193 (3d Cir. 2015) (holding that a pro se 

complaint must still meet Twombly and Iqbal’s plausibility standard).   

C.  Discussion 

1.  Unsafe Conditions, Failure to Train, Supervise and Protect 

Plaintiff’s complaint asserts federal civil rights claims pursuant to 42 U.S.C.  

§ 1983. Section 1983 does not create substantive rights, but instead provides remedies for rights 

established elsewhere. City of Okla. City v. Tuttle, 471 U.S. 808, 816 (1985). To establish a 

Section 1983 claim, a plaintiff must prove that a defendant, acting under color of state law, 

deprived the plaintiff of a right secured by the Constitution or laws of the United States. Mark v. 

Borough of Hatboro, 51 F.3d 1137, 1141 (3d Cir. 1995); Estate of Smith v. Marasco, 430 F.3d 

140, 151 (3d Cir. 2005); 42 U.S.C. § 1983.  With particular relevance to Plaintiff’s claims 

against Defendants Wetzel, Varner, Giroux, Clark, Meure and Scott-Clausen, each defendant in a 

civil rights action “must have personal involvement in the alleged wrongs; liability cannot be 

predicated solely on the operation of respondeat superior.” Rode v. Dellacriprete, 845 F.2d 

1195, 1207 (3d Cir. 1988).  Here, Plaintiff’s complaint makes clear that none of the supervisory 

Defendants were present at the time of the incident, and that Defendant Scott-Clausen learned of 

Behringer’s alleged misconduct only when Plaintiff contacted him for medical assistance. 

Plaintiff therefore relies upon theories of supervisory liability as to Defendants Wetzel, Varner, 

Giroux, Clark, Meure and Scott-Clausen.   
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In order to establish the requisite personal involvement in a § 1983 claim for failure to 

protect, train or supervise, “a plaintiff must (1) identify with particularity what the supervisory 

officials failed to do that demonstrates deliberate indifference and (2) demonstrate a close causal 

link between the alleged failure and the alleged injury.” Daniels v. Delaware, 120 F. Supp. 2d 

411, 423 (D. Del. 2000) (citing Sample v. Diecks, 885 F.2d 1099, 1118 (3d Cir. 1989)).  For 

example, where a failure to supervise is alleged, a supervisor may be liable where he or she 

“established and maintained a policy, practice or custom which directly caused the constitutional 

harm.”  Santiago v. Warminster Twp., 629 F.3d 121, 129 n. 5 (3d Cir. 2010). Additionally, 

supervisory liability may attach if the supervisor “participated in violating the plaintiff’s rights, 

directed others to violate them, or, as the person in charge, had knowledge of and acquiesced in 

his subordinates’ violations.” Id.; McKenna v. City of Phila., 582 F.3d 447, 460 (3d Cir. 2009) 

(citing Rode v. Dellarciprete, 845 F.2d at 1207).  “The mere fact that a defendant is in a 

supervisory position is insufficient to establish liability under Section 1983.” Mearin v. Swartz, 

951 F.Supp. 2d 776, 782 (W.D. Pa. 2013).   

“[T]he inadequacy of ... training may [also] serve as the basis for § 1983 liability only 

where the failure to train amounts to deliberate indifference to the rights of persons with whom 

the [inadequately trained subordinates] come into contact.” City of Canton v. Harris, 489 U.S. 

378, 388 (1989). Thus, “[a] pattern of similar constitutional violations by untrained employees is 

‘ordinarily necessary’ to demonstrate deliberate indifference for purposes of failure to train.” 

Connick v. Thompson, 563 U.S. 51, 62 (2011). In the absence of such a pattern, a plaintiff must 

show that the harm suffered was “so predictable that failing to train the [subordinates] amounted 

to conscious disregard” for plaintiff’s rights. Id. at 71. However, “[w]ithout notice that a course 

of training is deficient in a particular respect, decisionmakers can hardly be said to have 
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deliberately chosen a training program that will cause violations of constitutional rights.” Id. at 

62; Bd. of Cnty. Comm'rs of Bryan Cnty., Okla. v. Brown, 520 U.S. 397, 410 (1997) 

(“‘[D]eliberate indifference’ is a stringent standard of fault, requiring proof that a municipal 

actor disregarded a known or obvious consequence of his action.”).   See also Barnes v. Sauers, 

2013 WL 3892949, at *3 (W.D. Pa. July 26, 2013), aff’d 546 F. App’x 83 (3d Cir. 2013)(to state 

failure to protect plaintiff claim must allege that defendant was actually aware of facts from 

which inference could be drawn that a substantial risk of serious harm exists, that defendant 

actually drew that inference, and that the defendant deliberately disregarded the apparent risk). 

Similarly, if a grievance official’s only involvement is investigating and/or ruling on an inmate’s 

grievance after the incident giving rise to the grievance has already occurred, there is no personal 

involvement on the part of that official. Rode, 845 F.2d at 1208; Cooper v. Beard, 2006 WL 

3208783 at * 14 (E.D. Pa. Nov. 2, 2006).  

Throughout his Complaint, Plaintiff makes only conclusory allegations that Defendants 

Wetzel, Varner, Giroux, Clark, Meure and Scott-Clausen are liable in their supervisory capacity 

for failing to prevent his injuries.  Plaintiff fails to allege that any of the Defendants directly 

participated in the incident or that any had knowledge of and acquiesced to the violations of 

Plaintiff’s rights.  There are no allegations regarding the existence of other incidents involving 

Defendant Behringer, or individual knowledge of specific instances of injuries caused by other 

personnel in the course of opening and closing the wicket, such that any named supervisory 

defendant would have been aware that additional supervision or training or protection was 

necessary, or from which an inference of deliberate indifference could be drawn.
1
  Plaintiff does 

                                                 
1
 Plaintiff’s brief in opposition to the motion to dismiss refers to a single incident that occurred on March 19, 2010, 

when a corrections officer at SCI – Albion allegedly closed a prisoner’s hands in the food aperture of his cell door. 

ECF No. 23, p. 7, citing Hankins v. Wolf, 2015 WL 1842915, at *2 (W.D.  Pa. Apr. 22, 2015).  This incident, some 

five years prior and involving a different officer, simply does not provide the requisite notice of potential harm 
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not allege any facts with regard to the failure of existing screening or training of personnel that 

would have placed any supervisory defendant on notice of the need to change current hiring or 

placement practices.  Under these circumstances, Plaintiff has not stated a cognizable Section 

1983 claim against any of the named supervisory and grievance review Defendants.  

2. Plaintiff’s State Law Claims 

 

Defendants also seek dismissal of Plaintiff’s state law claims for assault and battery and 

harassment asserted against Defendant Behringer, and intentional infliction of emotional distress 

asserted against each named Defendant, contending that these claims are within the scope of 

protection afforded by sovereign immunity.  For the reasons that follow, it is recommended that 

the motion to dismiss Plaintiff’s claim for intentional infliction of emotional distress against 

Defendants Wetzel, Varner, Giroux, Clark, Meure and Scott-Clausen be granted, but that the 

motion to dismiss state law claims against Defendant Behringer be denied without prejudice.   

In 1978, the Pennsylvania General Assembly passed the Act of September 28, 1978, P.L. 

788, No. 152, 1 Pa.C.S. § 2310, which is a comprehensive tort claims act that provides sovereign 

immunity for the Commonwealth, its agencies, and employees acting within the scope of their 

employment. There are nine exceptions to this sovereign immunity. They are: (1) vehicle 

liability; (2) medical/professional liability; (3) care, custody, or control of personal property; (4) 

Commonwealth real estate, highways and sidewalks; (5) potholes and other dangerous 

conditions; (6) care, custody or control of animals; (7) liquor store sales; (8) National Guard 

activities; and (9) toxoids and vaccines. 42 Pa. C.S. § 8522. Additionally, sovereign immunity 

                                                                                                                                                             
sufficient  to give rise to an inference that the failure of supervisory personnel to act constitutes deliberate 

indifference.  Heggenmiller v. Edna Mahan Corr. Inst. for Women, 128 F. App’x 240, 245 (3d Cir. 2005) 
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applies to intentional as well as negligent torts. See Story v. Mechling, 412 F. Supp.2d 509, 519 

(W.D. Pa. 2006). 

The Pennsylvania Department of Corrections is an agency of the Commonwealth of 

Pennsylvania. See Waters v. Tennis, No. 04–2497, 2006 WL 2136248, at *2 (M.D. Pa. July 26, 

2006). As such, it is governed by Section 8522, which does not provide an exception for willful 

misconduct. See Kranson v. Valley Crest Nursing Home, 755 F.2d 46, 52 (3d Cir. 1985); Holt v. 

Nw. Pa. Training P’ship Consortium, Inc., 694 A.2d 1134, 1140 (Pa.Commw. 1997) (“Unlike 

for local agency employees, willful misconduct does not vitiate a Commonwealth employee’s 

immunity.”). Plaintiff’s state law claims against each of the Defendants as employees of the 

DOC do not fall within one of the exceptions to sovereign immunity listed in Section 8522. The 

claims are therefore barred unless these defendants were acting outside the scope of their 

employment during the alleged acts. 

Under Pennsylvania law, an action falls within the scope of employment if it: (1) is the 

kind that the employee is employed to perform; (2) occurs substantially within the job’s 

authorized time and space limits; (3) is motivated at least in part by a desire to serve the 

employer; and (4) if force was used by the employee against another, the use of force is not 

unexpected by the employer. Wesley v. Hollis, 2007 WL 1655483, at *14 (E.D. Pa. June 6, 

2007). Where the alleged intentional tort was provoked, unnecessary or unjustified by security 

concerns or penological goals, courts have ruled that such conduct does not, as a matter of law, 

fall within the scope of employment. For example, in Robus v. Pa. Dep’t of Corr., 2006 WL 

2060615, at *8 (E.D. Pa. Jul. 20, 2006), the defendant corrections officer allegedly beat the 

plaintiff and placed him, without justification, in the restricted housing unit. Concluding that if 

the defendant acted as alleged, then his conduct fell outside the scope of his employment, the 
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court declined to dismiss the plaintiff’s claims against that defendant on sovereign immunity 

grounds. 

Similarly, in Velykis v. Shannon, 2006 WL 3098025 (M.D. Pa. Oct. 30, 2006), where a 

defendant corrections officer allegedly slammed a van door on the plaintiff's head, the court held 

that the defendant was not entitled to dismissal at the pleading stage on the basis of sovereign 

immunity. In so concluding, the court noted that “[t]he intentional use of force alleged here is not 

of a kind and nature [the defendant] was employed to perform, it does not appear to have been 

intended to serve any purpose of the Department of Corrections, and while the Department 

would expect that force might be used at some point against an inmate, it would not expect the 

deliberate and unjustified use of force, apparently totally divorced from any need of the officer to 

exert control over the prisoner.” Id. at *4. 

Taking Plaintiff’s allegations as true, as the Court must in considering a Rule 12(b)(6) 

motion, Defendant Behringer retaliated against Plaintiff through the use of excessive force 

because Plaintiff sought to file a grievance. If true, it could reasonably be argued that the use of 

force was unprovoked and unwarranted. Such use of force is not the type of force expected or 

permitted by the Department of Corrections. Therefore, Defendant Behringer is not entitled to 

sovereign immunity at this stage of the proceedings and Plaintiff’s assault and battery, 

harassment and intentional infliction of emotional distress claims as to him should not be 

dismissed. 

As to the remaining Defendants, however, Plaintiff’s conclusory allegations of failure to 

protect, supervise and train do not support a plausible claim for willful misconduct outside the 

scope of employment. Accordingly it is respectfully recommended that Defendants’ motion to 
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dismiss Plaintiff’s state law claim for intentional infliction of emotional distress against 

Defendants Wetzel, Varner, Giroux, Clark, Meure and Scott-Clausen be granted.    

 

III. CONCLUSION    

 

For the foregoing reasons, it is respectfully recommended that Defendants’ motion to 

dismiss [ECF No. 15] be granted in part and denied in part as follows:  

(1) It is recommended that the motion to dismiss Plaintiff’s Eighth and Fourteenth 

Amendment claims against Defendants Wetzel, Varner, Giroux, Clark, Meure and 

Scott-Clausen (Counts III, IV, V, IX, X (except as to Defendant Behringer), XI, XII, 

XIII and XIV), be granted.  

(2) It is recommended that Defendants’ motion to dismiss Plaintiff’s claim for intentional 

infliction of emotional distress (Count VIII), as alleged against Defendants Wetzel, 

Varner, Giroux, Clark, Meure and Scott-Clausen, also be granted.  

(3) It is recommended that Defendants’ motion to dismiss Plaintiff’s claims for assault 

and battery, harassment and intentional infliction of emotional distress (Counts VI, 

VII and VIII), alleged against Defendant Behringer be denied.   

(4) Defendants Wetzel, Varner, Giroux, Clark, Meure and Scott-Clausen should be 

terminated from the docket. 

In accordance with the Federal Magistrates Act, 28 U.S.C. § 636(b)(1), and Fed.R.Civ.P. 

72(b)(2), the parties are allowed fourteen (14) days from the date of service to file written 

objections to this report and recommendation. Any party opposing the objections shall have 

fourteen (14) days from the date of service of objections to respond thereto. Failure to file 
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objections will waive the right to appeal. Brightwell v. Lehman, 637 F. 3d 187, 193 n. 7 (3d Cir. 

2011). 

 

      _s/ Susan Paradise Baxter   

      SUSAN PARADISE BAXTER 

      United States Magistrate Judge 

 

Dated:  May 31, 2017 

 
cc:  The Honorable Barbara Rothstein  

United States District Judge 
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