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IN THE UNITED STATES DISTRICT COURT 

FOR THE WESTERN DISTRICT OF PENNSYLVANIA 

 

RICHARD DANIEL OTERO,  ) 

  Petitioner,    ) Civil Action No. 16-287 Erie    

      )  

  v.    ) District Judge Barbara Rothstein   

      ) Magistrate Judge Susan Paradise Baxter 

JAY LANE, et al.,    ) 

  Respondents.   ) 

   

 

MAGISTRATE JUDGE'S REPORT AND RECOMMENDATION 
 

I. RECOMMENDATION
 

 

It is respectfully recommended that the Respondents' motion to dismiss (ECF No. 18) be granted, 

that the claims raised in the amended petition for a writ of habeas corpus (ECF No. 16) filed by 

Richard Daniel Otero (the "Petitioner") pursuant to 28 U.S.C. § 2254, as amended by the Antiterrorism 

and Effective Death Penalty Act of 1996 ("AEDPA"), be denied, and that a certificate of appealability 

be denied with respect to all claims. 

 

II. REPORT 

A. Relevant Background 

 In November 2010, the Petitioner "was charged with various offenses stemming from a home 

invasion and assault of an elderly victim[.]" Resp's Ex. E, ECF No. 18-2 at 41-47, Commonwealth v. 

Otero, No. 994 WDA 2011, slip op. at 1 (Pa.Super.Ct. Feb. 7, 2012). He pleaded guilty in the Court of 

Common Pleas of Warren County at docket number CP-62-CR-38-2011 to charges of robbery, loitering 

and prowling at nighttime, and simple assault. Id. The court sentenced him on May 13, 2011. Id. at 2. 

 The Petitioner filed an appeal with the Superior Court of Pennsylvania, and on February 7, 2012, 

it affirmed his judgment of sentence. Id. at 1-6. The Petitioner had 30 days, or until on or around 
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March 9, 2012, to file a petition for allowance of appeal (a "PAA") with the Supreme Court of 

Pennsylvania. Pa.R.A.P. 1113(a). He did not file a PAA. Accordingly, his judgment of sentence became 

final under both state and federal law on March 9, 2012. See 42 Pa.C.S. § 9545(b)(3) ("a judgment 

becomes final at the conclusion of direct review, including discretionary review in the Supreme Court of 

the United States and the Supreme Court of Pennsylvania, or at the expiration of time for seeking the 

review."); Gonzalez v. Thaler, 565 U.S. 134, 149-50 (2012) (a judgment becomes final at the conclusion 

of direct review or the expiration of time for seeking such review); Swartz v. Meyers, 204 F.3d 417, 419 

(3d Cir. 2000) (same). 

 The Petitioner commenced this habeas proceeding with this Court, at the very earliest, on 

November 8, 2016, which is the date he executed and placed his original petition (ECF No. 2), in the 

prison mailing system.
1
 (ECF No. 3). He claims that the attorney that represented him at trial and on 

direct appeal provided him with ineffective assistance of counsel. He also challenges the sentence 

imposed by the Court of Common Pleas and contends that the Commonwealth lacked jurisdiction over 

him. 

 In their motion to dismiss (ECF No. 18), the Respondents contend that the Petitioner's claims 

must be denied because they are untimely under AEDPA's one-year statute of limitations, which is set 

forth at 28 U.S.C. § 2244(d)(1). The Petitioner filed a reply (ECF No. 20), and this matter is now ready 

for review.  

 

 B. Discussion 

AEDPA requires, with a few exceptions not applicable here, that habeas corpus claims under 

28 U.S.C. § 2254 be filed within one year of the date the petitioner's judgment of sentence became final. 

                                                 
1
  The Petitioner subsequently filed a motion to amend his petition (ECF No. 7), which was granted, and on 

March 3, 2017, he executed his amended petition (ECF No. 16) and placed it in the prison mailing system.  
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28 U.S.C. § 2244(d)(1)(A).
2
 As set forth above, the Petitioner's judgment of sentence became final on or 

around March 9, 2012. Therefore, AEDPA's limitation period began to run on that date.
3
 The Petitioner 

had one year, until on or around March 9, 2013, to file a timely federal habeas petition with this Court. 

He did not file his original petition until (at the very earliest) November 8, 2016, thereby making his 

request for habeas relief untimely by more than 3 years and 7 months.  

The Supreme Court has held that AEDPA's statute-of-limitations period "is subject to equitable 

tolling in appropriate cases." Holland v. Florida, 560 U.S. 631, 645 (2010). A petitioner is entitled to 

equitable tolling only if he shows both that: (1) he has been pursuing his rights diligently, and (2) some 

extraordinary circumstance stood in his way and prevented timely filing. Id. at 649. See also United 

States v. Thomas, 713 F.3d 165, 174 (3d Cir. 2013); Ross v. Varano, 712 F.3d 784, 798-804 (3d Cir. 

2013); Munchinski v. Wilson, 694 F.3d 308, 329-32 (3d Cir. 2012). "This conjunctive standard requires 

showing both elements before we will permit tolling." Sistrunk v. Rozum, 674 F.3d 181, 190 (3d Cir. 

2012) (emphasis in original). The United States Court of Appeals for the Third Circuit has explained: 

"There are no bright lines in determining whether equitable tolling is warranted in a given 

case." Pabon v. Mahanoy, 654 F.3d 385, 399 (3d Cir. 2011). Nevertheless, "courts must 

be sparing in their use of equitable tolling," Seitzinger v. Reading Hosp. & Medical Ctr., 

165 F.3d 236, 239 (3d Cir. 1999), and should do so "only when the principles of equity 

would make the right application of a limitation period unfair." Miller [v. New Jersey 

State Dept. of Corr.], 145 F.3d [616, 618 (3d Cir. 1998)].  

                                                 
2
  There is no basis to use any of the other provisions triggering the one-year limitations period. The Petitioner has not 

established that he suffered any impediment to filing his federal petition. 28 U.S.C. § 2244(d)(1)(B). Nor has he shown that 

any of his claims are based on a new constitutional right recognized by the United States Supreme Court and made 

retroactively applicable to cases on collateral review. Id. at § 2244(d)(1)(C). Finally, he has not shown that he filed his 

petition within one year of the date "the factual predicate of the claim or claims presented could have been discovered 

through the exercise of due diligence." Id. § 2244(d)(1)(D).  

 
3
  AEDPA provides that "[t]he time during which a properly filed application for State post-conviction or other 

collateral review with respect to the pertinent judgment or claim is pending shall not be counted toward any period of 

limitation under this subsection." 28 U.S.C. § 2244(d)(2). The Petitioner has not identified any "properly filed application for 

State post-conviction or other collateral review," that was pending during the relevant time period that statutorily tolled 

AEDPA's limitation under § 2244(d)(2), and the Court of Common Pleas' docket sheet establishes that he did not seek 

collateral relief in state court. See Resp's Ex. A, ECF No. 18-2 at 15.  
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Sistrunk, 674 F.3d at 190.   

The Petitioner has not met his burden of demonstrating that he is entitled to equitable tolling. He 

does not identify any "extraordinary circumstance" that stood in his way of filing any of his claims 

within AEDPA's statute of limitations, nor has he shown that he acted with the required diligence. He 

may not have understood the implications of waiting so long to file his federal habeas corpus petition, 

but it is well established that a petitioner's "lack of legal knowledge or legal training does not alone 

justify equitable tolling." Ross, 712 F.3d at 799-800 (citing Brown v. Shannon, 322 F.3d 768, 774 (3d 

Cir. 2003) (equitable tolling not justified where petitioner had one month left in limitations period in 

which he could have filed "at least a basic pro se habeas petition" at the time that petitioner's attorney 

informed him that he would not file an appeal in state court on his behalf and could no longer adequately 

represent him); and Doe v. Menefee, 391 F.3d 147, 177 (2d Cir. 2004) ("Given that we expect pro se 

petitioners to know when the limitations period expires ... such inadvertence on Doe's part cannot 

constitute reasonable diligence.")). 

 

 C. Certificate of Appealability 

 AEDPA codified standards governing the issuance of a certificate of appealability for appellate 

review of a district court's disposition of a habeas petition. 28 U.S.C. § 2253 provides that "[a] certificate 

of appealability may issue ... only if the applicant has made a substantial showing of the denial of a 

constitutional right." "When the district court denies a habeas petition on procedural grounds without 

reaching the prisoner's underlying constitutional claim, a [certificate of appealability] should issue when 

the prisoner shows, at least, that jurists of reason would find it debatable whether the petition states a 

valid claim of the denial of a constitutional right and that jurists of reason would find it debatable 

whether the district court was correct in its procedural ruling." Slack v. McDaniel, 529 U.S. 473, 484 
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(2000). Applying that standard here, jurists of reason would not find it debatable whether the Petitioner's 

claims should be denied as untimely. Accordingly, a certificate of appealability should be denied. 

 

III. CONCLUSION 

For the foregoing reasons, it is respectfully recommended that the Respondents' motion to 

dismiss (ECF No. 18) be granted, that the claims the Petitioner raised in the amended petition for a writ 

of habeas corpus (ECF No. 16) be denied, and that a certificate of appealability be denied with respect to 

all claims. 

 Pursuant to the Magistrate Judges Act, 28 U.S.C. § 636(b)(1)(B) and (C), and Rule 72.D.2 of the 

Local Civil Rules, the parties are allowed fourteen (14) days from the date of this Order to file 

objections to this Report and Recommendation. Failure to do so will waive the right to appeal. 

Brightwell v. Lehman, 637 F.3d 187, 193 n.7 (3d Cir. 2011). 

 

      /s/ Susan Paradise Baxter                               

      SUSAN PARADISE BAXTER 

      United States Magistrate Judge 

Dated:  July 17, 2017  

 

 

cc: The Honorable Barbara Rothstein 

United States District Judge 

Case 1:16-cv-00287-BR-SPB   Document 21   Filed 07/17/17   Page 5 of 5


		Superintendent of Documents
	2018-02-16T16:34:56-0500
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




