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  IN THE UNITED STATES DISTRICT COURT 

FOR THE WESTERN DISTRICT OF PENNSYLVANIA 

 

TRACY BRADLEY,    ) 

  Plaintiff,   ) Civil Action No. 16-295Erie 

      ) District Judge Rothstein 

  v.    ) Magistrate Judge Baxter 

      )  

CO PUTNAM, et al.,    )  

  Defendants.   ) 

 

 

 

MAGISTRATE JUDGE’S REPORT AND RECOMMENDATION 

 

I. RECOMMENDATION   

 It is respectfully recommended that the partial motion to dismiss [ECF No. 28] be 

granted. The following Defendants should be dismissed from this action: Rivers Knight, Davis, 

Anderson, Jones, Szelewski, Franz, and Clark. 

  

II. REPORT 

A. Relevant Procedural History 

Plaintiff Tracy Bradley is an inmate in the custody of the Pennsylvania Department of 

Corrections and is currently incarcerated at SCI Albion. Plaintiff, acting pro se, filed this civil 

rights action pursuant to 42 U.S.C.  § 1983 on December 9, 2016. Plaintiff names the following 

as Defendants: Correctional Officer Putnam, Security Lieutenant T. Anderson, Deputy 

Superintendent Franz, Superintendent Clark, Captain Jones, Hearing Examiner Swelski, 

Correctional Officers Davis, Rivers, and J. Knight. Plaintiff claims that Defendants have violated 

his Constitutional rights under the Eighth and Fourteenth Amendments.  
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 In response to the complaint, Defendants filed a partial motion to dismiss.1 As the bases 

for dismissal, Defendants argue: 1) Defendants Clark and Franz should be dismissed because 

Plaintiff has not alleged their personal involvement; 2) Plaintiff’s due process claim should be 

dismissed for failure to state a claim; 3) alleged civil rights violations based the violation of the 

Department’s Code of Ethics or administrative regulations fail to state a claim; and 4) Plaintiff’s 

claims for money damages against Defendants in their individual capacities are barred by the 

Eleventh Amendment. ECF No. 29. Plaintiff has filed an opposition to the motion to dismiss 

[ECF No. 32], as well as numerous other miscellaneous supplemental filings. See ECF Nos. 7-9; 

ECF No. 24; ECF No. 33; ECF Nos. 37-38; ECF Nos. 40-42; ECF No. 45; ECF No. 50-57.    

The dispositive motion is ripe for disposition by this Court. 

    

B. Standards of Review 

1) Pro se litigants 

  Pro se pleadings, “however inartfully pleaded,” must be held to “less stringent standards 

than formal pleadings drafted by lawyers.” Haines v. Kerner, 404 U.S. 519, 520-521 (1972). If 

the court can reasonably read pleadings to state a valid claim on which the litigant could prevail, 

it should do so despite failure to cite proper legal authority, confusion of legal theories, poor 

syntax and sentence construction, or litigant’s unfamiliarity with pleading requirements. Boag v. 

MacDougall, 454 U.S. 364 (1982); United States ex rel. Montgomery v. Bierley, 141 F.2d 552, 

555 (3d Cir. 1969)(petition prepared by a prisoner may be inartfully drawn and should be read 

“with a measure of tolerance”); Smith v. U.S. District Court, 956 F.2d 295 (D.C.Cir. 1992); 

Freeman v. Dep’t of Corrections, 949 F.2d 360 (10th Cir. 1991). Under our liberal pleading 

                                                           
1 Despite the filing of only a partial motion to dismiss, Defendants have not filed an answer.  
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 rules, during the initial stages of litigation, a district court should construe all allegations in a 

complaint in favor of the complainant. Gibbs v. Roman, 116 F.3d 83 (3d Cir. 1997). See, e.g., 

Nami v. Fauver, 82 F.3d 63, 65 (3d Cir. 1996) (discussing Fed.R.Civ.P. 12(b)(6) standard); 

Markowitz v. Northeast Land Co., 906 F.2d 100, 103 (3d Cir. 1990) (same). Because Plaintiff is 

a pro se litigant, this Court may consider facts and make inferences where it is appropriate. 

 

2) Motion to dismiss pursuant to Rule 12(b)(6) 

 A motion to dismiss filed pursuant to Federal Rule of Civil Procedure 12(b)(6) must be 

viewed in the light most favorable to the plaintiff and all the well-pleaded allegations of the 

complaint must be accepted as true.  Erickson v. Pardus, 551 U.S. 89, 93-94 (2007). A complaint 

must be dismissed pursuant to Rule 12 (b)(6) if it does not allege “enough facts to state a claim 

to relief that is plausible on its face.”  Twombly, 550 U.S. at 570 (rejecting the traditional 12 

(b)(6) standard set forth in Conley v. Gibson, 355 U.S. 41 (1957)). See also Ashcroft v. Iqbal, 

556 U.S. 662 (2009) (specifically applying Twombly analysis beyond the context of the Sherman 

Act).    

 A Court need not accept inferences drawn by a plaintiff if they are unsupported by the 

facts as set forth in the complaint.  See California Pub. Employee Ret. Sys. v. The Chubb Corp., 

394 F.3d 126, 143 (3d Cir. 2004) citing Morse v. Lower Merion Sch. Dist., 132 F.3d 902, 906 

(3d Cir. 1997). Nor must the Court accept legal conclusions set forth as factual allegations.  

Twombly, 550 U.S. at 555, citing Papasan v. Allain, 478 U.S.  265, 286 (1986). See also 

McTernan v. City of York, Pennsylvania, 577 F.3d 521, 531 (3d Cir. 2009) (“The tenet that a 

court must accept as true all of the allegations contained in a complaint is inapplicable to legal 

conclusions.”).  A plaintiff’s factual allegations “must be enough to raise a right to relief above 

Case 1:16-cv-00295-SPB   Document 60   Filed 01/19/18   Page 3 of 11



 

 

 

4 

 

 

 

 the speculative level.” Twombly, 550 U.S. at 556, citing 5 C. Wright & A. Miller, Federal 

Practice and Procedure § 1216, pp. 235-236 (3d ed. 2004). Although the United States Supreme 

Court does “not require heightened fact pleading of specifics, [the Court does require] enough 

facts to state a claim to relief that is plausible on its face.”  Id. at 570.   

 In other words, at the motion to dismiss stage, a plaintiff is “required to make a ‘showing’ 

rather than a blanket assertion of an entitlement to relief.” Smith v. Sullivan, 2008 WL 482469, 

at *1 (D. Del.) quoting Phillips v. County of Allegheny, 515 F.3d 224, 231 (3d Cir. 2008). “This 

‘does not impose a probability requirement at the pleading stage,’ but instead ‘simply calls for 

enough facts to raise a reasonable expectation that discovery will reveal evidence of’ the 

necessary element.” Phillips, 515 F.3d at 234, quoting Twombly, 550 U.S. at 556 n.3.    

The Third Circuit has expounded on the Twombly/Iqbal line of cases: 

 

To determine the sufficiency of a complaint under Twombly and Iqbal, we must take 

the following three steps: 

 

First, the court must ‘tak[e] note of the elements a plaintiff must plead to state a 

claim.’  Second, the court should identify allegations that, ‘because they are no more 

than conclusions, are not entitled to the assumption of truth.’  Finally, ‘where there 

are well-pleaded factual allegations, a court should assume their veracity and then 

determine whether they plausibly give rise to an entitlement for relief.’ 

 

Burtch v. Milberg Factors, Inc., 662 F.3d 212, 221 (3d Cir. 2011) quoting Santiago v. 

Warminster Twp., 629 F.3d 121, 130 (3d Cir. 2010).  

 

C. The Factual Allegations of Plaintiffs’ Complaint  

At this juncture, in the face of a motion to dismiss, the Court must review the factual  

allegations of the Complaint in the light most favorable to Plaintiff. 

Plaintiff alleges that when he arrived at SCI-Albion on April 10, 2016, he was suffering  
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 from a urinary tract infection and was not allowed to use the restroom by Defendant Putnam. 

Plaintiff urinated on himself and had to remain in the wet garments for some period of time. 

Plaintiff alleges that by his actions, Defendant Putnam violated his Eighth Amendment right to 

be free from cruel and unusual punishment. Plaintiff also alleges that Putnam’s actions violated 

the Department of Corrections’ Code of Ethics.2 

 Next, Plaintiff alleges that on November 4, 2016, during a visit with his wife and after 

having consumed curdled warm milk, he vomited in the visiting room. Plaintiff alleges that 

Defendants Corrections Officers Rivers and Davis informed the Security Department that 

Plaintiff vomited while trying to swallow a “red balloon” containing drugs. Defendants 

Anderson and Jones questioned Plaintiff’s wife about whether she brought drugs into the 

institution, which she denied. Plaintiff also denied having any contraband. Defendant Jones strip-

searched Plaintiff.  

 Arising out of this incident, Plaintiff was issued a misconduct charging him with 

possession of contraband, violation of visiting regulations, and failure to report the presence of 

contraband. Plaintiff was found guilty and sanctioned to 60 days in disciplinary custody and loss 

of visiting privileges.3 Plaintiff complains that there was no tangible evidence of contraband to 

support the issuance of the misconduct. Plaintiff claims that the issuance of the misconduct 

violated his due process rights and constituted “racial profiling.”4 

                                                           
2 The alleged violation of the agency’s Code of Ethics does not rise to the level of a 

constitutional violation. 
 
3 The record reflects that the sanction was reduced by the PRC to 30 days. ECF No. 3, Original 

Complaint, page 9. 

 
4 When “racial profiling” is alleged, it is analyzed as an equal protection claim. To show an equal 

protection violation under § 1983, a plaintiff must allege “that an officer’s conduct had a 

discriminatory effect and was motivated by a discriminatory purpose.” Bradley v. United States, 
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D. Supervisory Liability of Clark and Franz 

With regard to Superintendent Clark and Deputy Superintendent Franz, Plaintiff alleges 

that he spoke to them after the disciplinary hearing and they did nothing to help him. Defendants 

argue that Plaintiff has failed to state a claim against Defendants Clark and Franz and they 

should be dismissed from this action. 

It is well-settled that liability under § 1983 requires a defendant's “personal involvement” 

in the deprivation of a constitutional right. See Gould v. Wetzel, 2013 WL 5697866, at *2 (3d 

Cir. 2013) citing Argueta v. U.S. Immigration and Customs Enforcement, 643 F.3d 60, 73 (3d 

Cir. 2011). This means that the defendant must have played an affirmative part in the 

complained-of misconduct. Iqbal, 556 U.S. at 677 (“In a § 1983 suit … [a]bsent vicarious 

liability, each Government official, his or her title notwithstanding, is only liable for his or her 

own misconduct.”). See also Oliver v. Beard, 358 Fed. App’x 297, 300 (3d Cir. 2009); 

Chinchello v. Fenton, 805 F.2d 126, 133 (3d Cir. 1986).  

Personal involvement in the alleged wrongdoing may be shown “through allegations of 

personal direction or of actual knowledge and acquiescence.” Evancho v. Fisher, 423 F.3d 347, 

353 (3d Cir. 2005) quoting Rode v. Dellarciprete, 845 F.2d 1195, 1207 (3d Cir. 1988). 

Supervisory liability may attach if the supervisor personally “participated in violating the 

                                                           

1299 F.3d 197, 205-06 (3d Cir. 2002). In order to demonstrate the necessary discriminatory 

effect, a plaintiff must allege that he is a member of a protected class and that he was treated 

differently for similarly situated individuals in an unprotected class.” Id. at 206.  Here, Plaintiff’s 

bald assertion of racial profiling is not supported by a single factual allegation or explanation that 

he was treated differently than other similarly situation individuals on the basis of his race. See 

Mitchell v. Twp. Of Willingboro, 2011 WL 3203677, at *5 (D.N.J. 2011) (“Mere invocation of 

the phrase ‘racial profiling’ without more, is simply a legal conclusion, not a factual basis for a 

claim.”).  

Case 1:16-cv-00295-SPB   Document 60   Filed 01/19/18   Page 6 of 11



 

 

 

7 

 

 

 

 plaintiff's rights, directed others to violate them, or, as the person in charge, had knowledge of 

and acquiesced” in a subordinate's unconstitutional conduct. A.M. ex rel. J.M.K. v. Luzerne 

Cnty. Juvenile Det. Ctr., 372 F.3d 572, 586 (3d Cir. 2004) citing Baker v. Monroe Twp., 50 F.3d 

1186, 1190-91 (3d Cir. 1995).5 

 Because Plaintiff’s allegations against Defendants Clark and Franz are based on their 

supervisory authority and are only after-the-fact of the alleged wrongdoing, Plaintiff has failed to 

state a claim against them as a matter of law.6 Accordingly, Defendants Clark and Franz should 

be dismissed from this action. 

 

E. Due Process Violation 

Plaintiff alleges that his due process rights were violated when he was charged and 

sanctioned for the possession of contraband, when no contraband was ever found.7 Defendants 

argue that Plaintiff has failed to articulate a cognizable constitutional claim based upon a 

violation of his Fourteenth Amendment rights.  

                                                           
5 The Court notes that supervisory liability may also attach if the supervisor, “with deliberate 

indifference to the consequences, established and maintained a policy, practice or custom which 

directly caused [the] constitutional harm.” A.M. ex rel. J.M.K., 372 F.3d at 586, quoting 

Stoneking v. Bradford Area Sch. Dist., 882 F.2d 720, 725 (3d Cir. 1989). However, there are no 

allegations regarding a relevant policy, practice or custom in this case. 
 
6 Even in his opposition brief, Plaintiff focuses on his complaints about Clark and Franz after the 

disciplinary hearing. See ECF No.  32, page 4 (“it must be noted that the plaintiff submitted 

grievances and spoke to both Superintendent Clark and Deputy Supt. Franz who is over security, 

explaining to them both that no contraband was ever found …”).  
7 Attached to the original complaint are the misconduct report, the disciplinary hearing report and 

the decision of the PRC on Plaintiff’s appeal of the misconduct. ECF No. 3, Original Complaint, 

pages 7-9. The hearing report indicates: “Inmate wishes to postpone hearing to obtain medical 

records. Hex [sic] denied this request, due to clear video evidence of the incident. Inmate pleads 

guilty to” all three charges. Id. at page 8. 
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 Prisoners “may not be deprived of life, liberty, or property without due process of law.” 

Wolff v. McDonnell, 418 U.S. 539, 556 (1974). To establish a due process claim under the 

Fourteenth Amendment, Plaintiff must demonstrate 1) the existence of a constitutionally 

protected liberty or property interest; and 2) constitutionally deficient procedures by the state in 

the deprivation of that interest. Bd. of Regents of State Colleges v. Roth, 408 U.S. 567, 571 

(1972). In the prison context, “such a deprivation occurs when the prison ‘imposes atypical and 

significant hardship on the inmate in relation to the ordinary incidents of prison life.’” Mitchell 

v. Horn, 318 F.3d 523, 531 (3d Cir. 2003) quoting Sandin v. Conner, 515  U.S. 472, 484 (1995). 

“In deciding whether a protected liberty interest exists under Sandin, [the Court must] consider 

the duration of the disciplinary confinement and the conditions of that confinement in relation to 

other prison conditions.” Id. citing Shoats v. Horn, 213 F.3d 140, 144 (3d Cir. 2000). In applying 

these factors, the Third Circuit has reached differing conclusions, “reflecting the fact-specific 

nature of the Sandin test.” Mitchell, 318 F.3 at 532. Compare Shoats, 213 F.3d at 144 (eight 

years in administrative confinement, during which the inmate was locked in his cell for all but 

two hours per week, denied contact with his family, and prohibited from visiting library or 

participating in programming, implicated a protected liberty interest); with Crosby v. Piazza, 

2012 WL 641938, at *2 (3d Cir. 2012) (placement in RHU for 270 days did not constitute 

“atypical or significant hardship”) and Torres v. Fauver, 292 F.3d 141, 150-151 (3d Cir. 2002) 

(disciplinary detention for 15 days and administrative segregation for 120 days did not impinge 

upon a liberty interest) and Smith v. Mensinger, 293 F.3d 641, 654 (3d Cir. 2002) (“[S]even 

months disciplinary confinement does not, on its own, violate a protected liberty interest as 

defined in Sandin.”). 
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 Accordingly, Plaintiff’s sanction of sixty days, later reduced to 30 days does not rise to 

the level of a protected liberty interest to support a due process claim. The due process claim 

should be dismissed as should Defendants Rivers, Knight, Davis, Anderson, Jones, and 

Szelewski.  

 

F. Eleventh Amendment Immunity 

Plaintiff brings his claims against each Defendant in both his official and individual 

capacity. Defendants argue that, to the extent Plaintiff is suing them in their official capacities, 

Defendants are immune from suit under the Eleventh Amendment. This Court agrees. 

It is well settled that suits for damages by individuals against state governments, state 

agencies, or state officers acting in their official capacities are barred by the Eleventh 

Amendment. See Kentucky v. Graham, 473 U.S. 159, 165-67 (1985) (holding that claims for 

damages against a state officer acting in his official capacity are barred by the Eleventh 

Amendment); Chittister v. Dep’t of Community and Economic Development, 226 F.3d 223 (3d 

Cir. 2000) (holding that individuals are barred from seeking monetary damages from state 

governments or state agencies). See also Bey v. Pennsylvania Department of Corrections, 98 

F.Supp.2d 650, 657 (E.D. Pa. 2000) wherein the court summarized well-established law, 

observing that: 

[t]he Eleventh Amendment provides that “[t]he Judicial power of the United 

States shall not be construed to extend to any suit in law or equity, commenced or 

prosecuted against one of the United States by Citizens of another State, or by 

Citizens or Subjects of any Foreign State.” U.S. Const. amend XI. Thus, under the 

Eleventh Amendment, absent express consent by the state in question or a clear 

and unequivocal waiver by Congress, states are immune from suit in federal court. 

See Seminole Tribe of Fla. v. Florida, 517 U.S. 44, 54 (1996). 

 

Id. 
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 No exceptions to Eleventh Amendment immunity are applicable here. The 

Commonwealth of Pennsylvania has not consented to be sued. Wilson v. Vaughn, 1996 WL 

426538, at *1 n.2 (E.D. Pa. 1996) citing 42 Pa. Con. Stat. Ann. § 8521(b). Congress has not 

expressly abrogated Pennsylvania s Eleventh Amendment immunity from civil rights suits for 

damages. Smith v. Luciani, 1998 WL 151803, at *4 (E.D. Pa. 1998) aff’d, 178 F.3d 1280 (3d 

Cir. 1999) (Table). Thus, Plaintiff’s claims against Defendants in their official capacities should 

be dismissed.  

 

G. Futility of Amendment  

 Federal Rule of Civil Procedure 15(a)(2) states that “the court should freely give leave [to 

amend] when justice so requires.” Id. “In the absence of any apparent or declared reason--such as 

undue delay, bad faith or dilatory motive on the part of the movant, repeated failure to cure 

deficiencies by amendments previously allowed, undue prejudice to the opposing party by virtue 

of allowance of the amendment, futility of amendment, etc.--the leave sought should, as the rules 

require, be freely given.”  Foman v. Davis, 371 U.S. 178, 182 (1962) (interpreting Federal Rules 

of Civil Procedure).  An amendment would be futile when the complaint, as amended, would fail 

to state a claim upon which relief could be granted.  In re NAHC, Inc. Securities Litig., 306 F.3d 

1314, 1332 (3d Cir. 2002).  Here, Plaintiff should not be allowed to amend the complaint in 

regards to this Report and Recommendation as any such attempt would be futile. 

 

 

 

III. CONCLUSION   
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  It is respectfully recommended that the partial motion to dismiss [ECF No. 28] be 

granted. The following Defendants should be dismissed from this action: Rivers Knight, Davis, 

Anderson, Jones, Szelewski, Franz, and Clark. 

 In accordance with 28 U.S.C. § 636(b)(1) and Fed.R.Civ.P. 72, the parties must seek 

review by the district court by filing Objections to the Report and Recommendation within 

fourteen days from the date listed below.  Any party opposing the objections shall have fourteen 

days from the filing of the Objections, to respond thereto.  See Fed.R.Civ.P. 72(b)(2).  Failure to 

file timely objections may constitute a waiver of appellate rights.  See Brightwell v. Lehman, 637 

F.3d 187, 194 n.7 (3d Cir. 2011); Nara v. Frank, 488 F.3d 187 (3d Cir. 2007). 

 Plaintiff’s Objections must be filed in a single all-inclusive document. This Court may 

not review letters in lieu of Objections. 

 

 

     /s/ Susan Paradise Baxter           

     SUSAN PARADISE BAXTER 

     United States Magistrate Judge 

 

Dated: January 19, 2018 
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