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  IN THE UNITED STATES DISTRICT COURT 

FOR THE WESTERN DISTRICT OF PENNSYLVANIA 

 

 

MARVIN MARMOLEJOS, and  ) 

KEVIN WILLIAMS (aka Kirby Stewart),) 

  Plaintiffs1,   ) Civil Action No. 17-13Erie 

      ) District Judge Rothstein 

  v.    ) Magistrate Judge Baxter 

      )  

PENNSYLVANIA DEPARTMENT OF ) 

CORRECTIONS, and   ) 

GLOBAL TEL*LINK CORP.,  )  

  Defendants.   ) 

 

 

MAGISTRATE JUDGE’S REPORT AND RECOMMENDATION 

 

 

I. RECOMMENDATION   

 It is respectfully recommended that the motion to dismiss filed by Pennsylvania 

Department of Corrections [ECF No. 38] be granted.  

 

II. REPORT 

A. Relevant Procedural History 

Plaintiffs, Marvin Marmolejos and Kevin Williams, acting pro se, filed this purported 

class action pursuant to 42 U.S.C.  § 1983 on January 18, 2017. Plaintiffs complain that 

                                                           
1 Plaintiffs Marmolejos and Williams filed this action as a purported class action. However, 

Plaintiffs have not filed a formal motion to certify class in accordance with the requirements of 

Federal Rule of Civil Procedure 23. As this Court instructed by Order dated June 5, 2017, all 

other persons sending letters to this Court are not currently named as plaintiffs to this action, nor 

are they part of any class as no class has been certified. Furthermore, Plaintiffs’ “Request for 

Class Action” [ECF No. 108] does not meet the requirements of a motion to certify class.  

 

  Following resolution of this Report and Recommendation by District Judge Rothstein, a Case 

Management Conference will be scheduled. Motion for class certification will be discussed at 

that time.  
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 computer tablets offered for purchase by Global Tel*Link through a Department of Corrections 

program are overpriced and faulty for several reasons. Plaintiffs allege that the Pennsylvania 

Department of Corrections and Global Tel*Link Corp are liable for false advertising, fraud, 

misrepresentation, and gross negligence.  

Defendant Global has filed an answer, while Defendant Department of Corrections has 

filed a motion to dismiss. ECF No. 36; ECF No. 38. As the bases for dismissal of this action, 

Defendant Department of Corrections argues: 1) the Eleventh Amendment bar suit against the 

Pennsylvania Department of Corrections; and 2) Plaintiff fails to state an Eighth Amendment 

conditions of confinement claim. Plaintiffs have filed an opposition to the motion to dismiss 

[ECF No. 103] and the motion is ripe for disposition by this Court. 

    

B. Standards of Review 

1) Pro se litigants 

  Pro se pleadings, “however inartfully pleaded,” must be held to “less stringent standards 

than formal pleadings drafted by lawyers.” Haines v. Kerner, 404 U.S. 519, 520-521 (1972). If 

the court can reasonably read pleadings to state a valid claim on which the litigant could prevail, 

it should do so despite failure to cite proper legal authority, confusion of legal theories, poor 

syntax and sentence construction, or litigant’s unfamiliarity with pleading requirements. Boag v. 

MacDougall, 454 U.S. 364 (1982); United States ex rel. Montgomery v. Bierley, 141 F.2d 552, 

555 (3d Cir. 1969)(petition prepared by a prisoner may be inartfully drawn and should be read 

“with a measure of tolerance”); Smith v. U.S. District Court, 956 F.2d 295 (D.C.Cir. 1992); 

Freeman v. Dep’t of Corrections, 949 F.2d 360 (10th Cir. 1991). Under our liberal pleading 

rules, during the initial stages of litigation, a district court should construe all allegations in a 
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 complaint in favor of the complainant. Gibbs v. Roman, 116 F.3d 83 (3d Cir. 1997). See, e.g., 

Nami v. Fauver, 82 F.3d 63, 65 (3d Cir. 1996)(discussing Fed.R.Civ.P. 12(b)(6) standard); 

Markowitz v. Northeast Land Co., 906 F.2d 100, 103 (3d Cir. 1990)(same). Because Plaintiffs 

are pro se litigants, this Court may consider facts and make inferences where it is appropriate. 

 

2) Motion to dismiss pursuant to Rule 12(b)(6) 

 A motion to dismiss filed pursuant to Federal Rule of Civil Procedure 12(b)(6) must be 

viewed in the light most favorable to the plaintiff and all the well-pleaded allegations of the 

complaint must be accepted as true.  Erickson v. Pardus, 551 U.S. 89, 93-94 (2007). A complaint 

must be dismissed pursuant to Rule 12 (b)(6) if it does not allege “enough facts to state a claim 

to relief that is plausible on its face.”  Twombly, 550 U.S. at 570 (rejecting the traditional 12 

(b)(6) standard set forth in Conley v. Gibson, 355 U.S. 41 (1957)). See also Ashcroft v. Iqbal, 

556 U.S. 662 (2009) (specifically applying Twombly analysis beyond the context of the Sherman 

Act).    

 A Court need not accept inferences drawn by a plaintiff if they are unsupported by the 

facts as set forth in the complaint.  See California Pub. Employee Ret. Sys. v. The Chubb Corp., 

394 F.3d 126, 143 (3d Cir. 2004) citing Morse v. Lower Merion Sch. Dist., 132 F.3d 902, 906 

(3d Cir. 1997). Nor must the Court accept legal conclusions set forth as factual allegations.  

Twombly, 550 U.S. at 555, citing Papasan v. Allain, 478 U.S.  265,  286 (1986). See also 

McTernan v. City of York, Pennsylvania, 577 F.3d 521, 531 (3d Cir. 2009) (“The tenet that a 

court must accept as true all of the allegations contained in a complaint is inapplicable to legal 

conclusions.”).  A plaintiff’s factual allegations “must be enough to raise a right to relief above 

the speculative level.” Twombly, 550 U.S. at 556, citing 5 C. Wright & A. Miller, Federal 
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 Practice and Procedure § 1216, pp. 235-236 (3d ed. 2004). Although the United States Supreme 

Court does “not require heightened fact pleading of specifics, [the Court does require] enough 

facts to state a claim to relief that is plausible on its face.”  Id. at 570.   

 In other words, at the motion to dismiss stage, a plaintiff is “required to make a ‘showing’ 

rather than a blanket assertion of an entitlement to relief.” Smith v. Sullivan, 2008 WL 482469, 

at *1 (D. Del.) quoting Phillips v. County of Allegheny, 515 F.3d 224, 231 (3d Cir. 2008). “This 

‘does not impose a probability requirement at the pleading stage,’ but instead ‘simply calls for 

enough facts to raise a reasonable expectation that discovery will reveal evidence of’ the 

necessary element.” Phillips, 515 F.3d at 234, quoting Twombly, 550 U.S. at 556 n.3.    

The Third Circuit has expounded on the Twombly/Iqbal line of cases: 

 

To determine the sufficiency of a complaint under Twombly and Iqbal, we must take 

the following three steps: 

 

First, the court must ‘tak[e] note of the elements a plaintiff must plead to state a 

claim.’  Second, the court should identify allegations that, ‘because they are no more 

than conclusions, are not entitled to the assumption of truth.’  Finally, ‘where there 

are well-pleaded factual allegations, a court should assume their veracity and then 

determine whether they plausibly give rise to an entitlement for relief.’ 

 

Burtch v. Milberg Factors, Inc., 662 F.3d 212, 221 (3d Cir. 2011) quoting Santiago v. 

Warminster Twp., 629 F.3d 121, 130 (3d Cir. 2010).  

 

C. The Factual Allegations of Plaintiffs’ Complaint  

At this juncture, in the face of a motion to dismiss, the Court must review the factual  

allegations of the Complaint in the light most favorable to the Plaintiffs. 

Plaintiffs allege that they, and other inmates, have purchased tablets from Global 

Tel*Link through the Department of Corrections. Plaintiffs claim that these tablets are worth 

fifty dollars yet are sold to them for $147.00. Inmates can then purchase music, also at a 
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 considerable mark-up from prices available to the general public. Plaintiffs complain that 

frequently the songs they purchase are not as represented in the music catalog. Plaintiffs claim 

that they have made the Department of Corrections aware of the problem and the Department of 

Corrections refuses to correct it.  

 Plaintiffs also allege that inmates are permitted to use their tablets for email 

communication. However, Plaintiffs object that such email communication, both incoming and 

outgoing, is charged at twenty-five cents per email and that there is a significant lag time 

between the sending and receiving of the emails.  

 Plaintiffs purport to be pursuing claims of false advertising, fraud, misrepresentation, and 

gross negligence, and seek monetary and injunctive relief.  

 

D. Eleventh Amendment Immunity 

The Department of Corrections contends that the Eleventh Amendment bars the claims 

against it.  The amendment states that “[t]he Judicial power of the United States shall not be 

construed to extend to any suit in law or equity, commenced or prosecuted against one of the 

United States by Citizens of another State, or by Citizens or Subjects of any Foreign State.”  U.S. 

CONST. amend. XI. Although the Eleventh Amendment’s text does not prohibit federal courts 

from exercising jurisdiction over claims against a state by a same-state citizen, Supreme Court 

precedent dictates otherwise: 

Section 1983 . . . does not provide a federal forum for litigants who 

seek a remedy against a State for alleged deprivations of civil 

liberties.  The Eleventh Amendment bars such suits unless the 

State has waived its immunity . . . or unless Congress has exercised 

its undoubted power under § 5 of the Fourteenth Amendment to 

override that immunity. 
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 Will v. Mich. Dep’t of State Police, 491 U.S. 58, 66 (1989).2 

Eleventh Amendment immunity prevents Plaintiffs from suing the Department of  

Corrections as a matter of law.  Third Circuit precedent mandates this result.  “Because  

the Commonwealth of Pennsylvania’s [DOC] is a part of the executive department of the 

Commonwealth, see [71] Pa. [CONS. STAT. ] . . . § 61, it shares in the Commonwealth’s Eleventh 

Amendment immunity.”  Lavia v. Pennsylvania, 224 F.3d 190, 195 (3d Cir. 2000).  Moreover, 

Pennsylvania does not consent to being sued in federal court.  42 PA. CONS. STAT. § 8521(b).  

Nor has Congress waived the states’ immunity to § 1983 claims brought in federal court.  Will, 

491 U.S. at 66.  Therefore, Plaintiffs’ claims against the Department of Corrections should be 

dismissed with prejudice.   

 

III. CONCLUSION   

 It is respectfully recommended that the motion to dismiss filed by Pennsylvania 

Department of Corrections [ECF No. 38] be granted. 

 In accordance with 28 U.S.C. § 636(b)(1) and Fed.R.Civ.P. 72, the parties must seek 

review by the district court by filing Objections to the Report and Recommendation within 

fourteen days from the date listed below.  Any party opposing the objections shall have fourteen 

days from the filing of the Objections, to respond thereto.  See Fed.R.Civ.P. 72(b)(2).  Failure to 

file timely objections may constitute a waiver of appellate rights.  See Brightwell v. Lehman, 637 

F.3d 187, 194 n.7 (3d Cir. 2011); Nara v. Frank, 488 F.3d 187 (3d Cir. 2007). 

                                                           
2 The relief a plaintiff seeks when suing a state is irrelevant to the question of whether the 

Eleventh Amendment bars the suit.  See Cory v. White, 457 U.S. 85, 90 (1982) (“It would be a 

novel proposition indeed that the Eleventh Amendment does not bar a suit to enjoin the State 

itself simply because no money judgment is sought”).   
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     /s/ Susan Paradise Baxter           

     SUSAN PARADISE BAXTER 

     United States Magistrate Judge 

 

Dated: January 22, 2018 
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