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IN THE UNITED STATES DISTRICT COURT 

FOR THE WESTERN DISTRICT OF PENNSYLVANIA 

 

TYREE LAWSON,    ) 

  Plaintiff   ) Civil Action No. 17-96 Erie 

      )  

  v.    ) District Judge Bissoon 

      ) Magistrate Judge Baxter 

SERGEANT HOLLIS, et al.,  )  

  Defendants   ) 

 

 

MAGISTRATE JUDGE’S REPORT AND RECOMMENDATION 

 

 

 

I. RECOMMENDATION 

It is respectfully recommended that Defendants’ motion to dismiss amended complaint 

[ECF No. 22] be granted and that this case be dismissed. 

II. REPORT 

A. Relevant Procedural History 

 Plaintiff Tyree Lawson, a prisoner formerly incarcerated at the State Correctional 

Institution at Forest in Marienville, Pennsylvania ("SCI-Forest"),1 initiated this civil rights action 

on April 24, 2017, by filing a pro se complaint pursuant to 42 U.S.C. § 1983 [ECF No. 3]. 

Plaintiff subsequently filed an amended complaint on or about September 1, 2017 [ECF No. 19], 

which superseded the original complaint and is the operative pleading in this case. Named as 

Defendants are the following individuals, all of whom were employed at SCI-Forest during the 

relevant time periods at issue: Sergeant Hollis (“Hollis”), and Correctional Officers Reed 

(“Reed”) and Menteer (“Menteer”).  

                                                 
1 

Plaintiff is currently incarcerated at the State Correctional Institution at Graterford, Pennsylvania.  
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 Plaintiff claims that Defendants retaliated against him for filing grievances when they did 

not permit him to attend his scheduled work shift at the prison law library on the morning of 

September 25, 2016. As relief for his claim, Plaintiff seeks monetary relief. 

 On September 15, 2017, Defendants filed a motion to dismiss amended complaint [ECF 

No. 22], arguing that Plaintiff has failed to state a claim upon which relief may be granted. 

Despite being given ample time to do so, Plaintiff has failed to file a response to Defendants’ 

motion. This matter is now ripe for consideration. 

 B. Relevant Factual History 

 Plaintiff alleges that he was a law library worker and that he was given a modified work 

schedule that went into effect on September 4, 2016, which required him to leave his cell for 

early morning meal line at around 7:00 a.m. so he could report to work by 8:00 a.m. (ECF No. 

19, Amended Complaint, at ¶ 5). In accordance with that work schedule, Plaintiff was allowed to 

attend early morning meal line on September 4, 11, and 18, 2016; however, on September 25, 

2016, Defendant Reed allegedly refused Plaintiff’s request to attend the early morning meal 

because, according to Defendant Reed, Plaintiff was not scheduled for work that morning. (Id. at 

¶¶ 6-12). After returning from regular morning meal line at around 8:10 a.m. on the same 

morning, Plaintiff requested a pass from Defendant Menteer to go to his law library worksite, but 

Defendant Menteer denied Plaintiff’s request and ordered him to return to his cell because he 

was not scheduled for work. (Id. at ¶¶ 13-14). When Plaintiff returned to his cell, he retrieved his 

modified work schedule and returned to show Defendant Menteer that he was scheduled to work 

that morning; however, Defendant Menteer would not accept Plaintiff’s schedule and ordered 

Plaintiff to return to his cell. (Id. at ¶ 15).  

Case 1:17-cv-00096-CB-SPB   Document 33   Filed 02/23/18   Page 2 of 7



3 

 

Plaintiff later reported to his worksite at approximately 1:20 p.m., at which time he was 

asked why he failed to appear for work that morning. (Id. at ¶ 16). Plaintiff then discovered that 

Defendant Hollis had called and verified that Plaintiff was, in fact, scheduled to work at 8:00 

a.m., but he was still not allowed to attend work that morning. (Id. at ¶ 17). Later that day, during 

evening meal line move, Plaintiff learned that Defendant Menteer failed to heed Defendant 

Hollis’s morning directive to write Plaintiff a pass to go to work, allegedly informing her that “it 

was because of ‘[a]sshole grievance filing inmates like plaintiff why him and Reed had to take a 

day off from work to go all the way to Erie to testify, and plaintiff did not need to go to work.’” 

(Id. at ¶¶ 18). 

C. Standards of Review 

1. Motion to Dismiss 

A motion to dismiss filed pursuant to Federal Rule of Civil Procedure 12(b)(6) must be 

viewed in the light most favorable to the plaintiff and all the well-pleaded allegations of the 

complaint must be accepted as true. Erickson v. Pardus, 551 U.S. 89, 93-94 (2007). A complaint 

must be dismissed pursuant to Rule 12 (b)(6) if it does not allege “enough facts to state a claim 

to relief that is plausible on its face.” Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 570 (2007).  

See also Ashcroft v. Iqbal, 556 U.S. 662, 678 (May 18, 2009) (specifically applying Twombly 

analysis beyond the context of the Sherman Act).    

The Court need not accept inferences drawn by plaintiff if they are unsupported by the 

facts as set forth in the complaint. See California Pub. Employee Ret. Sys. v. The Chubb Corp., 

394 F.3d 126, 143 (3d Cir. 2004) citing Morse v. Lower Merion School Dist., 132 F.3d 902, 906 

(3d Cir. 1997). Nor must the court accept legal conclusions set forth as factual allegations.  

Twombly, 550 U.S. at 555, citing Papasan v. Allain, 478 U.S.  265, 286 (1986). See also 

McTernan v. City of York, Pennsylvania, 577 F.3d 521, 531 (3d Cir. 2009) (“The tenet that a 
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court must accept as true all of the allegations contained in a complaint is inapplicable to legal 

conclusions”). A Plaintiff’s factual allegations “must be enough to raise a right to relief above 

the speculative level.” Twombly, 550 U.S. at 556, citing 5 C.Wright & A. Miller, Federal 

Practice and Procedure § 1216, pp. 235-36 (3d ed. 2004). Although the United States Supreme 

Court does “not require heightened fact pleading of specifics, [the Court does require] enough 

facts to state a claim to relief that is plausible on its face.” Id. at 570.   

In other words, at the motion to dismiss stage, a plaintiff is “required to make a ‘showing’ 

rather than a blanket assertion of an entitlement to relief.” Smith v. Sullivan, 2008 WL 482469, 

at *1 (D.Del. February 19, 2008) quoting Phillips v. County of Allegheny, 515 F.3d 224, 231 (3d 

Cir. 2008). “This ‘does not impose a probability requirement at the pleading stage,’ but instead 

‘simply calls for enough facts to raise a reasonable expectation that discovery will reveal 

evidence of’ the necessary element.” Phillips, 515 F.3d at 234, quoting Twombly, 550 U.S. at 

556.    

The Third Circuit subsequently expounded on the Twombly/Iqbal line of cases: 

To determine the sufficiency of a complaint under Twombly and Iqbal, 
we must take the following three steps: 
 
First, the court must ‘tak[e] note of the elements a plaintiff must plead to 
state a claim.’ Second, the court should identify allegations that, ‘because 
they are no more than conclusions, are not entitled to the assumption of 
truth.’ Finally, ‘where there are well-pleaded factual allegations, a court 
should assume their veracity and then determine whether they plausibly 
give rise to an entitlement for relief.’ 
  

Burtch v. Milberg Factors, Inc., 662 F.3d 212, 221 (3d Cir. 2011) quoting Santiago v. 

Warminster Twp., 629 F.3d 121, 130 (3d Cir. 2010). 

 

2. Pro se Pleadings 

 Pro se pleadings, “however inartfully pleaded,” must be held to “less stringent standards 

than formal pleadings drafted by lawyers.” Haines v. Kerner, 404 U.S. 519, 520–21 (1972). If the 
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court can reasonably read pleadings to state a valid claim on which the litigant could prevail, it 

should do so despite failure to cite proper legal authority, confusion of legal theories, poor syntax 

and sentence construction, or litigant’s unfamiliarity with pleading requirements. Boag v. 

MacDougall, 454 U.S. 364 (1982); United States ex rel. Montgomery v. Brierley, 414 F.2d 552, 

555 (3d Cir. 1969) (petition prepared by a prisoner may be inartfully drawn and should be read 

“with measure of tolerance”). Under our liberal pleading rules, during the initial stages of 

litigation, a district court should construe all allegations in a complaint in favor of the 

complainant. Gibbs v. Roman, 116 F.3d 83 (3d Cir. 1997), overruled on other grounds by 

Abdul-Akbar v. McKelvie, 239 F.3d 307, 311 (3d Cir. 2001). Because Plaintiff is a pro se 

litigant, this court may consider facts and make inferences when appropriate.     

D. Discussion 

Prisoners alleging retaliation for exercising their First Amendment rights must show three 

elements: (1) the conduct leading to the retaliation was constitutionally protected; (2) the 

prisoner endured an adverse action by prison officials; and (3) the exercise of a constitutional 

right was a substantial or motivating factor in the alleged retaliatory action. Rauser v. Horn, 241 

F.3d 330, 333–34 (3d Cir. 2001). If a prisoner shows the three retaliation elements, prison 

officials “may still prevail by proving that they would have made the same decision absent the 

protected conduct for reasons reasonably related to a legitimate penological interest.” Id. at 334. 

Here, Defendants argue, inter alia, that Plaintiff has failed to allege a prima facie case of 

retaliation because “the inability to work one morning shift, on one day – 9/25/16 – does not 

qualify as an adverse action for purposes of a retaliation claim.” (ECF No. 23, Defendants’ Brief, 

at p. 6). The Court agrees. 

In order for an action to qualify as “adverse” under the second prong, it must be 

“sufficiently serious ‘to deter a person of ordinary firmness from exercising his constitutional 
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rights.’” Walker v. Mathis, 665 Fed.Appx. 140, 143 (3d Cir. 2016), quoting Mitchell v. Horn, 

318 F.3d 523, 530 (3d Cir. 2003). It “need not be great in order to be actionable” but must be 

“more than de minimis.” McKee v. Hart, 436 F.3d 165, 170 (3d Cir. 2006) (internal quotations 

and emphasis omitted). Thus, a single temporary inconvenience does not qualify as adverse. See 

Walker, 665 Fed.Appx. at 143 (temporary removal from work privilege and two days of prison 

wages not adverse action); Brightwell v. Lehman, 637 F.3d 187, 194 (3d Cir. 2011) (charging 

prisoner with misconduct that was later dismissed not an adverse action); Verbanik v. Harlow, 

512 Fed.Appx. 120, 122–23 (3d Cir. 2013) (transfer to a less desirous cell and being locked up in 

the shower for two hours on one occasion not adverse act). 

In Plaintiff’s case, not only does Plaintiff acknowledge that he was permitted to work 

later the same day (See, ECF No. 22-1, Plaintiff’s Grievance documents, at p. 1), but he was paid 

for the entire day to compensate for the confusion regarding his work schedule. (Id., at p. 5). 

Thus, Plaintiff lost nothing more than the opportunity to work in the morning, which plainly 

renders Defendants’ alleged actions de minimis.  

III. CONCLUSION 

For the foregoing reasons, it is respectfully recommended that Defendants’ motion to  

dismiss amended complaint [ECF No. 22] be granted and this case be dismissed. 

In accordance with the Federal Magistrates Act, 28 U.S.C. § 636(b)(1), and Fed.R.Civ.P. 

72(b)(2), the parties are allowed fourteen (14) days from the date of service to file written 

objections to this report and recommendation. Any party opposing the objections shall have 

fourteen (14) days from the date of service of objections to respond thereto. Failure to file 

objections will waive the right to appeal. Brightwell v. Lehman, 637 F. 3d 187, 193 n. 7 (3d Cir.  
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2011). 

 

     /s/ Susan Paradise Baxter 

     SUSAN PARADISE BAXTER 

     United States Magistrate Judge 

 

Date: February 23, 2018 

 

cc: The Honorable Cathy Bissoon 

 United States District Judge 
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