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IN THE UNITED STATES DISTRICT COURT 

FOR THE WESTERN DISTRICT OF PENNSYLVANIA 

 

ANTHONY L. VIOLA,   ) 

  Petitioner,    ) Civil Action No. 17-214 Erie 

      )  

  v.    ) Judge Nora Barry Fischer    

      ) Magistrate Judge Susan Paradise Baxter 

WARDEN ZUNIGA,    )        

  Respondent.   ) 

 

 

MAGISTRATE JUDGE'S REPORT AND RECOMMENDATION 

 

I. RECOMMENDATION 

 

 Before the Court is a petition for a writ of habeas corpus filed by federal prisoner Anthony Viola 

pursuant to 28 U.S.C. § 2241. It is respectfully recommended that the petition be dismissed with 

prejudice.   

 

II. REPORT  

 A. Background 

 Viola was convicted in 2011 in the United States District Court for the Northern District of Ohio 

of two counts of conspiracy to commit wire fraud and thirty-three counts of wire fraud, in violation of 

18 U.S.C. §§ 371 and 1343. On January 5, 2012, that court sentenced Viola to sixty months' 

incarceration for each of the conspiracy counts and 150 months' incarceration for each of the wire fraud 

counts, with all terms to run concurrently, and as part of his sentence he was ordered to pay restitution. 

(Judgment, ECF No. 363, United States v. Viola, No. 1:08-cr-506 (N.D. Oh. Jan. 5, 2012)).1 On 

May 30, 2013, the government filed its notice of finalization of restitution as to each defendant, 

including Viola. (Notice, ECF No. 427, Viola, No. 1:08-cr-506 (N.D. Oh. May 30, 2013)). The court 

                                                 
1 The documents filed in Viola's case before the District Court for the Northern District of Ohio and the United States Court 

of Appeals for the Sixth Circuit are available on PACER.  
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issued its final restitution order on July 11, 2013, and ordered that Viola's total restitution was 

$2,649,865. (Order, ECF No. 428, Viola, No. 1:08-cr-506 (N.D. Oh. July 11, 2013)). 

 In the meantime, Viola was tried in the Cuyahoga County Court of Common Pleas on state 

charges of mortgage fraud, and on April 26, 2012, he was acquitted of those charges. The following year 

in Viola's federal criminal case, the Sixth Circuit Court of Appeals affirmed the district court's order 

denying a motion for a new trial. (Order, United States v. Viola, No. 12-3112 (6th Cir. Nov. 6, 2013)). It 

denied his petition for rehearing en banc on March 10, 2014. (Order, Viola, No. 12-3112 (6th Cir. Mar. 

10, 2014)).    

 Viola subsequently filed in the District Court for the Northern District of Ohio a motion to vacate 

his sentence pursuant to 28 U.S.C. § 2255. On November 17, 2015, that court denied Viola's motion and 

denied a certificate of appealability. (Mem. Op. and Order, ECF No. 506, Viola, No. 1:08-cr-506 (N.D. 

Oh. Nov. 17, 2015)). On November 23, 2016, the Sixth Circuit Court of Appeals issued an order in 

which it denied Viola's subsequent request for a certificate of appealability. (Order, Viola v. United 

States, No. 16-3023 (6th Cir. Nov. 23, 2016)). The court of appeals denied Viola's subsequent motions 

for rehearing en banc. (Orders, Viola, No. 16-3023 (6th Cir. Apr. 26, 2017, and May 11, 2017)). On 

October 2, 2017, the Supreme Court of the United States denied Viola's petition for a writ of certiorari, 

and on November 28, 2017, it denied his petition for rehearing. (Orders, Viola v. United States, S.Ct. 

Docket No. 16-9452 (Oct. 2, 2017, and Nov. 27, 2017)). 

 The 1996 amendments that the Antiterrorism and Effective Death Penalty Act ("AEDPA") made 

to § 2255 bar a federal prisoner from filing a second or successive § 2255 motion unless the appropriate 

court of appeals first certifies the filing contains a claim based on: 

 (1) newly discovered evidence that, if proven and viewed in light of the evidence as a 

whole, would be sufficient to establish by clear and convincing evidence that no 

reasonable factfinder would have found the movant guilty of the offense; or  
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(2) a new rule of constitutional law, made retroactive to cases on collateral review by 

the Supreme Court, that was previously unavailable. 

 

 28 U.S.C. § 2255(h). See also 28 U.S.C. § 2244(a).  

It does not appear that Viola has filed with the Sixth Circuit Court of Appeals an application for 

authorization to file a second or successive § 2255 motion. Unless he receives authorization from it, he 

cannot litigate another motion to vacate his sentence in the District Court for the Northern District of 

Ohio. Nevertheless, Viola has continued to file motions with that court in his criminal case. On 

September 1, 2017, that court issued a memorandum opinion and order in which it advised him that 

"[t]he case has long been terminated and no future filings will be accepted under this case number unless 

the Sixth Circuit authorizes a second or successive petition under 28 U.S.C. § 2255(h)." (Mem. Op. and 

Order at 2, ECF No. 541, Viola, No. 1:08-cr-506 (N.D. Oh. Sept. 1, 2017)). It also explained that "[t]he 

majority of the issues" Viola raised in his various motions "have been raised and addressed in a myriad 

of other motions and hearings and have been resolve against Mr. Viola in multiple decisions from this 

Court and the Sixth Circuit Court of Appeals. They are all aimed at re-visiting this Court's denial of 

Mr. Viola's original request for a new trial and/or his request for relief under § 2255. As such, they are 

barred by the law-of-the-case doctrine." (Id. at 2-3). In that same memorandum opinion and order, the 

court also denied Viola's most recent motion to reduce restitution, which he filed on August 14, 2017. 

(Id. at 4-5). It determined that "Viola has established a pattern of filing motions in this case that are 

repetitive and baseless[,]" and it "permanently enjoined [him] from filing any further motions or other 

documents pertaining to his conviction and sentence in this criminal action unless and until he has 

received permission from the Sixth Circuit to file a second or successive petition under 28 U.S.C. 

§ 2255." (Id. at 6).      
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Viola is incarcerated at FCI McKean, which is located within the territorial boundaries of the 

Western District of Pennsylvania. In August 2017, he filed with this Court the instant petition for a writ 

of habeas corpus pursuant to 28 U.S.C. § 2241. (ECF No. 1). He raises two claims for relief.  

In Claim 1, Viola contends that the restitution order is unconstitutional because it violates the 

Eighth Amendment's prohibition against excessive fines. In support, Viola cites to testimony given at his 

trial and information contained in his presentence investigation report and contends that the record in his 

federal criminal case "confirms that Deutsche Bank and other lenders did not lose any money or even 

request restitution." (ECF No. 1 at 11). He also relies upon more recent events. He contends that 

following his federal criminal trial "the government became aware of evidence that lenders knowingly 

waived their lending guidelines and knowingly made 'no moeny [sic] down' loans concerning the same 

properties at issued" in his federal criminal case. (Id. at 4). Charges were filed against the lenders and, 

according to Viola: 

[i]n January 2017 Deutsche Bank, the entity that originated and/or securitized almost 

every loan in USA v. Viola, reached a multi-billion dollar settlement with the Justice 

Department where the bank admitted knowingly making 'no moeny [sic] down' mortgage 

loans that did not meet its lending guidelines then lying about that practice. Deutsche 

Bank also reached civil settlements with purchasers of its mortgage backed securities, 

including the bond pools holding loans at issue in USA v. Viola, Exhibit E. Since this 

bank has admitted engaging fraud and paid the owners of the loans, further restitution 

from [Viola] to this bank and owners of these mortgages constitutes unlawful indemnity 

to Deutsche Bank of its illegal behavior, or unjust enrichment, neither of which is 

permitted. 

 

(Id. at 11). It is Viola's contention that "[s]ince the lenders in USA v. Viola have reached multi-billion 

dollar settlements with the Justice Department and admitted engaging in unlawful actions concerning 

mortgage and securitization involving the same properties as USA v. Viola, the banks are no longer 

eligible to receive any restitution[.]" (Id. at 13 (emphasis in the petition)). 
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 In Claim 2, Viola he contends that the sentence imposed upon him must be vacated because he is 

innocent. In support, he argues that the "[a]dmissions by Deutsche Bank as part of its January, 2017 $7.2 

billion dollar settlement with the Department of Justice defeat the required 'materiality' element of any 

alleged misrepresentation in a wire fraud prosecution." (Id. at 5). He also argues that "the government's 

pursuit of multiple theories of criminality concerning the same properties is a violation of the 

Constitutional guarantee of Due Process of Law." (Id.)   

In his answer (ECF No. 9), the Respondent contends that this Court must dismiss Viola's petition 

for lack of jurisdiction. Viola filed a reply (ECF No. 10) in which he argues that this Court has 

jurisdiction over his claims under § 2241 because they fall within § 2255's "savings clause," which is 

discussed below.   

 

 B. Discussion 

 "The 'core' habeas corpus action is a prisoner challenging the authority of the entity detaining 

him to do so, usually on the ground that his predicate sentence or conviction is improper or invalid." 

McGee v. Martinez, 627 F.3d 933, 935 (3d Cir. 2010)). As the United States Court of Appeals for the 

Third Circuit recently explained in Bruce v. Warden Lewisburg USP, 868 F.3d 170 (3d Cir. 2017), prior 

to § 2255's enactment, federal prisoners seeking habeas relief could only do so by filing a petition under 

§ 2241 in the federal district court in the district the prisoner was incarcerated.2 Id. at 178. "An increase 

                                                 
2  Section 2241 petitions must be filed in the federal district court in the district the prisoner is incarcerated because: 

 

[t]he prisoner must direct his [§ 2241] petition to "the person who has custody over him." § 2242; see also 

Wales v. Whitney, 114 U.S. 564, 574, 5 S.Ct. 1050, 29 L.Ed. 277 (1885); Braden v. 30th Judicial Circuit 

Court of Ky., 410 U.S. 484, 494-95, 93 S.Ct. 1123, 35 L.Ed.2d 443 (1973). Longstanding practice under 

this immediate custodian rule 'confirms that in habeas challenges to present physical confinement...the 

default rule is that the proper respondent is the warden of the facility where the prisoner is being held." 

Rumsfeld v. Padilla, 542 U.S. 426, 435, 124 S.Ct. 2711, 159 L.Ed.2d 513 (2004). And under the statute's 

jurisdiction of confinement rule, district courts may only grant habeas relief against custodians "within their 

Footnote continued on next page 
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in the number of federal habeas petitions produced serious administrative problems and overburdened 

the few district courts in the jurisdictions with major federal prisons." Id. (citing United States v. 

Hayman, 342 U.S. 205, 210-19 (1952)). To alleviate that burden, Congress in 1948 enacted § 2255: 

A new remedial mechanism, § 2255 "replaced traditional habeas corpus for federal 

prisoners (at least in the first instance) with a process that allowed the prisoner to file a 

motion with the sentencing court on the ground that his sentence was, inter alia, imposed 

in violation of the Constitution or laws of the United States." Boumediene v. Bush, 553 

U.S. 723, 774, 128 S.Ct. 2229, 171 L.Ed.2d 41 (2008) (internal quotation marks omitted). 

The statute's "sole purpose was to minimize the difficulties encountered in habeas corpus 

hearings by affording the same rights in another and more convenient forum." Hayman, 

342 U.S. at 219, 72 S.Ct. 263; see also Hill v. United States, 368 U.S. 424, 427, 428 n.5, 

82 S.Ct. 468, 7 L.Ed.2d 417 (1962) (describing the § 2255 remedy as "exactly 

commensurate" with § 2241's writ of habeas corpus); United States v. Anselmi, 207 F.2d 

312, 314 (3d Cir. 1953). 

 

So it is that a federal prisoner's first (and most often only) route for collateral review of 

his conviction or sentence is under § 2255. 
 

Id.  

 Importantly, § 2255 expressly prohibits a court from entertaining a § 2241 petition filed by a 

federal prisoner who is raising the types of claims that must be raised in a § 2255 motion unless it 

"appears that the remedy by [§ 2255 motion] is inadequate or ineffective to test the legality of his 

detention." 28 U.S.C. § 2255(e). This provision of § 2255 is commonly referred to as the "savings 

clause." See, e.g., Bruce, 686 F.3d at 174, 178-79.   

 In its landmark case In re Dorsainvil, 119 F.3d 245 (3d Cir. 1997), the Third Circuit Court of 

Appeals recognized the one circumstance under which it has found § 2255's remedy to be inadequate of 

ineffective since AEDPA amended § 2255 in 1996 to include a one-year statute of limitations and the 

                                                                                                                                                                         
respective jurisdictions." § 2241(a); see also Braden, 410 U.S. at 495, 93 S.Ct. 1123 ("[T]he language of 

§ 2241(a) requires nothing more than that the court issuing the writ have jurisdiction over the custodian."). 

 

Bruce, 868 F.3d at 178. 
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prohibition against the filing of second or successive motions. The petitioner in Dorsainvil, Ocsulis 

Dorsainvil, was convicted, inter alia, of using a gun in connection with a drug crime under 18 U.S.C. 

§ 924(c)(1). He was so convicted notwithstanding that he did not "use" the gun but the gun was merely 

present in the car from which the drugs were to be bought. After he had exhausted his appeals and 

litigated his first § 2255 motion, the Supreme Court in Bailey v. United States, 516 U.S. 137 (1995) 

construed the criminal statute under which Dorsainvil was convicted (18 U.S.C. § 924(c)(1)) to exclude 

from the ambit of the statute mere presence of a gun at a drug crime, thus arguably rendering him 

actually innocent of the crime of using a gun in connection with a drug offense. 

 After the Supreme Court issued Bailey, Dorsainvil applied to the Third Circuit Court of Appeals 

for authorization to file in the district court a second or successive § 2255 motion. The court had no 

choice but to deny his request because he could not satisfy AEDPA's gatekeeping requirements for the 

filing of a second or successive § 2255 motion. That was because the decision in Bailey was one of 

statutory construction and, therefore, did not constitute "a new rule of constitutional law . . . that was 

previously unavailable[.]" Dorsainvil, 119 F.3d at 247-48 (quoting 28 U.S.C. § 2255 (now at § 2255(h)) 

(emphasis added)). Under these circumstances, the court of appeals determined that Dorsainvil had 

established that § 2255 was "inadequate or ineffective" to test the legality of his detention and, as a 

result, he could bring his claim in a § 2241 habeas corpus petition: 

A similar case "involv[ing] the availability of collateral relief from a federal criminal 

conviction based upon an intervening change in substantive law" came before the 

Supreme Court in Davis v. United States, 417 U.S. 333, 334 (1974). In that case, the 

Court stated that a Supreme Court decision interpreting a criminal statute that resulted in 

the imprisonment of one whose conduct was not prohibited by law "presents exceptional 

circumstances where the need for the remedy afforded by the writ of habeas corpus is 

apparent." Id. at 346 (internal quotations omitted). The Court held that "if [petitioner's] 

contention is well taken, then [his] conviction and punishment are for an act that the law 

does not make criminal. There can be no room for doubt that such a circumstance 

inherently results in a complete miscarriage of justice and present(s) exceptional 

circumstances that justify collateral relief under § 2255." Id. at 346-47 (internal 
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quotations omitted); see also United States v. Addonizio, 442 U.S. 178, 186-87, (1979) 

(discussing Davis and observing that a refusal to have vacated his sentence "would surely 

have been a 'complete miscarriage of justice,' since the conviction and sentence were no 

longer lawful").  

 

 The decision in Davis that § 2255 was broad enough to cover a defendant 

imprisoned for a crime that an intervening decision negates does not govern Dorsainvil's 

motion before us only because he has brought his claim for relief on a second § 2255 

motion [subject to the gatekeeping provisions of AEDPA]. In the earlier part of this 

opinion, we construed the AEDPA to preclude our certification of a second § 2255 

motion that relied on the intervening decision in Bailey as a basis for certification. Thus, 

Dorsainvil does not have and, because of the circumstance that he was convicted for a 

violation of § 924(c)(1) before the Bailey decision, never had an opportunity to challenge 

his conviction as inconsistent with the Supreme Court's interpretation of § 924(c)(1). If, 

as the Supreme Court stated in Davis, it is a "complete miscarriage of justice" to punish a 

defendant for an act that the law does not make criminal, thereby warranting resort to the 

collateral remedy afforded by § 2255, it must follow that it is the same "complete 

miscarriage of justice" when the AEDPA amendment to § 2255 makes that collateral 

remedy unavailable. In that unusual circumstance, the remedy afforded by § 2255 is 

"inadequate or ineffective to test the legality of [Dorsainvil's] detention." 

 

 There is no reason why § 2241 would not be available under these circumstances, 

provided of course that Dorsainvil could make the showing necessary to invoke habeas 

relief, an issue for the district court.   

 

Id. at 250-51 (emphasis added).  

 Post Dorsainvil, a federal prisoner confined within the Third Circuit must satisfy two conditions 

in order to satisfy § 2255's savings clause and be permitted to utilize § 2241 to collaterally attack his 

federal sentence in the district of his confinement: 

First, a prisoner must assert a "claim of 'actual innocence' on the theory that 'he is being 

detained for conduct that has subsequently been rendered non-criminal by an intervening 

Supreme Court decision' and our own precedent construing an intervening Supreme 

Court decision"–in other words, when there is a change in statutory caselaw that applies 

retroactively in cases on collateral review. [United States v. Tyler, 732 F.3d 241, 246 (3d 

Cir. 2013] (quoting Dorsainvil, 119 F.3d at 252). And second, the prisoner must be 

"otherwise barred from challenging the legality of the conviction under § 2255." Id. 

Stated differently, the prisoner has "had no earlier opportunity to challenge his conviction 

for a crime that an intervening change in substantive law may negate." Dorsainvil, 119 

F.3d at 251. It matters not whether the prisoner's claim was viable under circuit precedent 

as it existed at the time of his direct appeal and initial § 2255 motion. What matters is that 
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the prisoner has had no earlier opportunity to test the legality of his detention since the 

intervening Supreme Court decision issued. 

 

Bruce, 868 F.3 at 180.  

 In Claim 2, Viola contends that he is actually innocent and seeks to have his sentence vacated, 

but his claim is not premised upon the theory he is being detained for conduct that has been rendered 

non-criminal by an intervening decision of statutory construction issued by the Supreme Court. 

Therefore, he cannot satisfy the requirements that are necessary in the Third Circuit for a district court to 

exercise jurisdiction of his claim of actual innocence under § 2241.  

 Viola is not without any mechanism to challenge the validity of his criminal sentence if in fact 

the alleged new evidence upon which he relies does support a credible claim that he is actually innocent. 

He can apply to the Sixth Circuit Court of Appeals for authorization to file a second or successive 

§ 2255 motion on the grounds that there is "newly discovered evidence that, if proven and viewed in 

light of the evidence as a whole, would be sufficient to establish by clear and convincing evidence that 

no reasonable factfinder would have found [him] guilty of the offense[.]" 28 U.S.C. § 2255(h)(1). For 

the purpose of disposing of the § 2241 habeas petition that is now before this Court, however, it is 

irrelevant whether that court of appeals would authorize him to file a second or successive § 2255 

motion. Even if it denied his application, this Court would still lack jurisdiction to consider the challenge 

to the validity of his convictions and sentence that he makes in Claim 2 for the reasons already 

discussed. Dorsainvil, 119 F.3d at 251 ("We do not suggest that § 2255 would be 'inadequate or 

ineffective' so as to enable a second petitioner to invoke § 2241 merely because that petitioner is unable 

to meet the stringent gatekeeping requirements of [AEDPA's amendments to] § 2255. Such a holding 

would effectively eviscerate Congress's intent in amending § 2255.") (emphasis added). See also Cradle 

v. United States ex rel. Miner, 290 F.3d 536, 539 (3d Cir. 2002) (per curiam) ("Section 2255 is not 
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inadequate or ineffective merely because the sentencing court does not grant relief, the one-year statute 

of limitations has expired, or the petitioner is unable to meet the stringent gatekeeping requirements of 

the amended § 2255."); Young v. Yost, 363 F.App'x 166, 169 (3d Cir. 2010) (per curiam) ("Section 

2255 is not 'inadequate or ineffective' merely because the Fourth Circuit Court of Appeals denied [the 

petitioner] permission to file a second or successive § 2255 motion raising his present claim."); Gilbert 

v. United States, 640 F.3d 1293, 1308 (10th Cir. 2011) ("We join all other circuits in refusing to interpret 

the savings clause in a way that would drop the § 2255(h) bar on second and successive motions, defeat 

its purpose, and render it pointless."). Under the law of the Third Circuit, Viola can only attack the 

validity of his sentence by way of a § 2241 petition if he is in the circumstance confronted by the 

petitioner in Dorsainvil. Our court of appeals in Bruce recently made clear what that entails and Viola 

has not met the requirements as outlined in that decision.  

 As for Viola's challenge to the restitution part of the sentence imposed by the District Court for 

the Northern District of Ohio (Claim 1), it is not a challenge to the validity of his custody and, therefore, 

is not a cognizable habeas claim. Arnaiz v. Warden, Federal Satellite Low, 594 F.3d 1326, 1328-30 (11th 

Cir. 2010) (per curiam) (petitioner cannot collaterally attack the restitution part of his federal sentence in 

§ 2241 habeas petition); Easton v. Williamson, 267 F.App'x 116, 117 (3d Cir. 2008) (same); United 

States v. Ross, 801 F.3d 374, 380-82 (3d Cir. 2015) (petitioner could not challenge the monetary 

component of the district court's sentence (a $100 special assessment) in a § 2255 motion); but see 

Weinberger v. United States, 268 F.3d 346, 351-52 (6th Cir. 2001) (allowing a § 2255 claim challenging 

restitution if there is a meritorious claim of ineffective assistance of counsel).  
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Finally, although § 2241 does "confer[ ] habeas jurisdiction to hear the petition of a federal 

prisoner who is challenging not the validity but the execution of his federal sentence[,]"3 McGee v. 

Martinez, 627 F.3d 933, 935 (3d Cir. 2010) (quoting Coady v. Vaughn, 251 F.3d 480, 485 (3d Cir. 

2001) and citing Woodall v. Federal Bureau of Prisons, 432 F.3d 235, 241 (3d Cir. 2005)), Viola is not 

in either of his claims challenging "the execution of his federal sentence." In Cardona v. Bledsoe, 681 

F.3d 533 (3d Cir. 2012), the Third Circuit Court of Appeals analyzed what it means for a federal 

prisoner to challenge the execution of his sentence, and it is clear that neither of Viola's claims qualify. It 

explained:    

 In order to challenge the execution of his sentence under § 2241, Cardona would 

need to allege the BOP's conduct was somehow inconsistent with a command or 

recommendation in the sentencing judgment. Cardona has failed to do so here. He has 

not alleged that BOP's conduct was inconsistent with any express command or 

recommendation in his sentencing judgment. Indeed, at oral argument, Cardona conceded 

that there was nothing in the judgment forbidding, or even concerning, his placement in 

the [Special Management Unit]. Cardona's petition simply does not concern how BOP is 

"carrying out" or "putting into effect" his sentence, as directed in his sentencing 

judgment. Consequently, Cardona has not challenged the execution of his sentence, such 

that the District Court would have jurisdiction over his petition under § 2241.  

 

Cardona, 681 F.3d at 537 (emphasis added). In this case, Viola's challenge to the restitution part of his 

sentence (Claim 1) and his claim of actual innocence (Claim 2) do not concern how the BOP is 

"carrying out" or "putting into effect" the sentence the District Court for the Northern District of Ohio 

imposed upon him.  

 

 

 

                                                 
3 That is why, for example, federal prisoners often litigate in their district of confinement § 2241 petitions challenging the 

manner in which the Federal Bureau of Prisons (the "BOP") is carrying out the term of imprisonment imposed by another 

federal district court.  
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III. CONCLUSION 

 For the foregoing reasons, it is respectfully recommended that the petition for a writ of habeas 

corpus be dismissed with prejudice.4   

 Pursuant to the Magistrate Judges Act, 28 U.S.C. § 636(b)(1)(B) and (C), and Rule 72.D.2 of the 

Local Civil Rules, the parties are allowed fourteen (14) days from the date of this Order to file 

objections to this Report and Recommendation. Failure to do so will waive the right to appeal. 

Brightwell v. Lehman, 637 F.3d 187, 193 n.7 (3d Cir. 2011). 

 

 

Dated:  March 9, 2018   /s/ Susan Paradise Baxter                               

      SUSAN PARADISE BAXTER 

      United States Magistrate Judge 

                                                 
4  28 U.S.C. § 2253 codified standards governing the issuance of a certificate of appealability for appellate review of a 

district court's disposition of a habeas petition. Federal prisoner appeals from the denial of a habeas corpus proceeding are not 

governed by the certificate of appealability requirement. United States v. Cepero, 224 F.3d 256, 264-65 (3d Cir. 2000) (en 

banc), abrogated on other grounds by Gonzalez v. Thaler, 132 S.Ct. 641 (2012). As such, the Court should make no 

certificate of appealability determination in this matter. 
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