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IN THE UNITED STATES DISTRICT COURT 

FOR THE WESTERN DISTRICT OF PENNSYLVANIA 

 

ANTHONY JACKSON,   )        

  Petitioner,    ) Civil Action No. 17-249 Erie    

      ) 

  v.    ) Chief District Judge Joy Flowers Conti  

      ) Magistrate Judge Susan Paradise Baxter  

      ) 

SUPT. MICHAEL CLARK, et al.,  )        

 Respondents.    ) 

  

 

MAGISTRATE JUDGE'S REPORT AND RECOMMENDATION 

 

I. RECOMMENDATION 

 

 It is respectfully recommended that the petition for a writ of habeas corpus be denied and that a 

certificate of appealability be denied.   

 

II. REPORT  

A. Relevant Background 

In or around May 2012, Anthony Jackson (the "petitioner") was sentenced in state court to a term 

of two to fifteen years for the crime of possession with intent to deliver. The Pennsylvania Board of 

Probation and Parole (the "Board") subsequently granted him parole. On July 22, 2016, while on parole, 

the petitioner was arrested. On December 1, 2016, he pleaded guilty to the charge of possession of a 

controlled substance and the state court sentenced him to seven days of community service.  

The petitioner's new conviction violated the terms of his parole and, as a result, on 

August 8, 2017, the Board issued a decision that recommitted him to a state correction institution as a 

convicted parole violator and informed him that had to serve nine months of backtime (which meant that 

he had to serve that amount of time before he would be considered for reparole). (ECF No. 1, Ex. 2). 
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Additionally, the Board recalculated his maximum sentence date to be October 31, 2029 (his "parole 

violation maximum sentence date." (Id.)  

In September 2017, the petitioner filed with this court a petition for a writ of habeas corpus 

pursuant to 28 U.S.C. § 2254. (ECF No. 1). Shortly beforehand, he filed an administrative appeal of the 

Board's August 8, 2017, decision. (ECF No. 1, Ex. 2). He claimed that he should not be required to serve 

more than six months of backtime. The petitioner also challenged the Board's calculation of his parole 

violation maximum sentence date. (Id.)  

On October 20, 2017, the Board issued a decision that reversed its August 8, 2017, decision with 

respect to the amount of backtime that the petitioner had to serve. (ECF No. 6, Ex. A). It agreed that its 

prior determination that he had to serve nine months of backtime was erroneous, and it informed the 

petitioner that he only had to serve six months of backtime.1 (Id.) However, the Board left intact its 

decision that the petitioner's parole violation maximum sentence date is October 31, 2029. (Id.) It 

advised the petitioner that if he wanted to challenge that decision he could file another administrative 

appeal, which he had thirty days to file. (Id.)  

                                                 
1 On December 16, 2017, the Board issued a decision that informed petitioner that he would be reparoled as soon as he had 

an approved home plan. (ECF No. 14, Ex. A). The petitioner recently sent a letter to the court, dated April 9, 2018, in which 

he accused the Board of retaliation because it refused to release him even though he has an "approved home plan[.]" (ECF 

No. 12). In their response (ECF No. 14), the respondents demonstrated that the petitioner's allegation is not true. The 

petitioner submitted a home plan that was denied on February 14, 2018, because the investigating parole agent, who met with 

the property owner of petitioner's proposed residence, was unable verify that the petitioner could rent the home or pay the 

rent. (ECF No. 14, Ex. B). The petitioner then submitted a second home plan. The investigating agent recommended that it be 

denied because: 

 

[t]his residence is an illegal rooming house and the home owner seems oblivious to the everyday business 

of the property. There were no visible smoke detectors anywhere inside the residence. Furthermore, neither 

the property manager or the home owner have met or had any contact with [the petitioner's] girlfriend, 

Denise Nelson, who is purportedly responsible for paying [the petitioner's] rent. Nobody, including Agent, 

has any idea who this person is an all attempts to reach her have failed.  

 

(ECF No. 14, Ex. C). For these reasons, the petitioner's second home plan was disapproved on April 24, 2018. (Id.) 
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After the Board issued its October 20, 2017, decision, the respondents filed an answer (ECF No. 

6) in this case and contended that the petitioner's challenge to his parole violation maximum sentence 

date had no merit. In his reply (ECF No. 7), the petitioner maintained that the Board erred in calculating 

his parole violation maximum sentence and that its error is violating his constitutional rights.  

 

  B. Discussion 

This court has jurisdiction under 28 U.S.C. § 2254, which is the federal habeas statute applicable 

to state prisoners. It permits a federal court to entertain an application for habeas corpus relief from a 

state prisoner, in relevant part, "only on the ground that he or she is in custody in violation of the 

Constitution…of the United States." 28 U.S.C. § 2254(a). It is the petitioner's burden to prove that he is 

entitled to the writ. Id.; see, e.g., Cullen v. Pinholster, 563 U.S. 170, 181 (2011).  

The "exhaustion doctrine" requires that a state prisoner raise his federal constitutional claims in 

state court through the proper procedures before he litigates them in a federal habeas petition. See, e.g., 

Lambert v. Blackwell, 134 F.3d 506, 513 (3d Cir. 1997) ("[i]t is axiomatic that a federal habeas court 

may not grant a petition for a writ of habeas corpus unless the petitioner has first exhausted the remedies 

available in the state courts.") (citing 28 U.S.C. § 2254(b)(1)(A)). It is "grounded in principles of 

comity; in a federal system, the States should have the first opportunity to address and correct alleged 

violations of state prisoner's federal rights[,]" Coleman v. Thompson, 501 U.S. 722, 731 (1991), and "is 

designed to give the state courts a full and fair opportunity to resolve federal constitutional claims before 

those claims are presented to the federal courts[.]" O'Sullivan v. Boerckel, 526 U.S. 838, 845 (1999). 

The Supreme Court held that a petitioner must have "invoke[d] one complete round of the State's 

established appellate review process[,]" in order to satisfy the exhaustion requirement. O'Sullivan, 526 
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U.S. at 845 (emphasis added). The petitioner carries the burden of proving he exhausted his state-court 

remedies. See, e.g., Lambert, 134 F.3d at 513.  

To exhaust his claim that the Board erred in calculating his parole violation maximum sentence 

date, the petitioner was required to file an administrative review of the Board's decision, 37 Pa. Code 

§ 73.1, then an appeal with the Commonwealth Court of Pennsylvania, 42 PA. CONS. STAT. § 763(a), 

and then seek allowance of appeal with the Supreme Court of Pennsylvania. Pa.R.A.P. 1114; Williams 

v. Wynder, 232 F.App'x 177, 179-80 (3d Cir. 2007). There is no evidence that the petitioner completed 

these required steps. As a consequence, he procedurally defaulted his federal habeas claim that the 

Board erred in calculating his parole violation maximum sentence date and it should be denied for that 

reason.2 Williams, 232 F.App'x at 181. See also Lines v. Larkins, 208 F.3d 153, 16069 (3d Cir. 2000); 

Werts v. Vaughn, 228 F.3d 178, 192 (3d Cir. 2000). Like the exhaustion doctrine, the doctrine of 

procedural default "is grounded in concerns of comity and federalism," Coleman, 501 U.S. at 730, and it 

provides that a federal habeas claim may not be addressed by the federal habeas court where, as is the 

case here, the petitioner failed to present it to the state court and the state court would now decline to 

address it on the merits because state procedural rules bar such consideration. See, e.g., Lines, 208 F.3d 

at 162-69.  

 

 

                                                 
2 The respondents did not argue in the answer that the petitioner's claim is procedurally defaulted. However, the court has 

"the authority to raise the issue of procedural default sua sponte[,]" Evans v. Secretary Pennsylvania Dept. of Corr., 645 F.3d 

650, 656 n.12 (3d Cir. 2011), as long as the petitioner is given fair notice and an opportunity to respond and is not prejudiced. 

Id. (citing Szuchon v. Lehman, 273 F.3d 299, 321 n.13 (3d Cir. 2001)); Sweger v. Chesney, 294 F.3d 506, 520 n.3 (3d Cir. 

2002) (courts may consider sua sponte whether procedural default bars claim). See Day v. McDonough, 547 U.S. 198, 205-

10 (2006) (raising statute of limitations sua sponte); United States v. Bendolph, 409 F.3d 155, 161-70 (3d Cir. 2005) (en 

banc) (same). This report and recommendation gives the petitioner the required notice and he has an opportunity to respond 

to the issue of procedural default in objections. 
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C. Certificate of Appealability 

 AEDPA codified standards governing the issuance of a certificate of appealability for appellate 

review of a district court's disposition of a habeas petition. 28 U.S.C. § 2253 provides that "[a] certificate 

of appealability may issue...only if the applicant has made a substantial showing of the denial of a 

constitutional right." "When the district court denies a habeas petition on procedural grounds without 

reaching the prisoner's underlying constitutional claim, a [certificate of appealability] should issue when 

the prisoner shows, at least, that jurists of reason would find it debatable whether the petition states a 

valid claim of the denial of a constitutional right and that jurists of reason would find it debatable 

whether the district court was correct in its procedural ruling." Slack v. McDaniel, 529 U.S. 473, 484 

(2000). Applying that standard here, jurists of reason would not find it debatable whether the petitioner's 

habeas claim should be denied as procedurally defaulted. Accordingly, a certificate of appealability 

should be denied. 

 

III. CONCLUSION 

 For the foregoing reasons, it is respectfully recommended that the petition for a writ of habeas 

corpus be denied and that a certificate of appealability be denied.   

 Pursuant to the Magistrate Judges Act, 28 U.S.C. § 636(b)(1)(B) and (C), and Rule 72.D.2 of the 

Local Civil Rules, the parties are allowed fourteen (14) days from the date of this Order to file 

objections to this Report and Recommendation. Failure to do so will waive the right to appeal. 

Brightwell v. Lehman, 637 F.3d 187, 193 n.7 (3d Cir. 2011). 

     

      /s/ Susan Paradise Baxter                               

Dated: May 16, 2018    SUSAN PARADISE BAXTER 

      United States Magistrate Judge  
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