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 IN THE UNITED STATES DISTRICT COURT 

FOR THE WESTERN DISTRICT OF PENNSYLVANIA 

  

           

MICHAEL A. LUNA     ) 

 Plaintiff          ) 

       ) 

vs.       ) C.A.No. 18-139ERIE 

       ) District Judge Fischer 

PTLM. ALLISON #442, et al,   )  Magistrate Judge Baxter 

 Defendants.        )  
    

  

MAGISTRATE JUDGE’S REPORT AND RECOMMENDATION 

 

I. RECOMMENDATION 

It is respectfully recommended that Plaintiff’s motion for immediate release from custody  

[ECF No. 4] be dismissed. 

 

II. REPORT 

 Plaintiff has filed a “Writ of Injuction” [sic] requesting that this Court restore his freedom. 

ECF No. 4. In the filing, Plaintiff, who is presently jailed at the Erie County Prison, asks this Court to 

order his immediate release. Plaintiff’s filing is docketed as a motion for immediate release from 

custody. 

 In the underlying civil rights complaint, Plaintiff alleges that he was “illegally and arbitrarily 

arrested” and “incarcerated illegally” by Defendants. As relief for these alleged constitutional 

violations, Plaintiff seeks monetary damages.  

 As the Supreme Court explained in Wilkinson v. Dotson: a “prisoner in state custody cannot 

use a § 1983 action to challenge ‘the fact or duration of his confinement.’ Preiser v. Rodrigues, 411 

U.S. 475, 489 (1973). He must seek federal habeas corpus relief … instead.” 544 U.S. 74, 78 (2005) 
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 (some internal citations omitted). Moreover, “a § 1983 action will not lie when a state prisoner 

challenges ‘the fact or duration of his confinement,’ and seeks either ‘immediate release from 

prison,’ or the ‘shortening’ of his term of confinement.” Id. at 79 (internal citation omitted).  

 Here, the relief which Plaintiff seeks in his “Writ of Injuction” is not available to him through 

this civil rights action. Accordingly, Plaintiff’s motion should be dismissed. 

 

III. CONCLUSION   

For the foregoing reasons, it is respectfully recommended that Plaintiff’s motion  

for immediate release from custody [ECF No. 4] be dismissed. 

 In accordance with 28 U.S.C. § 636(b)(1) and Fed.R.Civ.P. 72, the parties must seek 

review by the district court by filing Objections to the Report and Recommendation within 

fourteen (14) days of the filing of this Report and Recommendation.  Any party opposing the 

Objections shall have fourteen (14) days from the date of service of the Objections to respond 

thereto.  See Fed.R.Civ.P. 72(b)(2).  Extensions of time will not be granted.  Failure to file timely 

objections may constitute a waiver of appellate rights.  See Brightwell v. Lehman, 637 F.3d 187, 

193 n.7 (3d Cir. 2011); Nara v. Frank, 488 F.3d 187 (3d Cir. 2007). 

 

 

     /s/ Susan Paradise Baxter           

     SUSAN PARADISE BAXTER 

     United States Magistrate Judge 

 

 

 

May ___, 2018  
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