
IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF PENNSYLVANIA 

THORNE THOMAS, ) 
Plaintiff, ) 

) 
VS. ) 

) 
) 
) 
) 

Civil Action No. 12-1434 

Judge Joy Flowers Conti/ 
Magistrate Judge Maureen P. Kelly 

Re: ECF No. 40 
SGT. WAUGH and C/O BRUBAKER, ) 

Defendants. ) 
) 

REPORT AND RECOMENDATION 

I. RECOMMENDATION 

It is respectfully recommended that Plaintiffs letter motion to reopen this case, ECF No. 

40, which is treated as a motion filed pursuant to Federal Rule of Civil Procedure 60(b), be 

denied. 

II. REPORT 

A. Procedural History 

In October of 2012, Plaintiff Thome Thomas, ("Plaintiff'), sought to present a civil rights 

Complaint in this Court. ECF No. 1. His Complaint was docketed on December 12, 2012. ECF 

No. 3. 

On January 21, 2014, this Court issued an Order directing Plaintiff to file his Pretrial 

Statement by May 21, 2014. ECF No. 34. Because the Pretrial Statement was not received by 

May 21, 2014, this Court entered an Order to Show Cause on June 11, 2014, returnable on June 

25, 2014, directing Plaintiff to show cause why this action should not be dismissed for Plaintiffs 
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failure to timely file the Pretrial Narrative Statement. ECF No. 35. Plaintiff failed to respond to 

that order. 

On July 3, 2014, the undersigned issued a Report and Recommendation, recommending 

dismissal for failure to prosecute. ECF No. 38. On July 29, 2014, Judge Joy Flowers Conti 

(now Chief Judge) entered an Order adopting the Report and Recommendation and dismissing 

the Complaint for failure to prosecute. ECF No. 39. 

More than three years later, on April 6, 2018, Plaintiff filed the instant letter motion for 

relief from the July 29, 2014 Order dismissing his Complaint (the "Motion"). ECF No. 40. 

B. Rule 60(b) 

Because Plaintiffs case was dismissed via final order, the instant Motion, though which 

Plaintiff seeks to re-open his case, is construed as a motion filed pursuant to Federal Rule of 

Civil Procedure 60(b) to set aside the final order. See Fonzone v. Tribune Corp., 608 F. App'x 

76, 78 (3d Cir. 2015) ("The District Court did not abuse its discretion in denying Fonzone's 

motion to reopen, which we construe as seeking relief under Federal Rule of Civil Procedure 

60(b)(6)."). Such motions are addressed to the sound discretion of the District Court. Id. 

In his Motion, Plaintiff explains that he was without a permanent address upon his 

November, 2013, release from prison. ECF No. 40 at 1. However, he also states that he was 

arrested in May of 2015 and in a county correctional facility for two years until he lost his case 

and went "upstate," where, it appears from the return address on the Motion that he is currently 

located, at SCI - Houtzdale. Id. 

Plaintiff appears to seek relief pursuant to Rule 60(b )(1 ), where, "on motion and just 

terms, the court may relieve a party ... from a final judgment, order or proceeding for ... 

excusable neglect." 

2 

Case 2:12-cv-01434-JFC-MPK   Document 41   Filed 04/17/18   Page 2 of 5



The United States Court of Appeals for the Third Circuit has explained the standard of 

excusable neglect as follows: 

Under Pioneer [Inv. Servs. v. Brunswick Assocs. Ltd. P'ship], the 
determination whether a party's neglect is "'excusable' is essentially an 
equitable one, in which courts are to take into account all relevant 
circumstances surrounding a party's failure to file." Chemetron Corp. v. 
Jones, 72 F.3d 341, 349 (3d Cir. 1995) (citing Pioneer, 507 U.S. [380] at 
395 [1993]). The Supreme Court identified, without limitation, these factors 
to consider: "the danger of prejudice ... , the length of the delay and its 
potential impact on judicial proceedings, the reason for the delay, including 
whether it was within the reasonable control of the movant, and whether the 
movant acted in good faith." Pioneer, 507 U.S. at 395. 

George Harms Const. Co., Inc. v. Chao, 371 F.3d 156, 163-64 (3d Cir. 2004). Furthermore, it is 

Plaintiffs burden to establish excusable neglect. Teri Woods Pub., L.L.C. v. Williams, Civ. A. 

No. 11-06341, 2012 U.S. Dist. LEXIS 90573, at *4 (E.D. Pa. June 29, 2012) ("At all times, the 

movant bears the burden of establishing 'excusable neglect."') (citing Ethan Michael, Inc. v. 

Union Twp., 392 F. App'x. 906, 909 (3d Cir. 2010)). 

As to the first factor, Plaintiff makes no effort to establish a lack danger of prejudice to 

Defendants. However, it is easy to surmise that Defendants would likely be prejudiced in 

defending a suit dismissed nearly four years ago concerning events that took place nearly six 

years ago. Accordingly, this factor weighs against granting Plaintiffs Motion. 

As to the second factor, the length of delay, this factor also weighs against Plaintiff. 

Pursuant to Rule 60( c )(1 ), a motion under, inter alia, Rule 60(b )(1) must be made no more than a 

year after the entry of the final order. Plaintiffs Motion, filed April 6, 2018, in regards to a July 

29, 2014, order, is well past that deadline. 

As to the third factor, the reason for the delay, this factor weighs against Plaintiff as well. 

Plaintiff implies that the delay is due to the fact that he had no way to get in contact with this 

Court. ECF No. 40 at 1. However, this explanation is not supportable. Plaintiff provides two 
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telephones numbers he used during the delay period, but fails to set forth a reason why he could 

not have used the telephone to communicate with this Court. Further, it is noteworthy that, 

during the delay period, Plaintiff was litigating a criminal case and was incarcerated, at which 

time he presumably had assistance of counsel, access to law library facilities and a mailing 

address. 

Finally, the Court assesses whether Plaintiff acted in good faith. While there is no 

explicit demonstration of bad faith on the part of Plaintiff, his complete failure to keep the Court 

advised of his mailing address, monitor the case or make any effort to pursue this litigation does 

not demonstrate good faith. See Davila v. Kozak, Civ. A. No. 13-67, 2014 U.S. Dist. LEXIS 

28197, at* (W.D. Pa. Feb. 4, 2014) (holding that the responsibility for a prose plaintiffs failure 

to keep the Court apprised of his current address is his alone). Thus, this factor weighs against 

Plaintiff. 

Taking all of the above factors into consideration, it is recommended that the instant 

Motion be denied. 

III. CONCLUSION 

For the foregoing reasons, it is respectfully recommended that the Motion to reopen the 

case, treated as a Motion filed pursuant to Federal Rule of Civil Procedure 60(b), ECF No. 40, be 

denied. 

In accordance with the Magistrate Judges Act, 28 U.S.C. § 636(b)(l), and Local Rule 

72.D.2, the parties are permitted to file written objections in accordance with the schedule 

established in the docket entry reflecting the filing of this Report and Recommendation. Failure 

to timely file objections will waive the right to appeal. Brightwell v. Lehman, 637 F.3d 187, 193 

4 

I Case 2:12-cv-01434-JFC-MPK   Document 41   Filed 04/17/18   Page 4 of 5



n. 7 (3d Cir. 2011 ). Any party opposing objections may file their response to the objections 

within fourteen (14) days thereafter in accordance with Local Civil Rule 72.D.2. 

Dated: April 17, 2018 

cc: The Honorable Joy Flowers Conti 
Chief United States District Judge 

Thome Thomas 
#MW1984 
SCI - Houtzdale 
P.O. Box 1000 
Houtzdale, PA 16698 

All Counsel of Record via CM-ECF 

Respectfully submitted, 

MAUREEN P. LY 
CHIEF UNITED ST A TES MAG IS 

5 

TE JUDGE 

l 

Case 2:12-cv-01434-JFC-MPK   Document 41   Filed 04/17/18   Page 5 of 5


		Superintendent of Documents
	2021-04-12T08:33:37-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




